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SUPREME  COURT. 

Allen  Patne,  who  prosecutes  in  his  own  behalf  and  that, 
of  all  other  judgment  creditors  of  William  P.  Sheldon,. 
who  choose  to  join  with  him;  agt.  Willum  P.  SheldoN;, 
impleaded  with  others. 


A  creditor  at  lai^,  with  a  Jadgment  which  is  a  general  Hen  apou  all  his  debtorv* 
real  estate,  cannot  maintain  an  action  in  equity  to  set  aside  the  frandolent  con-^ 
veyances  of  his  jadgment  debtor,  which  obstructs  the  collection  o(  his  jndgment: 
oai  of  snch  real  estate,  without  the  istuiny  of  an  execution  and  ascertaining  thatiU 
cannot  be  collected  of  the  personal  property  of  his  debtor.  [The  autkoritiei  upon^ 
thit  qHetiion  ejeamined  and  considered). 

Where  an  execation  has  been  duly  issued  by  a  judgment  creditor  to  the  sheriff  of  a 
county,  and  by  him  returned  unsatisfied,  a  complaint  by  the  judgment  creditor,  iu. 
equity,  to  reach  the  property  of  the  judgment  debtor  is  defective,  if  it  does  not 
allege  that  the  execution  was  issued  to  the  sheriff  of  the  county  where  the  jvdg^ 
ment  debtor  resided  at  the  time  of  its  issue  and  of  the  reeoyery  of  Uie  judgment.. 


Monroe  Special  Termy  Becemherj  1871. 
Demurrer  to  plaintifl*'s  complaint. 

E.  W.  Gardner,  for  defendant. 
E.  G.  Lapham,  for  plaintiff. 

E.  Darwin  Smith,  J. — ^The  complaint  in  this  action  seta 

out  two  judgments  recovered  against  the  defendant,  William 

P.  Sheldon.     Upon  the  judgment  first  described,  no  execution 

appears  to  have  been  issued.     Upon  the  judgment  secondly 

described,  it  appears  that  an  execution  was  duly  issued  to 
Veil.  XLIIL  1 
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the  sheriff  of  Ontario  county,  and  ruturned  unsatisfied.  If 
it  had  been  alleged,  that  Ontario  county  was  at  the  time  of 
the  recovery  of  such  judgment  and  the  issue  of  such  execu- 
tion, the  place  of  residence  of  the  judgment  debtor,  the  com- 
plaint would  have  contained  all  the  requisite  allegations  to 
entitle  the  complainant  to  maintain  the  action  as  a  creditor's 
suit,  to  reach  the  equitable  property  of  the  judgment  debtor, 
and  to  set  aside  any  fraudulent  conveyance  of  his  property. 

So  far  as  is  necessary  to  enable  the  complainant  to  main- 
tain this  action  upon  the  ground,  that  he  had  exhausted  his 
remedy  at  law,  the  demurrer  is  well  taken. 

The  question  remains,  which  is  the  chief  point  discussed 
upon  the  argument  and  presented  for  consideration  upon  this 
demurrer,  is,  whether  a  creditor  at  large  with  a  judgment 
which  is  a  general  lien  upon  all  his  debtor's  real  estate,  can 
maintain  an  action  in  equity  to  set  aside  the  fraudulent  con- 
veyances of  his  judgment  debtor  which  obstruct  the  collec- 
tion of  his.  judgment  out  of  such  real  estate,  without  the 
issuing  of  an  execution,  and  ascertaining  that  it  cannot  be 
collected  of  the  personal  property  of  his  debtor. 

A  judgment  recovered  in  this  court  is  a  general  lien  upon 
all  the  debtor's  real  estate,  situate  in  any  county  in  this  state 
wherever  such  judgment  is  docketed,  and  it  may  be  docketed 
in  any  county  in  the  state.  Such  judgment  does  not  become 
a  specific  lien  upon  any  of  the  real  estate  of  the  judgment 
debtor,  until  a  proper  execution  is  issued  thereon  to  the 
sheriff  of  the  county  where  such  property  is  situated. 

The  proper  execution  to  be  issued  upon  every  judgment 
recovered  for  a  simple  contract  debt,  is  b,  fieri  facias^  as  such 
process  used  to  be  called.  Now,  it  is  an  execution  against 
property,  and  every  such  execution  (Code^  sec.  2S9),  must  re- 
quire the  sheriff  to  satisfy  the  judgment  out  of  the  personal 
property  of  such  debtor,  and  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  estate  belonging  to  him  on 
the  day,  when  the  judgment  was  docketed  in  such  county, 
or  at  any  time  afterwards. 


NEW  YORK  PRACTICE  REPORTS. 


Payne  agt.  Sheldon. 


It  would  seem  in  principle,  that  no  proceedings  in  equity 
for  the  enforcement  of  any  such  judgment,  or  to  remove  in- 
cumbrances, in  the  way  of  its  collection  can  be  instituted, 
or  should  be  entertained,  until  it  appeared  that  the  proper 
proceedings  for  that  purpose  at  law  had  proved  ineffectual. 

This  action  was  obviously  commenced  upon  the  theory, 
and  the  argument  to  sustain  the  complaint  on  the  part  of 
the  plaintiff  was  directed  to  establish,  that  an  action  in  equity 
may  be  commenced  by  a  judgment  creditor  to  set  aside  and 
remove  fraudulent  conveyances  in  the  way  of  his  collection 
of  his  debt,  immediately  upon  the  recovery  of  such  judg- 
ment, and  the  docketing  the  same  in  the  proper  county,  and 
without  the  issuing  of  any  execution  thereon. 

In  support  of  this  view,  reference  was  had  to  certain  dicta 
to  that  effect  by  Chancellor  Kent,  in  Brinkerhoof  agt. 
Browity  (4  Johns.y  CA.,  677)  and  by  Chancellor  Walworth, 
in  Clarkson  agt.  DePuyster,  (3  Paige^  322),  and  of  Chief 
Justice  Nelson,  and  Senator  Tracy,  in  McElwain  agt.  WilliSy 
(9  Wend.y  503  and  567),  and  some  few  other  cases  where  the 
same  rule  is  stated. 

I  have  looked  into  all  the  cases  cited  to  me,  and  others, 
and  I  do  not  find  that  this  doctrine  has  been  particularly 
discussed  or  considered  in  any  of  them,  or  distinctly  asserted 
in  any  actual  judgment  rendered  by  the  court. 

The  opposite  view  holding,  that  judgment  creditors  cannot 
maintain  an  action  in  such  cases,  without  execution  and  in 
aid  of  an  execution  is  held  in  two  well  considered  cases,  in 
the  superior  court  of  the  city  of  New  York,  at  general  term. 
One,  the  case  of  the  North  American  Ins,  Co.  agt.  Graham^ 
(5  Sandf.y  197,)  where  the  cases  cited  are  very  ably  and 
carefully  considered  and  reviewed  by  Judge  Cajmpbell,  late 
a  judge  of  this  court ;  and  also  in  the  case  oi  McCulloch  agt 
Colbi/,  (5  Bosw.y  477,)  by  Judge  Hoffman,  who  also  very 
carefully  reviewed  all  the  cases  in  the  courts  on  the  subject, 
and  that  court  reaffirmed  the  doctrine  asserted  in  the  former 
f^ase  of  the  American  Ins.  Co.  agt.  Graham. 
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These  two  cases  are  referred  to  with  approval  at  general 
term  of  this  court,  in  the  first  district,  in  the  case  of  Howell 
agt.  Cooper,  (37  Barb.y 586).  I  entirely  concur  in  the  general 
reasoning  of  these  cases,  and  think  4t  my  duty  to  follow  them 
as  the  latest  exposition  of  the  law  on  this  subject  in  this  state. 

This  view  will  sustain  the  demurrer  in  this  action,  so  far  as 
relates  to  the  first  mentioned  judgment,  upon  which  no  ex- 
eution  has  ever  been  issued,  but  would  not  sustain  it  in 
respect  to  the  judgment  recovered  by  Moule  and  others  agt 
Sheldofiy  if  it  appeared  that  the  execution  upon  that  judgment 
had  b3en  issued  to  the  proper  county,  that  is  to  the  county 
where  the  judgment  debtor  resided.  This,  I  think,  is  in- 
dispensible.  Such,  I  think,  is  the  view  of  the  court  of  ap- 
peals, as  held  in  Shaw  agt.  Dwighty  (27  N.  F.,  244  and 
249). 

The  demurrer  must,  therefore,  be  sustained,  with  leave  to 
the  plaintiff  to  amend  the  complaint  upon  the  usual  terms. 
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K  T.  SUPERIOR  COURT, 

Louisa  Dokai  Wehle,  plaintiff  and  respondent,  agt.  Henry 
L.  Bdtlee,  Jonathan  J.  Broome  and  Oliver  M.  Clapp, 
defendants  and  appellants. 

ItUerett  on  the  valae  of  goods  at  the  time  of  the  converaion,  is  no  more  in  the  div- 
eretion  of  the  Jury  than  the  value ;  it  ;a  as  necessary  a  part  of  complete  in- 
demnity as  the  valae  itself. 

In  an  action  of  trespass  for  wrongfally  taking  and  carrying  away  plaintiff's  goods 
and  breaking  np  his  basinees.  the  attachments  ander  which  the  goods  were  taken, 
having  been  set  aside  for  irregularity,  they  afford  no  shield  or  protection  what- 
ever for  sQch  taking  to  the  creditors  who  procured  them  to  be  issued.  Such 
protection  extends  only  to  the  oiflcer  while  acting  under  them  in  the  discharge  of 
his  public  duty. 

Where  all  the  attaching  creditors  actively  participated  in  the  aeizare  and  removal 
of  plaintiff*s  eniire  stock  at  one  and  the  same  time,  without  separating  their 
respective  proceedings,  and  there  being  no  evidence  from  which  the  extent  of 
the  separate  liability  of  any  one  of  them  conid  be  ascertained,  they  must  be  deemed, 
for  the  purposes  of  the  case,  to  have  been  joint  tort  feasors,  and  as  such  their 
liability  is  joint  and  several,  and  enforceable  accordingly  at  plaintiff's 
election. 

Where  a  portion  of  the  attaching  creditora  only,  were'sned  in  this  action,  the  bare 
fact  of  the  existence  and  simultaneous,  but  fruitless  levy  of  the  attachments 
issued  by  the  other  creditors,  cantiot  be  made  available  to  the  defendants  in  this 
action  in  any  aspect  of  the  case. 

All  the  attaching  creditors  having  been  jointly  concerned  in  the  commission  of  a 
wroz^,  and  being  jointly  and  severally  liable  therefor  at  plaintiff's  election,  they 
were  all  alike  incapacitated  from  making  a  subsequent  l^al  appropriation  of 
plaintiff's  property,  either  for  their  joint  occonnt,  or  for  account  of  any  one  of 
their  number,  without  plaintiff's  assent. 

If  evidence  ol  a  subsequent  legal  appropriation  to  plaintiff's  use  was  competent, 
it  cannot  be  received  on  the  trial  in  this  action,  not  even  in  mitigation  of 
damages,  without  being  pleaded.    (See  Wekle  agt.  Mavilandf  42  Sow,,  399.) 

General  Term^  Novembery  1871. 
Before  Barbour,  Ch,  J".,  Monell  and  Freedman,  JJ, 
Appeal  from  judgment  entered  upon  the  verdict  of  a  jury. 
The  plaintiff  in  her  complaint,  alleged  the  following  cause 
of  action : 


6       NEW  YORK  PRACTICE  REPORTS. 

» 

Wehle  agt.  Bailer. 

First. — That  she  is  and  was  a  merchant  doing  business  in 
the  city  of  New  York,  and  by  her  industry  and  attention  had 
built  up  a  lucrative  and  profitable  business. 

Second. — That  said  defendants  are  copartners,  doing  busi- 
ness in  the  city  of  New  York. 

TJiird. — That  on  or  about  the  8th  day  of  December^  1869, 
said  defendants  made  application  to  one  of  the  justices  of  the 
Marine  Court  of  the  City  of  New  York  for  attachments 
against  the  property  of  this  plaintiff,  and  by  means  of  divid- 
ing and  cutting  up  an  alleged  and  entire  demand  against  this 
plaintiff,  and  by  means  of  a  false  and  fraudulent  affidavit,  in- 
duced the  said  justice  to  grant  several  attachments  on  said 
claims  so  divided  and  cut  up,  and  with  said  attachments  said 
defendants  proceeded  to  the  place  of  business  of  this  plain- 
tiff, and  about  12  o'clock,  midnight,  awoke  this  plaintiff  and 
demanded  entrance  to  her  store,  in  said  city  of  New  York, 
and  upon  gaining  admission,  seized  and  in  a  wasteful  and 
reckless  manner,  carried  away  all  the  goods  in  said  store,  of 
the  value  of  about  twelve  thousand  dollars. 

That  by  means  of  the  said  attachments  so  fraudulently 
obtained,  said  defendants,  unlawfully,  wilfully  and  maliciously 
took  from  said  plaintiff  her  whole  stock  of  goods,  consisting 
of  cloth,  silks,  dress  goods,  gloves,  fancy  goods,  and  such 
goods  as  are  usually  kept  in  a  fancy  dry  goods  store,  in  the 
city  of  New  York,  the  property  of  this  plaintiff,  of  the  value 
of  about  twelve  thousand  dollars,  and  still  unlawfully  de- 
tained the  same  to  the  damage  of  this  plaintiff  in  the  further 
6um  of  five  thousand  dollars,  and  broke  up  and  entirely  de- 
stroyed the  business  of  the  plaintiff. 

Fourth. — Said  plaintiff  further  alleges  and  avers,  that 
afterwards  and  on  or  about  the  10th  day  of  December,  1869, 
and  on  the  return  day  of  said  attachments  this  plaintiff  at 
great  .expei.se,  in  the  employment  of  counsel,  to  wit,  five 
hundred  dollars,  appeared  in  the  said  Marine  Court,  and 
made  a  motion  that  said  attachments  be  vacated,  set  aside 
and  discharged,  and  the  same  were  vacated  and  discharged } 
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a  copy  of  the  said  order  vacating^  setting  aside  and  discharg- 
ing said  attachments  is  hereto  annexed  and  made  a  part  of 
tiiis  complaint 

Fifth. — That  by  reason  of  the  aforesaid  fraudulent  and  un- 
lawful taking  and  detaining  of  said  property  and  the  breaking 
up  a^d  destroying  the  business  of  this  plaintiff,  and  the  ex- 
penses she  has  incurred  in  getting  said  unlawful  and  fraudu- 
lent attachments  vacated^  set  aside  and  discharged,  she  has 
suffered  damage  to  the  amount  of  fifteen  thousand  dollars,  for 
which  said  sum  she  demands  judgment,  with  cost  of  this 
action. 

The  answer  of  the  defendants  contained  a  general  denial. 

Upon  the  trial  it  appeared  that  on  the  8th  day  of  Decem- 
ber, 1869,  six  warrants  of  attachment  were  issued  by  one  of 
the  justices  of  the  marine  court  at  the  instance  of  the  defen- 
dants, Butler,  Broome  &  Clapp,  as  alleged  creditors  of  the 
plaintiff,  and  seven  other  warrants  in  favor  of  Spelman  & 
Sons,  and  Haviland,  Lindsley  &  Co.,  other  alleged  creditors 
of  the  plaintiff,  against  the  property  of  the  said  plaintiff;  that 
on  the  same  day  the  thirteen  warrants  were  received  by  the 
sherif]^  that  the  latter  accompanied  by  the  defendant  Henry 
L.  Butler,  of  defendants'  firm,  Mr.  Haviland  and  Mr.  Lindsley, 
of  the  firm  of  Haviland,  Lindsley  &  Co.,  Mr.  Holbrook 
representing  the  firm  of  J.  B.  Spelman  &  Sons,  and  other 
parties,  proceeded  to  plaintiff's  store  after  ten  o'clock  in  the 
evening  of  the  same  day,  served  all  the  attachments  at  the 
same  time,  seized  the  entire  contents  of  plaintiff's  store  and 
caused  them  to  be  carted  in  the  middle  of  the  night  to  a 
stable  in  31st  street,  whereby  plaintiff's  business  was  com- 
pletely broken  up.  In  reply  to  plaintiff's  remonstrances 
against  the  remoyal  of  the  goods  the  sheriff  assured  her  that 
he  had  plenty  of  bonds,  and  that  the  attachment  creditors 
were  responsible  parties.  All  the  parties  named  assisted  in 
the  removal  of  the  goods  to  the  stable,  Butler,  Holbrook  and 
Lindsley  following  the  carts  to  see  that  nothing  got  lost. 
The  goods  were  subsequently  taken  from  the  stable  to  de* 
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feDdants'  store  on  Broadway^  where  they  remained  nominally 
in  custody  of  the  sheriif  for  &bout  six  weeks.  It  also  ap- 
peared that  the  sheriff  made  a  separate  return  to  each  of  tlie 
six  attachments  issued  at  the  instance  of  the  defendants^  cer- 
tifying upon  the  back  of  each  of  them  that  by  virtue  of  the 
within  attachment,  he  did  attach  and  take  into  his  custody 
the  goods  and  chattels  of  the  said  Wehle  and  made  an  inven- 
tory of  the  same.  The  inventory  reads  as  follows :  "  Inven- 
tory of  property  attached  December  8th,  1309.  Dress  goods, 
domestic  goods,  flannels,  fixtures,  &c.,  value  at  about  S1,000." 
A  similar  return  was  made  to  each  of  the  other  attachments, 
issued  in  favor  of  the  other  creditors. 

On  the  13th  day  of  December,  1S69,  on  a  motion  to 
vacate  founded  on  the  attachments,  the  return  of  the  sheriff 
thereon,  and  the  affidavits  on  which  the  attachments  were 
issued,  the  six  attachments  obtained  by  the  defendants  were 
vacated  and  set  aside  by  order  of  the  marine  court,  with  costs 
to  the  defendant  named  therein  (Wehle). 

At  the  same  time,  the  other  seven  attachments  in  favor  of 
the  other  creditors,  were  vacated,  with  cost^  for  irregularity. 

Plaintiff  thereupon  demanded  a  return  of  her  goods,  but 
defendant  refused,  and  the  goods  were  finally  sold  on  the 
2Sth  of  January,  1870,  at  sheriff's  sale  under  some  execution 
which  the  defendants  issued.  Defendant's  counsel  offered  to 
prove  (it  being  assumed  and  agreed  that  the  witness  and  the 
papers  were  in  court),  ^^  that  after  these  actions  had  termin- 
ated in  the  marine  court,  and  before  the  commencement  of 
this  action,  actions  were  commenced  in  the  court  of  common 
pleajs,  between  the  same  parties,  and  against  the  property  of 
said  Louisa  Donai  Wehle,  duly  and  regularly  issued  therein, 
on  the  ground  that  the  defendant  in  that  suit  (the  plaintiff  in 
this  suit),  had  disposed  of  property  to  defraud  creditors ;  and 
that  thereunder  the  goods  in  question  were  seized  by  the 
sheriff;  that  a  motion  was  made  to  vacate  these  attachments 
and  denied,  and  that  the  said  attachments  stand  to-day,^ 
which  was  objected  to,  except  the  fact  that  the  actions  in 
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the  marine  court  had  terminated^  which  was  admitted  by  both 
Bides. 

The  court  excluded  evidence,  and  defendants  excepted. 

The  value  of  the  goods  taken  was  variously  estimated  from 
$2,000  to  $10,000,  and  on  that  point,  the  testimony  was 
highly  contradictory.  Defendants  showed,  among  other 
things,  that  at  the  sheriff's  sale,  the  goods  brought  $2,187 
94.  The  plaintiff  in  rebuttal,  recalled  a  witness  who  had 
personal  knowledge  of  the  condition  and  value  of  the  goods 
in  question,  and  put  the  following  question  : 

Q.  "  What  would  the  goods  that  you  have  on  this  list 
fiherifi's  list)  sell  for,  in  your  store,  at  retail!" 

The  defendants  objected,  but  the  court  admitted  the  quei^ 
tion,  and  defendants  excepted. 

At  the  close  of  the  testimony  on  both  sides,  defendants' 
counsel  asked  the  court  to  direct  a  verdict  for  the  defendants. 

The  court  declined,  and  defendants  excepted. 

The  court  charged  the  jury,  that  the  only  question  for 
them  to  consider  was,  the  value  of  goods  taken  from  the 
plaintiff  under  defendants'  attachments,  and  that  should  be 
the  fair  retail  market  value  of  the  goods  on  the  8th  day  of 
December,  1869,  with  interest  to  present  day. 

Defendants  excepted  to  that  part  of  the  charge  wherein 
the  court  instructed  the  jury  that  the  only  question  for  them 
to  consider  was,  as  to  the  value  of  the  goods. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $4,950; 
Defendants  moved  for  a  new  trial  upon  the  minutes  of  the 
court,  which  motion  was  denied,  and  defendants  excepted. 

Judgment  was  entered  upon  the  ver.dict  in  favor  of  the 
plaintiff  for  $5,287  44,  and  from  that  the  defendants  appealed. 

C.  Bainbridge  Sboth,  for  appellants. 
Chaeles  Wehle,  for  respondent. 

By  the  courty  Fbeedman,  J. — The  appeal  being  from  the 
judgment  merely,  the  only  questions  open  for  review  are,  the 
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questions  of  law  arising  upon  the  exceptions  taken  by  the 
defendants  upon  the  trial. 

Under  the  issues  raised  by  the  pleadings  and  the  testimony 
given  on  the  trial  on  both  sides^  the  evidence  as  to  the  retail 
value  of  the  goods  taken,  was  properly  admitted.  It  was, 
under  the  circumstances,  competent  although  by  no  means 
conclusive.  A  question  of  a  more  serious  character  would 
arise  upon  that  part  of  the  charge,  in  which  the  court  laid 
down  the  rule,  that  the  value  of  the  goods  taken  should  be 
the  fair,  retail  market  value  of  the  goods  on  the  8th  day  of 
December,  1869,  with  interest  thereon,  if  the  defendants  had 
taken  a  proper  exception  to  it  at  the  time.  But  as  they  ac- 
quiesced in  it  by  excepting  only  to  so  much  of  the  charge  as 
instructed  the  jury,  that  the  only  question  for  them  to  con- 
sider was,  as  to  the  value  of  the  goods,  they  cannot  now  be 
permitted  to  urge  for  the  first  time,  that  the  court  erred  in 
that  respect. 

The  same  remarks  apply  to  the  attempt  of  defendants'  coun- 
sel to  convince  us  upon  the  argument,  that  the  court  below 
erred  in  directing  the  jury  to  allow  interest  on  the  value  of 
the  goods,  for  the  reason  that,  in  all  cases  of  this  nature,  in- 
terest constitutes  an  item  of  damage  in  the  discretion  of  the 
jury.  But  independent  of  that  consideration,  it  may  be  well 
to  point  to  the  fact,  that  the  proposition  here  contended  for, 
has  been  expressly  repudiated  in  this  state.  ^^  Interest  on  the 
value  at  the  time  of  the  conversion,"  says  Johnson,  Ch.  J., 
in  delivering  the  opinion  of  the  court  of  appeals  in  the  case 
of  Andrews  agt.  Durante  (18  N.  Y.y  496),  "  is  as  necessary  a 
part  of  complete  indemnity  as  the  value  itself."  There  is 
no  sense  in  the  idea,  that  interest  ^^  is  any  more  in  the  dis- 
cretion of  the  jury  than  the  value." 

Two  questions,  therefore,  remain  to  be  considered  : 

1.  The  efiect  of  the  simultaneous  levy  under  the  thirteen 
attachments,  upon  the  separate  liability  of  the  defendants  in 
this  action,  and, 

2.  The  admissibility  or  non-admissibility  of  the  evidence 
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showing  a  subsequent  seizure  under  process  claimed  to  have 
been  valid,  which  was  offered  by  the  defendants  and  rejec- 
ted by  the  court. 

As  to  the  first — The  action  was  one  sounding  in  tort.  It 
was  trespass  for  wrongfully  taking  and  carr}^ing  away  plain- 
tiff's goods  and  breaking  up  her  business.  The  attachments 
under  cover  of  which  the  goods  were  taken  in  the  first  in- 
stance, having  been  set  aside  for  irregularity,  they  afford  no 
shield  or  protection  whatever  for  such  taking  to  the  creditors 
who  procured  them  to  be  issued  .  Such  protection  extends 
only  to  the  officer  while  acting  under  them  in  the  discharge 
of  his  public  duty.  The  moment  they  were  set  aside  the 
creditors  stood  as  though  no  process  had  ever  been  issued, 
and  became  trespassers  ah  initio.  {Lyons  agt.  Tates^  52 
BarKj  237  ;  Kerr  agt.  Mount^  28  N.  T.,  659.) 

And  as  the  evidence  plainly  establishes  that  all  the  attach- 
ing creditors  actively  participated  in  th«  seizure  and  removal 
of  plamtiff 's  entire  stock  at  one  and  the  same  time,  without 
separating  their  respective  proceedings,  and  there  being  no 
evidence  from  which  the  extent  of  the  separate  liability  of 
any  one  of  them  can  be  ascertained,  they  must  in  the  aspect 
of  the  case  in  which  the  question  is  presented  by  the  appol- 
lacts,  be  de^gmed,  for  the  purpose  of  this  case  at  least,  to  have 
been  joint  tort-feasors,  and  as  such  their  liability  is  joint  and 
several  and  enforceable  accordingly  at  plaintiff's  election. 
{Creed  agt.  Hartmamtj  29  N.  F.,  591,  affirming  S.  C,  8 
Bosw.,  123;  Kasson  agt.  The  People,  UBarb..  347.) 

In  such  case,  an  answer  pleading  a  former  recovery  against 
one,  to  be  good,  must  also  aver  actual  satisfaction.  {Phil,  on 
JEv.  6th  ed.j  Vol  11. ,  p.  114,  •134;  Wies  agt.  Fanning.  9 
How.  546.) 

Iq  the  case  ajfc  bar  no  such  issue  was  raised  by  the 
pleadings,  and  if  there  had  been  there  was  no  evidence  to 
support  it.  On  the  contrary,  the  evidence  showed  not  only 
that  the  defendants  were  very  active  in  enforcing  the  levy 
and  removal  of  the  goods  in  the  unusual  and  oppressive  man- 
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ner  in  which  they  were  seized  and  removed,  but,  in  addition 
to  that  all  of  plaintiff's  goods  were  tuken  to  defendants'store, 
kept  there  for  weeks  after  the  attachments  had  been  vacated 
and  the  return  of  the  goods  demanded,  and  fiually  sold  for 
defendants'  exclusive  benefit  under  an  execution  subsequently 
procured  by  them  in  some  way,  which  is  not  specified. 

The  bare  fact  of  the  existence  and  simultaneous  but  fruit- 
less levy  of  the  attachments  issued  by  the  other  creditors 
cannot,  therefore,  be  made  available  to  the  defendants  in  this 
action  in  any  aspect  of  the  case. 

As  to  the  second, — To  properly  determine  this  question,  it 
is  necessary  to  inquire  whether  a  tort-feasor,  who  has  taken 
property  by  a  wrongful  act,  can  subsequently  apply  the 
same  on  legal  process  issued  in  his  own  favor  and  against  the 
owner,  and,  if  he  cannot,  under  what  circumstances  and  to 
what  extent  he  may  be  permitted  to  show  that  the  same 
property  was  t-aken  from  him  again  by  a  third  party. 

In  Hamner  agt.  Wilsey  (17  Wend.y  91)  it  was  held,  that  a 
return  of  property  illegally  taken,  though  accepted  by  the 
owner,  is  no  bar  to  an  action,  the  return  and  acceptance 
being  available  only  in  mitigation  of  damages.  But  even 
for  that  purpose,  it  is  not  admissible  to  show  that  property 
illegally  taken  was  subsequently  applied  without  the  assent 
of  the  owner,  in  satisfaction  of  a  valid  execution  against  him. 
In  Otis  agt.  Jones  (21  (Vend.y  394),  some  horses  taken  under 
an  attachment  issued  in  an  action,  which  the  plaintiff  found 
himself  compelled  to  discontinue  were  subsequently  sold 
under  an  execution  issued  in  another  action  for  the  benefit  of 
the  same  party.  The  judge  at  the  circuit  ruled  that  the 
effect  of  the  siile,  which  was  legal,  was  to  mitigate  the  dam- 
ages, and  prevented  the  plaintiff  from  recovering  any  more 
than  nominal  damages.  But,  on  appeal,  the  court  repudi- 
ated this  doctrine,  reaffirmed  the  principle  enunciated  in 
Hamner  agt.  Wilsey  (17  Wend.,  91),  and  expressly  held,  that 
a  wrong  doer  cannot  discharge  himself  by  any  act  of  his  own 
without  the  assent  of  the  injured  party.     By  procuring  a 
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subsequent  sale  on  legal  process,  the  defendant  cannot  be 
better  oif  than  he  would  be  if  he  had  offered  to  restore  the 
property  to  the  plaintiff.  And  yet  no  tender  will,  at  the 
common  law,  either  bar  an  action  for  a  tort  or  take  away  the 
right  to  foil  compensation  in  damages. 

The  decisions  in  Lyon  agt.  Yates  (52  Barh.y  2S7)  and  Peak 
agt.  Lemon  (1  Lansing,  295)  are  te  precisely  the  same 
effect. 

A  distinction,  however,  was  made  whenever  it  appeared 
that  the  property  was  taken  again  from  the  trespassers  with- 
out any  agency  or  connivance  on  his  part,  and  applied  to  the 
owner's  use,  although  without  the  latter's  consent,  by  the  act 
of  a  third  person  and  the  operation  of  law.  In  this  class  of 
cases  the  jury  were  permitted  to  take  the  taking  of  the  goods 
by  such  third  party  and  their  application  to  plaintiffs'  use 
into  the  account  in  estimating  plaintiffs'  damages.  But  at 
the  same  time  it  was  deemed  necessary  in  every  instance  that 
it  should  appear  that  the  subsequent  taking  by  such  third 
party  was  independent  of  any  agency  on  the  part  of  the  de- 
fendant, and  that  there  was  in  point  of  fact  an  applicatioa  to 
plaintiffs'  uses.  ^Higgins  agt.  Whitney,  24  Wend,,  379; 
Sherry  agt.  Schuyler ;  2  HiU,  204 ;  Ball  agt.  Liney,  4A 
Barb.,  505  ;   Ward  agt.  Benson,  31  How.,  411.) 

Now,  the  offer  made  by  defendant  to  prove  (it  being 
assumed  and  agreed  that  the  witness  and  the  papers  are  in 
court),  "that  after  these  actions  had  terminated  in  the  marine 
court,  and  before  the  commencement  of  this  action,  actions 
were  commenced  in  the  court  of  common  pleas,  between  the 
same  parties,  and  against  the  property  of  said  Louisa  Donai 
Wehle,  duly  and  regularly  issued  therein,  on  the  ground,  that 
the  defendant  in  that  suit  (the  plaintiff  in  this  suit)  had  dis- 
posed of  property  to  defraud  creditors ;  and  that  thereunto 
th^  goods  in  question  were  seized  by  the  sheriff;  that  a  mo- 
tion was  made  to  vacate  those  attachments  and  denied  ;  and 
that  the  said  attachments  stand  to-day,'^  was  rather  vague. 
It  may  be  questionable  whether  the  words  "  between  the 
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same  parties"  mean  only  the  parties  to  this  action  or  all  the 
creditors  named  in  the  first  thirteen  attachments  and  the 
plaintiff  herein.  Supposing  the  first  to  be  the  case,  it  is  quite 
clear,  upon  the  authorities  already  examined,  that  the  defend- 
ants cannot  be  permitted  to  defend,  either  in  whole  or  in 
part,  the  trespass  committed  by  them  by  proof  of  a  sub- 
sequent appropriation  of  the  property  to  pLin tiff's  use, 
but  without  her  consent,  under  an  execution  procured  in 
their  own  favor.  .  And  if  the  second  is  assumed  to  be  the 
case,  the  same  objection  seems  to  apply  with  equal  force  to 
all  the  attaching  creditors.  Having  been  jointly  concerned 
for  the  purpose  of  this  action,  at  least,  in  the  commission  of 
a  wrong,  and  being  jointly  and  severally  liable  therefor  at 
plaintiff^s  election,  they  were  all  alike  incapacitated  from 
making  a  subsequent  legal  appropriation  of  plaintiff's  prop- 
erty either  for  their  joint  account  or  for  account  of  any 
one  of  their  number  without  plaintiff's  assent.  To  hold 
otherwise  would  be  to  hold,  in  effect,  that  one  of  a  number  of 
joint  tort-feasors  may  escape  liability  by  inducing  any  one 
of  his  confederates  to  do  what  he  is  not  permitted  to  do. 
But  inasmuch  as  the  testimony  given  on  behalf  of  the  defend- 
ants shows,  that  the  defendants  were,  as  already  stated,  the 
only  ones  that  derived  any  benefit  from  the  taking  of  plain- 
tiff's property,  and  that  there  has  been  no  appropiation  of 
the  same  in  point  of  fact  to  plaintiff's  use  under  legal  pTocess 
subsequently  procured  by  the  other  creditors,  and  inasmuch 
afi  the  court  below  charged  the  jury  to  consider  the  value  of 
the  goods  taken  from  plaintiff  under  defendants'  attachments, 
and  the  jury  must  be  presumed  to  have  found  in  accordance 
with  such  instruction,  it  is  unnecessary  to  pursue  this  line  of 
inquiry  any  further. 

Another  grave  objection  to  the  receipt  of  the  proposed 
evidence  in  this  action  is,  that  even  if  its  sufficiency  as  a  sub- 
sequent legal  appropriation  to  plaintiff's  use  as  well  as  its 
competency  be  assumed,  it  is  not  pertinent  to  any  of  the 
iflsues  raised  by  the  pleadings,  because  not  pleaded.     Defend- 
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ant's  counsel,  it  is  true,  strenuously  argued,  that  it  should 
have  been  received,  at  least  in  mitigation  of  damages,  and 
that,  for  that  purpose,  it  did  not  require  being  pleaded.  But 
on  a  critical  examination,  this  claim  also  will  be  found  to  be 
untenable.  Mitigating  circumstances  do  not,  and  never  did 
amount  to  a  defense  to  any  part  of  plaintiff's  claim.  They 
may  diminish  the  nominal  claim  made  by  him,  but  do  not 
diminish  the  real  claim,  or  reduce  it  below  what  it  was 
originally. 

A  defense,  as  understood  in  law  language,  on  the  other 
hand,  is  a  full  answer  to  whole  or  to  some  part  of  plaintiff's 
demand. 

Under  the  old  practice  both  were  admissible  under  the 
general  issue,  without  being  pleaded,  and  this  fact  led  t«  a 
frequent  confusion  of  the  distinction  to  some  extent,  at  least, 
between  partial  defense  and  circumstances  of  mitigation 
(  Uarter  agt.  Crilly  33  Barh.y  283). 

Now,  the  evidence,  which  was  proposed  and  excluded  in 
this  case,  did  not  in  any  wise  tend  to  mitigate  the  trespass, 
or  to  diminish  plaintiff's  claim,  whether  nominally  made  too 
large  or  not,  for  in  such  case,  the  law  itself  prescribes  the 
true  measure,  and  a  certain  and  definite  measure,  of  damages ; 
it  did  not  consist  of  circumstances  which  existed  at  the  time 
of  commission  of  the  trespass,  and  possessed  a  mitigating  or 
extenuating  character  that  as  such  could  be  considered  in 
estimation  of  plaintiff's  loss,  which  had  then  fully  accrued; 
but  it  was  offered  for  the  purpose  of  bringing  about,  when 
received,  a  reduction  not  of  plaintiff's  claim,  but  of  plaintiff's 
recovery.  Whether  it  be  considered,  therefore,  as  a  set-off 
or  as  matter  of  avoidance,  or  in  bar,  in  full  or  pro  tantOj  it 
was  equally  new  matter  purporting  to  constitute,  at  least  a 
partial  defense,  and  as  such  should  have  been  set  up  in  the 
answer  (Code  sections  149,  150.) 

It  is,  indeed,  somewhat  remarkable  that  no  case  can  be 
found  in  the  books  in  which  this  precise  question  has  been 
determined.     The  case  of  Higgins  agt.  miitney  and  Sherry 
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agt  Schuylery  above  cited^  occurred  before  the  Code.  Id  Ball 
agt  Lineyj  (44  Barb.^.  605) j  the  answer  did  contain  all 
necessary  averments  showing  a  fuU  and  complete  appropria- 
tion to  plaintiff* ^s  use  ;  and  that  the  pleader  must  have  been 
equally  careful  and  precise^  in  Ward  agt.  Bensofiy  (3  ]  Uow.y 
411),  is  apparent  from  the  report  of  the  whole  case.  But  if 
any  authority  be  needed,  it  will  be  found  that  the  principle 
of  the  decision  of  the  court  of  appeals,  in  McKyring  agt. 
Bullj  (\ij  N,  y.,  279),  is  fully  applicable  to  the  present  case. 
Seldex,  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  in  the  course  of  which  he  exclusively  reviewed  the 
decisions  of  the  English  courts^upon  this  subject  as  well  as  the 
changes  affected  by  the  Code,  concludes  as  follows : 

"  My  conclusions,  therefore,  is  that  section  149  of  the  Code, 
should  be  so  construed  as  to  require  the  defendants  in  all 
cases,  to  plead  any  new  matter  constituting  either  an  entire 
or  partial  defense,  and  to  prohibit  them  from  giving  such 
matter  in  evidence  upon  the  assessment  of  damages,  when 
not  set  up  in  the  answer.  Not  only  payment,  therefore,  in 
whole  or  in  part,  but  release,  accord  and  satisfaction,  arbitra- 
ment, &&,  which  may  still,  for  aught  I  see,  be  made  avail- 
able in  England  in  mitigation  of  damages,  without  plea, 
must  here  be  pleaded'^  (See  also  Folland  agt.  Johnson,  16 
Abb.,  236 ;  Beckett  agt.  Lawrence,  1  Abb.  N.  S.,  403  ;  Bush 
agt.  Prosscr,  11  N.  Y.,  347,  352,  and  Smith  agt.  Beeves, 
33  Hotv.,  1 8^).  The  evidence  embraced  in  defendants'  offer 
was,  properly  excluded,  therefore,  as  not  pertinent  to  the 
issues  raised  by  the  pleadings. 

It  appearing  as  the  final  result  of  this  examination,  that 
none  of  the  exceptions  taken  by  the  defendants  can  be  sus- 
tained in  law,  the  judgment  appealed  from  must  be  affirmed^ 
with  costs. 

Barbour,  Ch.  J.,  concurred  in  the  foregoing  opinion. 

MoNELL,  J.,  concurred  in  the  conclusion  upon  othei 
grounds. 
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SUPEEAIE  COURT. 

James  J.  W.  Dawley,  appellant,  agt,  John  P.  Brown,  res- 
pondent. 

Same  agt.  Geoege  D.  Fox. 

Wliere  a  Rgnlar  jadgnient  is  entered  giving  the  plaintiff  poseessior.  of  real  prop» 
perty,  and  execntinn  is  issued  pniting  iiim  in  actual  possession,  on  setting  at«id4% 
the  jadgment  and  execation,  the  proper  remedy  of  the  defendant  to  compelf 
rettoratum  of  the  property,  is  to  apply,  cnder  the  code,  to  the  special  term  of  the 
conn  for  an  order  to  show  cause  why  po^ession  should  not  be  restored  to  him, 
and  an  ort&r  granted  on  the  hearing  of  the  order  to  show  canse,  ie  sufficient* 
authority  to  restore  possession  to  tl>e  defendant.    If  disobedience  to  such  aui 
order  is  made  it  may  be  pnuisbed  as  for  a  contempt. 

Fatirth  Judicial  Departmenty  Buffalo^  January ^  1872. 

Before  Mtjllin,  P.  e/".,  Johnson  ^  Talcott,  J.  J. 

These  actions  were  brought  to  recover  the  possession  of 
certain  lands  in  the  town  of  Mendon,  in  the  cmmty  of  Mon- 
roe. The  issues  thereon  were  noticed  for  trial  at  and  were 
on  the  calender  for  the  last  April  circuit  in  said*  county. 

The  defendant's  attorney  not  having  filed  an  affidavit  of 
merits,  inquests  were  taken  by  the  plaintifls^^  attorney  on* 
the  6th  day  of  April  last,  and  on  the  same  day  he  entered' 
judgments  in  said  actions,  and  issued  exeetstions  thereon  on 
the  same  day  to  the  sheriff  of  said  county. 

On  the  following  day  (the  7th  April)^  the  sheriff  caused 
possession  of  the  premises  to  be  delivered  tO'the  plaintiff. 

On  the  8th  April  the  defendant's  attorney  applied  to  the 
said  circuit  court  to  open  the  defaults  and  to  be  let  in  to  de- 
fend, orally  excusing  the  defaults,  and  the  court  did  there- 
upon set  aside  the  defaults,  and  did  vacate  said  judgments 
upon  the  condition  that  the  defendant's  aHorney  should  pay 
Toii.  Xliiii.  2 
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the  costs  of  enteriDg  the  judgments  and  file  affidavits  of 
juerits. 

The  plaintiiTs  attorney  waived  the  payment  of  the  costs^ 
and  the  defendants  attorney  filed  affidavits  of  merits. 

At  a  special  term  held  at  the  court  house  in  Rochester  an 
order  was  made  upon  the  motion  of  defendant's  attorney  re- 
quiring plaintifi^'s  attorney  to  show  cause  on  the  last  Monday 
of  April  at  a  special  term^  to  be  held  at  the  couit  house  in 
Canandaigua,  why  possession  of  said  premises  should  not  be 
restored  to  the  defendants,  and  restraining  the  plaintiff  from 
entering  into  possession  of  the  premises  and  from  interfering 
with  defendant's  possession,  and  that  plaintifi  wholly  desist 
and  refrain  from  cultivating  or  in  any  manner  working  said 
premises. 

On  the  25th  April,  pursuant  to  the  aforesaid  order  to  show 
cause,  the  parties  were  heard  by  the  said  court,  and  there- 
upon an  order  was  made  requiring  the  plaintiff  to  restore  the 
possession  of  said  premises  to  the  defendant,  and  that  he 
remove  forthwith  his  family  and  goods  from  said  premises, 
and  that  he  desist  and  refrain  trom  interfering  with  defen- 
dants' possession  until  the  final  determination  of  said  actions. 

From  these  orders  the  plaintiff  appeals. 

By  the  Court — Mullin,  P.  J.  The  judgments  were 
regularly  entered.  The  defendant  having  omitted  to  file 
affidavits  of  merits,  the  plaintiff  had  the  right  to  take  in- 
quests on  any  morning  of  the  term  after  the  first,  and  having 
entered  judgments,  he  was  entitled  to  issue  execution,  and 
by  means  thereof  to  obtain  possession  of  the  premises. 

When  the  defendants  default  was  excused  and  the  court 
set  aside  the  judgments,  the  defendant  was  entitled  to  be  re- 
stored to  the  possession  of  the  premises  from  which  he  had 
been  removed. 

The  sheriff  swears  he  put  the  plaintiff  into  possession  on 
the  7th  April,  and  the  judgments  were  not  vacated  until  the 
8th  of  that  month. 
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When  the  judgments  were  set  aside,  the  plaintiff  had  no 
defense  to  actions  by  the  defendants  to  acquire  possession,  or 
to  recover  damages  for  the  illegal  detention  of  the  possession. 

By  the  former,  practice,  the  party  entitled  to  possession 
was  put  in  possession  by  a  writ  of  habeas  facias  possessionem. 
This  was  a  writ  of  restitution  when  issued  to  restore  a 
party  to  possession,  who  had  been  put  out  of  possession  by 
such  a  writ  (2  R.  S.y  £  2,  erf.,  2:35  ^  41). 

The  provision  last  cited  relates  to  cases  where  new  trials 
have  been  granted,  or  recovery  had  by  defendant  in  accord*- 
ance  with  the  Revised  Statutes,  regulating  proceedings  in 
ejectment. 

These  cases  are  not  strictly  within  those  provisions,  but 
there  being  no  other  provisions  of  law  applicable  to  the  cases 
before  us,  the  courts  are  compelled  to  apply  the  provisions 
referred  to,  as  far  as  they  are  applicable. 

There  has  been  a  judgment  awarding  to  the  plaintiff  the 
possession  of  the  premises  in  controversy,  that  judgment  has 
been  set  aside,  and  defendant  was  entitled  to  have  the  pos-^ 
session  restored  to  him.  As  that  is  to  be  done  by  the  stalhte 
cited  by  writ  of  habeas  faciasj  it  must  be  done  bj4||he 
same  process  in  these  cases,  unless  the  Code  has  chan^eH  the 
practice. 

In  all  cases,  where  restitution  was  required  to  be  made  before 
the  Code,  by  courts  of  record,  it  was  done  by  writ  {Graham's 
Fr.y  2  ed.y  836-7  ;  SamCy  367 ;  7  Cow.,  417 ;  Comyn^s  Dig., 
Title  Pleader.  3  B.,  20) 

Has  the  Code  provided  any  other  mode  for  enforcing  res- 
titution than  by  writ  t 

Section  266  of  the  Code  provides,  that  when  the  service 
of  the  summons  is  made  by  publication,  the  court  may  require 
of  the  plaintiff  security  that  he  will  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects  directed 
by  the  judgment  to  be  transferred,  or  the  restitution  of  any 
money  collected  by  virtue  of  such  judgment. 

By  section  330,  an  appellate  court  may  on  reversing  or 
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jnodifying  a  judgment,  make  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment. 

By  section  369,  the  county  court  is  required  to  order  the 
amount  paid  or  collected  on  a  judgment  that  has  been  re- 
covered, to  be  restored  with  interest.  And  the  order  may 
be  obtained  on  notice  of  six  days.  And  if  such  order  is  made 
before  judgment,  the  amoubt  may  be  included  in  the  judg- 
ment. 

The  common  pleas  of  New  York,  hold  the  practice  under 
this  section  to  be  for  the  appealing  party  entitled  to  restora- 
tion, to  apply  for  it  to  the  appellate  court,  and  if  granted,  it 
becomes  a  part  of  the  judgment,  and  the  amount  can  be 
collected  by  execution  {Kennedy  agt.  O^Brien,  2  JE.  D. 
Smith,  41.) 

These  provisions  of  the  Code  contemplate  restitution  before 
and  after  judgment,  and  as  part  of  the  relief  given  by  the 
judgment.  Where  the  order  for  restitution  is  made  after 
judgment,  it  is  entered  by  way  of  suggestion  at  the  foot  of 
the  record.  Where  granted  as  part  of  the  relief,  it  forms 
part  of  the  judgment.  And  if  granted  before  it  may  be  made 
a  part  of  the  judgment.  But  if  not  made  part  of  the  judg- 
ment, restitution  is  obtained  through  the  order. 

Where  restitution  is  granted  by  judgment  it  can  only  be  en- 
forced by  writ,  whether  it  be  to  restore  possession  of  real  or 
personal  property,  or  the  re-payment  of  money,  except  where 
the  judgment  directs  the  doing  of  something  other  than  the 
delivery  of  real  or  personal  property,  and  the  payment  of 
money,  the  failure  to  perform  may  be  punished  as  a  con- 
tempt {CodCy  ^  2S5). 

Where  restitution  is  directed  by  order,  it  must  be  enforced 
by  execution,  if  that  process  can  effect  it,  if  not,  tlien  there  is 
no  way  to  protect  the  party  except  by  punishing  disqbedience 
of  the  order  as  a  contempt. 

In  2d  Salkeldj  section  88,  it  is  said,  that  where  a  judg- 
ment is  set  aside  after  execution  for  irregularity  there 
needs  no  scire  facias  for  restitution,  but  an  attachment  should 
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be  granted  upon  the  rule  for  contempt^  if  there  be  not  rest- 
itution. 

£j  thisy  is  meant,  I  suppose,  that  when  the  judgment  is 
set  aside,  there  is  no  roll  on  which  to  enter  either  judgment 
for  restitution,  or  a  suggestion.  And,  as  the  rule  or  order 
directing  restitution,  is  the  only  authority  for  it;  disobedience 
to  it,  is  treated  as  a  contempt. 

I  am  unable  to  perceive  any  reason  why  the  practice 
pursued,  in  the  case  cited  should  not  apply  to  the  cases  be- 
fore us  (The  People  agt.  Johnsouy  38  N.  Y.y  763  j  Chamber- 
lain  agt.  Choles^  35  N.  T.,  477). 

For  these  reasons,  the  orders  appealed  from  should  be 
affirmed,  with  $10  costs. 
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Jameb  J.  W.  Dawlet,  agt.  John  P.  Bbown. 
&AXE  agt.  Geobqe  D.  Fox. 


Where  an  order  of  rotoratum  at  tpedal  torm,  ie  mtde,  nfter  aettJDgaeide  iadgment  of 
digposseKeion  obtained  by  the  plaintiif-- the  plaintiif  being  in  lawfol  poftBessicMH  of 
the  premises,  it  is  irregular  to  inclade  in  snch  order  of  restoration  granted  to  tlie 
defendant,  an  injunction  clause  restraining  the  plaintiff  from  entering  into  or  inter* 
fering  with  the  possession  of  the  premises  and  restraining  him  from  cultivating  or 
otherwise  using  the  premises.  When  restored  to  possession,  the  remedy  of  the 
defendant  wonid  probably  be  by  'action  for  any  illegal  entry  or  injary  done  the 
premises  by  the  plaintiff  (See  8.  O.j  ante,  pa^  17). 


Fourth  Judicial  Bepartmeniy  BuJ^ahy  January^  1872. 
Before  Mullin,  P.  eZ".,  Johnson  and  Talcott,  JJ. 

By  the  courts  Mullin,  P.  J. — ^In  addition  to  the  facts 
stated  in  the  statement  of  facts  preceding  the  opinion  in  the 
other  appeals  between  the  same  parties,  argued  at  the  June 
term,  it  is  proper  to  refer  to  a  few  others,  in  order  the  better 
to  appreciate  the  grounds  for  reversing  the  ordears  appealed 
Irom. 

On  the  15th  April,  1871,  the  special  term  made  an  order, 
that  plaintiff  desist  and  refrain  from  entering  into  or  inter- 
fering with  the  possession  of  the  premises  in  controversy,  and 
from  cultivating  or  working  said  premises,  and  that  he  show 
cause  on  the  last  Monday  of  April,  before  the  Ontario  special 
term^  why  possession  should  not  be  restored  to  the  defend- 
ant, and  why  the  order  above  mentioned  should  not  be  con- 
tinued until  the  final  decision  of  the  action.       • 

This  order  was  personally  served. 
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Subsequently,  and  on  the  18th  of  April,  the  plaintiff  was 
cieen  plowing  on  the  premises  in  dispute.  Thereupon  Justice 
J.  C.  Smith,  made  an  order,  that  plaintiff  show  cause  on 
the  25th  April,  at  the  Ontario  special  term,  why  he  should 
not  be  punished  for  a  contempt  for  violating  the  order  by 
plowing  said  premises. 

On  the  25th  day  of  April,  the  plaintiff  appeared  and  showed 
caase  in  pursuance  of  said  order,  and  the  special  term  decided 
that  the  plaintiff  had  been  guilty  of  contempt  in  plowing  said 
premises  in  violation  of  said  order,  and  ordered  that  an 
attachment  issue  against  said  plaintiff^  to  the  end  that  he 
might  be  punished  for  such  contempt. 

An  attachment  was  accordingly  issued,  plaintiff  was  aif- 
rested  thereon,  and  the  4th  May,  1871,  the  said  plaintiff  ap- 
peared before  the  special  term  in  Ontario  county,  and  the  said 
court  referred  it  to  a  referee  to  ascertain  and  repoi-t  the 
amount  of  costs  and  expenses  incurred  by  defendant  in  the 
porceedings  for  contempt.  The  referee  reported  the  amount, 
and  on  the  10th  day  of  May,  the  said  court  made  an  order, 
that  the  plaintiff  pay  to  the  defendant  the  Sum  so  ascertained, 
which  sum  was  fixed  as  the  fine  imposed  on  the  plaintiff,  as 
punishment  for  the  contempt  aforesaid,  and  that  he  stand 
committed  until  said  sum  is  paid. 

From  these  orders  the  plaintiff  appeals. 

The  plaintiff  having  been  put  into  possession  by  virtue 
of  an  execution  issued  on  the  judgment  adjudging  him  en- 
titled to  the  possession  of  the  premises  in  question^  was  law*- 
fully  in  possession. 

That  possession  commenced  on  the  7th  April.  On  the 
15th  of  that  month,  when  the  first  or^er  to  show  cause  was 
made  and  enjoining  plaintiff  from  entering  into  possession, 
he  was  in  the  peaceable  and  lawful  possession  of  the  said 
premises. 

The  order  so  far  as  it  attempted  to  restrain  him  from  en* 
tering,  was  a  nullity. 

The  only  relief  to  which  the  defendant  was  entitled^  was 
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to  have  the  default  opened;  the  judgment  set  aside^  and 
restoration  to  the  possession. 

The  judgments  were  set  aside,  on  the  8th  April,  upon 
compliance  with  a  condition.  When  the  condition  was 
actually  complied  with,  we  do  not  know,  but  it  must  have 
been  before  the  order  of  the  16th  was  made. 

The  judgments  being  set  aside,  there  was  nothing  to  justify 
the  issuing  of  a  writ  of  restitution.  If  the  defendant  was  to 
be  restored,  it  must  be  by  order.  I  find  no  authority  for 
embracing  in  such  order  a  provision  restraining  the  plaintiff 
from  cultivating,  nor  otherwise  using  the  premises.  When 
restored  to  possession,  I  suppose  the  defendant  might  main- 
tain an  action  against  the  plaintiff,  not  only  for  the  illegal 
entry,  but  for  any  injury* done  to  the  premises  while  in 
possession. 

If  the  order  was  intended  to  operate  as  an  injunction,  the 
provisions  of  the  Code,  as  to  security,  &c.,  must  be  complied 
with,  and  if  not  complied  with,  it  would  be  irregular. 

But  mere  irregularity  would  not  excuse  a  violation  of  it  by 
the  party  enjoined. 

The  parties  enjoined  in  these  cases  was  the  plaintifi. 
The  Code  does  not  authorize  an  injunction  in  favor  of  the 
defendant  against  the  plaintiff.  It  can  only  issue  in  favor 
of  a  plaintiff  {Codcy  ^  219,  Springsteen  agt  Powers^  4  RoU.y 
624). 

If  a  defendant  desires  to  restrain  the  plaintiff,  he  must 
commence  a  cross-action. 

The  court  having  no  power  to  issue  an  injunction,  it  is 
utterly  void,  and  the  party  enjoined  cannot  be  held  liable 
for  contempt  in  disobeying  it  {People  agt.  Sturtevanty  3  Seld,y 
266). 

This  objection  is  fatal  to  the  order  appealed  from,  and  it  is, 
therefore,  unnecessary  to  consider  the  other  questions  dis- 
cussed by  counsel. 

The  orders  of  the  special  term  must  be  reversed,  with  $10 
costs. 
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U.  S.  DISTRICT  COURT. 
In  the  matter  of  Jnutis  A.  Robinsok,  a  baDkrupt. 

I 

In  an  involantary  caM,  the  attorney  for  the  petitioning  creditor  was  allowed  to  be 
paid  ont  of  the  fnnd  iu  the  hands  of  the  assignee,  not  only  his  divbursements,  bnt 
a  reasonable  compensation  for  his  services  in  prosecuting  the  debtor  into  bank* 
ruptoy. 

The  practice  in  snch  case,  is  for  the  attorney  to  present  to  the  register  in  charge  a 
petition  directed  to  the  court  in  bunlcrnptfy,  praying  to  be  allowed  for  such 
services  and  disbarsemente.  The  register  then  takes  testimony  touching  the 
necessity  and  value  of  such  services  and  disbursements,  and  certifies  the  same 
with  his  opinion  thereon  to  the  district  judge  who  makes  such  order  thereon  as 
the  testimony  eeema  to  warrant. 

Southern  District  of  New  York,  in  Bankruptcy, 

At  chambers,  No.  4  Warren  street,  in  the  city  of  New 
Tork^  in  said  district,  on  this  9th  day  of  January,  A.  D. 
1872. 

I,  the  undersigned  register  in  charge  of  the  above  entitled 
matter,  dd  hereby  certify,  that  the  petition  of  Charles  H, 
Woodbury,  hereto  annexed,  was  duly  filed  on  the  20th  day 
of  December,  1871.  That  thereupon  notice  was  given  to 
the  assignee,  that  testimony  would  be  t^iken  before  me  on 
the  22nd  day  of  December,  at  my  chambers  in  support  of  the 
prayer  of  the  petition.  That  on  the  said  22d  day  of  Decem- 
ber, the  said  petitioner  and  the  said  assignee,  by  Mr.  C.  W. 
Bangs,  his  attorney,  appeared  before  me  pursuant  to  said 
notice,  and  thereupon  the 'said  Bangs  objected  to  the  pro- 
ceedings before  the  register,  on  the  ground,  that  no  special 
order  of  reference  to  the  register  had  been  made  upon  said 
petition. 

That  I  overruled  said  objection,  holding  that  as  the  case 
had  been  referred  to  the  register  generally,  it  was  not  nccefr* 
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eary  to  obtain  a  further  order  referring  to  it  him  to  take  test- 
imony, &c.  But  that  I  would  proceed  to  take  such  test- 
imony as  should  be  ofierred  on  Jboth  sides,  and  then,  if 
desired  by  either  party,  would  certify  the  whole  matter  to  the 
judge  for  decision.  To  which  ruling  the  said  Bangs  ex- 
cepted, and  desired  the  point  to  be  certified  to  the  court  for 
decision.  That  thereupon  the  matter  was,  by  agreement  of 
the  parties  adjourned  to  the  2&th  day  of  December,  when 
the  said  petitioner  and  the  assignee  in  person  appeared  be- 
fore me,  and  proceeded  to  take  the  testimony  which  is  hereto 
annexed. 

That  at  the  close  of  the  testimony,  the  assignee  stated, 
that  as  he  thought,  the  charge  of  $300  reasonable,  he  did 
not  wish  to  call  witnesses  or  oppose  the*  application — ^but  still 
desired  the  question  of  practice  to  be  certified  to  the  court. 

And,  I  further  certify,  that  I  think,  as  well  from  the  said 
testimony  as  from  my  knowledge  and  recollection  of  the 
services  rendered,  that  the  sum  of  $300  would  not  be  above 
the  ordinary  rate  of  charges  in  this  city  for  similar  services, 
and  I,  therefore,  recommended  the  entry  of  an  order  that  the 
assingee  be  directed  to  pay  over  to  said  petitioner,  in  satis- 
faction for  said  services  the  sum  of  $300  from  the  funds  of 
said  estate  in  or  to  come  into  his  hands,  besides  the  sum  of 
$196  45-100,  which  appears  to  have  been  disbursed  by  the 
said  petitioner  in  said  proceedings  amounting  in  all  to  the 
sum  of  $496  46-100. 

And  touching  the  question  of  practice  raised  by  the  said 
attorney  for  the  assignee,  I  further  certify,  that  I  have 
adopted  this  practice  in  several  cases  before  me  with  the 
approbation  of  this  court,  and  that  a  similar  practice  pre- 
vails as  I  am  informed  with  registers  generally. 

It  would  seem  unnecessary  to  put  a  party  to  the  expense 
of  going  into  court  to  get  an  onder  that  a  register  take  test- 
imony to  sustain  his  petition,  when  the  duty  of  taking  such 
testimony  is  one  within  the  general  scope  of  the  duties 
imposed  upon  the  register  in  charge  by  the  act — ^and  general 
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orders.  The  oroer  referring  the  case  to  the  register^  requires 
him  "to  take  such  proceedings  therein  as  are  required  by 
the  act"  The  act  requires  him  "  to  sit  at  chambers" — im- 
plying that  he  is  charged,  in  the  case  assigned  to  him,  with 
the  ordinary  chamber  duties  of  the  court.  This  is  the  con- 
struction given  to  the  act  by  the  report  of  the  committee  on 
"  revision  of  the  laws"  adopted  by  congress,  February  23, 1871. 
In  that  report,  congress  clearly  construe  the  act  as  conferring 
upon  the  register  the  power  to  do  every  act  in  a  case 
assigned  to  him  which  the  court  could  do,  except  passing 
upon  an  ^^  issue  framed"  for  the  opinion  of  the  court,  com- 
mitting for  contempt  and  allowing  or  suspending  an  order 
ot  discharge.  That  such  judicial  power  should  be  withheld 
from  the  register,  is  obviously  necessary  ?n  the  interest  of 
uniformity  of  decision  which  is,  no  doubt,  sufficiently  endan- 
gered by  the  inevitable  division  of  the  country  into  forty- 
eight  judicial  districts,  in  each  of  which  there  is  a  judge  of 
a  co-ordinate  power  and  jurisdiction.  If  the  register  may 
not  take  such  testimony  without  the  special  order  of  the 
judge,  it  would  be  difficult  to  say  what  acts  he  might  do 
without  such  order. 

The  convenience  of  this  practice  has  suggested  and  com- 
mended it  to  me.  Under  it,  the  attention  of  the  judge  is 
but  once  called  to  the  matter,  when  he  has  before  him  the 
petition,  the  testimony  which  both  parties  desire  to  submit, 
with  the  opinion  of  the  register  upon  the  same,  and  if  counsel 
desire  to  be  heard,  the  case  can  beset  down  forbearing  upon 
the  papers  before  the  court. 

The  convenience  and  economy  of  this  practice  is,  there- 
fore, so  obvious,  that  I  hope  the  court  will  permit  it  to  be 
continued,  notwithstanding  the  objection  made  to  it  by  the 
attorney  for  the  assignee. 

Sepectfully  submitted, 

I.  T.  WILLIAMS, 
Begister  in  Banlcruptcy. 
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Upon  the  foregoing  certificate  the  judge  made  the  follow- 
ing order : 

Upon  reading  and  filing  the  petition  of  Charles  H. 
Woodbury,  the  testimony  taken  thereunder,  and  the  cert- 
ificate of  the  register  herein,  and  upon  hearing  Mr.  Wood- 
bury in  his  own  behalf,  and  Mr.  C.  W.  Bartgs  for  the  as- 
signee :  Ordered,  that  John  Sedgwick,  the  assignee  of  the 
bankrupt  above  n^ed,  pay  to  Charles  H.  Woodbury  above 
named  forthwith  from  the  funds  of  the  estate  of  the  bank- 
rupt above  named,  now  in  his  hands,  the  sum  of  three  hun- 
dred dollars  for  his  services  rendered  tlie  said  estate,  and  the 
sum  of  one  hundred  and  ninety-six  45-100  dollars  paid  out 
•  by  him  therefor,  and  the  sum  of  thirty  20-100  dollars  paid 
out  by  him  for  register's  and  clerk's  fees  on  their  2>etition ; 
in  all  the  sum  of  five  hundred  and  twenty-six  75-100 
dollars. 
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NEW  YORK  CO^mON  PLEAS. 
James  Dabt  and  another  agt.  Mabcus  Walker  and  An- 

DKEW  McKlNNET. 

"Where  one  of  several  defendants,  at  the  time  of  the  commencement  of  the  action, 
leeides  in  thia  state,  bis  subseqnent  removal  to  another  state,  will  not  aathorize 
the  court,  on  his  petition,  to  remove  the  caase  into  the  United  States  conrt. 

Under  the  act  of  Congress  of  Jalv,  1866,  one  of  several  defendants,  who  was  a 
citizen  of  another  state  at  the  time  of  the  commencement  of  the  action,  may,  on 
his  petition,  have  the  canse  removed  into  the  United  States  conrt,  as  to  himself, 
where  he  can  make  it  appear  that  the  sait  is  one  which  '.'  there  can  be  a  final  de- 
termination of  the  controversy,  so  far  as  the  petitioning  defendant  is  couceraedi 
without  the  presence  of  the  other  defendants  as  parties  in  the  cause." 

General  Ternty  JDecemher,  1871. 

Be/ore  Charles  P.  Dalt,  Ch.  «/".,  Hamilton  W.  Robin- 
son and  Joseph  F.  Daly,  J  J. 

This  is  an  appeal  from  an  order  made  on  the  application 
of  both  defendants  for  the  removal  of  this  action,  now  at 
issue  and  pending  in  this  court,  to  the  circuit  court  of  the 
United  States  of  the  Southern  District  of  this  State. 

Starr  d^  Rugqles,  attorneys  for  plaintiffs. 
Eldeidqe  dt  Johnson,  attorneys  for  defendants. 

By  the  Courts  Robinson,  J,  The  application  was  made 
on  the  affidavits  of  both  defendants,  that  both  plainliffs  are 
not  residents  of  this  state ;  that  they  (the  defendants)  are 
both  residents  of  the  state  of  Massachusetts;  that  the  matter 
in  controversy  is  a  claim  for  damages  in  the  sum  of  $30,000 
(far  exceeding  $500,  exclusive  of  costs),  that  they  both  be- 
lieve that  from  prejudice  or  local  influence  they  and  each  of 
them  will  not  be  able  to  obtain  justice  in  this  court. 
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The  application  is  also  founded  upon  their  joint  petition 
for  such  removal  of  the  cause^  stating  substantiallly  the  same 
facts  as  are  contained  in  their  affidavits,  in  which  they  jointly 
and  severally  offer  the  security  required  by  the  acts  of  con- 
gress of  March  2,  1867,  or  that  of  1866,  to  which  it  is 
amendatory. 

The  action  was  commenced  in  December,  1865,  and  issue 
was  joined  in  March,  1866.  The  defendant  Walker  was,  at 
the  time  of  the  commencenjent  of  the  suit,  a  resident  of  this 
state,  but  for  the  past  year  and  upwards,  has  been  a  resident 
of  Massachusetts,  while  the  defendant  McKinney,  at  the 
commencement  of  the  action  and  ever  since,  has  resided  in 
Massachusetts.  The  cause  has  been  once  tried,  but  on  ap- 
peal a  new  trial  has  been  ordered,  and  the  case  now  stands 
for  trial  on  the  calendar  of  this  court. 

As  to  the  defendant  Walker,  he  cannot  avail  himself  of  the 
benefits  of  either  of  the  acts  of  congress  of  July  27,  1866,  or 
March  2,  1867,  above  refen'ed  to. 

At  the  time  of  the  passage  of  both  these  acts,  this  suit  bad 
been  already  commenced  and  was  then  pending.  It  was 
not  (as  to  him)  one  pending  between  a  citizen  of  the  state  in 
which  the  suit  was  brought,  against  the  citizen  of  another 
state,  "  nor  was  it  one  that  was  '^  "  thereafter  commenced," 
so  that  he  did  not  come  within  either  category  of  the 
statute. 

His  subsequent  change  of  residence  to  the  state  of  Massa- 
chusetts did  not  affect  the  exclusive  jurisdiction  of  this  court, 
nor  authorize  the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States.  The  order  denying  the  application  in 
hid  behalf  was  correct  and  should  be  affirmed. 

The  motion  was,  however,  gfanted  as  to  the  defendant 
McKinney,  on  condition  that  he  file  a  bond  in  the  penalty  of 
$20,000,  with  sureties,  conditioned  for  the  performance  of  the 
requirements  of  these  acts. 

An  objection  is  taken  by  the  plaintiffs  on  the  ground  that 
the  application  was  made  with  express  reference  to  the  act 
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of  1867^  aad  that  the  defendant  McKinney  is  not  within  the 
intent  of  that  statute,  because  it  has  only  reference  to  a  suit 
between  ^'  a  citizen  of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state."  That,  where  all  the  plain- 
U&  are  residents  of  one  state,  and  all  the  defendants  reside  in 
another,  and  that  no  such  relief  as  is  sought  can  be  afforded, 
because  the  application  is  made  with  reference  to  the  act  <^ 
18G7,  and  should  not  be  granted  under  the  act  of  1866,  because 
not  asked  for  under  that  statute. 

Undoubtedly  the  act  of  1867  is  to  be  construed  in  harmony 
with  that  received  by  the  similar  terms  in  the  judiciary  act 
of  ]  789,  and  has  reference  only  to  actions  between  one  or 
more  plaintifis  (of  one  class),  and  one  or  more  defendants  of 
the  other  class,  in  which  the  application  for  the  removal  of 
the  cause  should  be  made,  either  by  all  the  plaintiffs,  citizens 
of  one  state,  or  by  all  the  defendants  who  are  citizens  of 
another.  {Fisk  agt.  Chicago  Rock  Island  <&  P,  R.  R.  Co,,  53 
JBarb.,  472.)  The  act  of  1866,  however,  is  one  for  the  bene- 
fit of  such  of  several  defendants  citizens  of  a  state  other  than 
that  in  which  the  suit  is  instituted,  who  make  it  appear  to 
the  satisfaction  of  the  court,  by  petition,  that  the  suit  is  one 
which  *'  there  can  be  a  final  determination  of  the  controversy 
so  far  as  the  petitioning  defendant  is  concerned  without  the 
presence  of  the  other  defendants  as  parties  in  the  cause." 

The  petition  alleges,  and,  by  a  statement  of  the  nature  of 
the  action,  discloses  it  to  be  one  of  this  character,  and  al- 
*  though  the  rights  of  the  petitioners  as  stated  may  be  sought 
under  and  by  erroneous  reference  to  a  particular  statute,  yet 
the  appropriate  relief  may  be  granted,  although  afforded 
xmder  a  different  act.  It  is  further  objected  on  the  part  of 
the  plaintiff,  that  the  petition  is  joint,  and  being  denied  as  to 
one  defendant,  should  be  as  to  both. 

The  petition  states  the  case  of  each  defendant  and  shows 
as  to  McKinney,  that  he  is  within  the  provisions  of  the  act 
of  1866,  and  that  a  removal  may  be  made  as  to  him,  although 
refused  as  to  Walker.     They  each  offer  to  comply  with  the 
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conditions  of  the  statute,  and  the  order  allowing  the  applica- 
tion as  to  the  defendant  McKinney,  on  terms  conforming  to 
the  act  of  1866,  could  not  have  been  properly  denied. 

By  these  statutes,  application  for  the  removal  can  be  made 
"  before  ^trial  or  a  final  hearing,"  and  it  is  also  urged  that  a 
trial  having  previously  been  had,  the  application  is  too  late. 
This  objection  should  not  prevail.  That  trial  was  adjudged 
a  mtstrialj  and  the  case  now  stands  for  trial  as  if  none  such  had 
occurred.  A  trial  being  the  final  determination  of  the  merits 
of  the  controversy,  such  judicial  consideration  of  the  case 
must  necessarily  yet  be  had.  {Ackerly  agt.  Vilas,  7  Am,  Law, 
Beg.  Kj  3,  229.) 

The  order  appealed  from  was  in  all  respects  proper,  and 
should  be  affirmed,  but  without  costs. 
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SUPREME  COURT. 

JosHiA  H.  Turner,  appellant,   agt.   Seth  A.  Van  Riper, 

and  others^  respondents. 

It  has  reapeatedly  be«n  decided  that  a  plea  of  lioenM  does  not  raise  a  question  of* 
UUe  to  land.  And  where  there  ie  no  oertijicate  of  the  judge  who  tried  the  cause^ 
that  title  came  in  question  on  tlie  trial,  the  court  mu»t  asanme,  for  the  purpose  of ' 
the  question  aa  to  who  is  entitled  to  cottSf  that  the  questiou  of  title  was  not  raisedi 
either  in  the  pleadings  or  on  the  trial. 

Where  an  action  is  brought  to  recover  treble  damages  for  trespass  on  land,  d&c.,. 
pursuant  to  title  6^  ch.,  5^  Sd  part  of  the  Revised  Statutes  (2  E.  S.j  M  ed.,  )i61j  $« 
1,  Sc.)i  and  the  plaintiff  claims  $1080,  but  recovers  only  $5,  the  defendant  ia^ 
entitled  to  cosU. 

This  provision  for  costs  in  the  Revised  Statutes,  in  these  actions,  is  repealed  by  the- 
Code. 

Although  the  Code  does  n6t,  in  terms,  provide  for  costs  in  actions  of  trespass  on< 
land,  yet,  as  it  provides  for  costs  in  actions  of  ejectment  and  in  actions  in  which, 
title  to  real  estate  shall  come  in  question,  and  is  silent  as  to  actions  of  trenpass,  it;, 
must  be  assumed  that  that  class  of  actions  was  intended  to  be  embraeed  by  eomo' 
oiher  provision,  if  any  is  applicable  to  it. 

The  only  other  provision  ol  $  304  which  can  be  said  to  embrace  this  class  of  ac- 
tions, is  the  subdivision  of  said  section  which  gives  costs  to  the  prevailing  party 
in  actions  for  the  recovery  of  money,  when  the  plaintiff  recovers  $60  .  And  this, 
subdivision  would  seem  to  apply  to  actions  of  trespass. 

The  plaintiff  is  not  entitled  to  costs  under  the  Revised  Statutes  because  in  his  com- 
plaint he  claimed  ft  080  damages,  au  amount  exceediug  the  jurisdietion  of  a  justice! 
of  the  peace. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  on  a  note  ov  other  contract,  and! 
in  an  action  of  tres^iass,  although  the  damages  claimed  may  ea^eed  $200,  but  ber- 
cause  of  the  Amount  of  the  claim,  he  cannot  try  it.  This  iesoiiption  of  actions  is< 
not  that  to  which  sub.  3  of  $  304,  is  intended  to  apply.  The  court  has  jurisdiction 
of  such  actions,  but  not  of  the  particular  cases. 

It  would  seem  that  the  courts  have  heretofore  sanctioned  this  injustice,  as  to  the 
claim  for  the  amount  of  damages  destroying  the  jurisdirtion  of  a  justice  hi  the 
action,  and  the  inquiry  is  whether  that  rule  of  law  is  still  in  force. 

Fourth  Judicial  Department,  Buffalo,  January,  1872.        | 
Before  Mullin,  P.  V.,  Johnson  and  Talcott,  J  J, 
By  the  court,  Mullin,  P.  J. — This  action  was  brought  to 
recover  treble  damages  for  trespassing  on  the  lands  of  the 
Vol.  XLIIL  3 


84    '  NEW  YORK  PRACTICE  REPORTS. 

' 

Tamer  agL  Van  Riper. 

plaintiff,  and  cutting  down  and  carrying  away  timber  pur- 
suant to  title  6,  chap.  5,  3d  part  of  the  Kevised  Statutes  {Sec. 
2,  R.  5.,  2d  ed.y  2G1,  ^  1,  dtc). 

The  plaintiff  recovered  $5.  The  special  term  held  the 
defendant  was  entitled  to  costs,  for  the  reason  that  the  plain- 
tiff recovered  less  than  $50  damages. 

The  defendant's  answer  admitted  that  the  land  on  which 
the  timber  was  cut  belonged  to  the  plaintiff,  but  alleged  that 
it  was  cut  by  the  leave  and  license  of  the  plaintiff. 

It  has  been  repeatedly  held  that  a  plea  of  license  does  not 
raise  a  question  of  title  to  land. 

And  there  is  no  evidence  before  us  by  the  certificate  of 
the  judge  who  tried  the  cause,  that  title  came  in  question  on 
the  trial.  A  certificate  of  the  judge  is  the  only  competent 
evidence  of  that  fact. 

We  must  assume  for  the  purposes  of  the  question  as  to 
who  is  entitled  to  costs,  that  the  question  of  title  was  Lot 
raised  either  in  the  pleading  or  oil  the  trial. 

The  plaintiff  insists  that  he  was  entitled  to  costs,  and  not 
tlie  defendant,  because  the  provisions  of  the  Revised  Statutes 
giving  costs  to  the  plaintiff,  on  a  recovery  by  him  of  any 
amount  of  damages  in  an  action  for  trespass  on  lands,  ar^ 
still  in  force,  not  having  been  repealed  by  the  Code,  either  in 
terms  or  by  implication. 

By  •§  3  of  title  1  of  chap.  10,  of  the  3d  part  of  the  Revised 
Statutes  (2  R.  5.,  2d  ed.y  508,  and  9),  it  is  provided  that  in 
the  following  cases,  if  the  plaintiff  recover  judgment  by  de- 
fault upon  confession  verdict,  demurrer  or  otherwise  in  any 
action  or  proceeding  at  law,  he  shall  recover  the  costs  al- 
lowed for  services  in  the  court  in  which  the  action  shall  be 
brought. 

1,  In  all  the  actions  relating  to  real  estate  enumerated  in 
the  fifth  chapter  of  the  act  and  in  all  proceedings  to  recover 
the  possession  of  land  forcibly  entered  or  forcibly  detained. 

2d.  In  all  actions  in  which  title  to  land  shall  be  put  in 
issue  by  the  pleadings  or  come  in  question  on  the  trial. 
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3d.  Iq  suits  and  proceedings  upon  writs  of  scire  faciaSy 

An  action  for  cutting  down  and  carrying  off  trees  or  tim- 
ber from  the  land  of  another  is  one  of  the  actions  in  which 
by  the  third  section^  above  cited,  costs  of  the  court  in  which 
the  action  is  brought  are  given  to  the  plaintiff  upon  a  recov- 
ery therein,  without  regard  to  the  amount  of  such  recovery. 

It  only  remains  to  inquire  whether  this  provision  of  the 
Revised  Statutes,  giving  costs  in  this  class  of  actions,  has  been 
repealed. 

Section  303  of  the  Code  declares  that  all  statutes,  estab- 
lishing or  regulating  the  costs  or  fees  of  attorneys,  &c.,  in 
civil  actions,  and  all  existing  rules  and  provisions  of  law,  re- 
stricting or  controUing  the  right  of  a  party  to  agree  with  an 
attorney,  &c.,  for  his  compensation,  are  repealed,  and  here- 
after the  measure  of  such  compensation  shall  be  left  to  the 
agreement,  express  or  implied,  of  the  parties.  But  there 
may  be  allowed  to  the  prevailing  party  upon  the  judgjuent 
certain  sums,  by  way  of  indemnity  for  his  expenses  in  the 
action,  which  allowances  are  in  this  act  termed  costs. 

This  section  was  obviously  intended  to  effect  three  ob- 
jects :  IsL  To  abolish  the  fee  bill  prescribed  by  the  Revised 
Statutes. 

2d.  To  set  aside  the  rule  established  in  and  enforced  by 
both  the  Courts  of  ^Law  and  Equity  in  this  State,  that  an 

agreement  between  an  attorney  or  solicitor  and  client,  that 
the  former  should  receive  a  part  of  the  subject  matter  or 
proceeds  of  the  litigation  as  compensation  for  his  services, 
was  illegal  and  void,  and, 

3d.  To  establish  a  new  measure  of  indemnity  to  the  suc- 
cessful party  for  his  expenses  in  the  action. 

The  Revised  Statutes  (2  B.  S.  2d  Ed.^  608,  dc.)  gives  the 
costs  in  an  action  to  the  paity  and  next  to  the  attorney  or 
solicitor.  In  this  respect  the  Revised  Statutes  do  not  differ 
ftom  the  Code. 

But  the  fee  bill  established  by  the  Revised  Statutes  pro- 
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vided  compensation  for  specific  services  rendered  by  officers 
of  the  courts  and  by  attorneys,  solicitora  and  counFu-Uore. 

By  the  fee  bill  established  by  the  Code,  an  allowance  is 
made  to  the  party  for  certain  specified  services,  without  re- 
gard to  the  person  or  officer  by  wliom  the  service  is  rendered. 
But  as  attorneys  and  counsellors  and  clerks  and  judges  must 
render  such  services,  the  result  is  not  materially  clianged. 
The  two  fee  bills  are  in  these  respects  substantially  the 
same. 

It  is  a  very  narrow  construction  of  section  303  of  the  Code 
to  limit  its  operation  to  a  repeal  of  that  part  of  the  former 
fee  bill  which  prescribes  the  costs  or  fees  of  attorneys,  &c., 
and  leaves  the  provisions  of  the  Revised  Statutes  as  to  the 
actions  in  which  costs  may  be  recovered  in  force.  It  neces- 
sarily follows  that  all  the  provsions  of  the  Revised  Statutes 
are  left  by  such  a  construction  in  force,  if  section  303  only 
repeals  the  fee  bill. 

Again,  section  304  of  the  Code  gives  costs  to  the  plaintiff 
as  of  course  upon  a  recovery  in  the  following  cases: 

Ist.  In  an  action  for  the  recovery  of  real  property,  or 
where  a  claim  of  title  to  real  property  arises  on  the  plead- 
ings or  is  certified  to  have  come  in  question  on  the  trial. 

2d,  In  an  action  for  the  recovery  of  the  possession  of  per- 
sonal property. 

3d.  In  actions  in  which  a  court  of  justice  of  the  peace  has 
no  jurisdiction. 

4:th.  In  an  action  for  the  recovery  of  money  only  when  the 
plaintiff  shall  recover  $-50. 

The  firat  two  cases  included  in  this  list  are  embraced 
in  section  3  of  title  I  of  chapter  10  of  the  3d  part  of  the 
Revised  Statutes  above  cited.  And  by  the  first  subdivision  of 
that  section,  costs  in  actions  of  ejectment,  trespass  on  land, 
and  other  actions  and  proceedings  relating  to  real  property, 
are  provided  for.  Thus  it  will  be  seen  that  the  Code  ex- 
pressly provides  for  costs  in  some  of  the  cases  embraced  in 
the  Revised  Statutes,  and  as  the  last  expression  of  the  legis- 
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lative  will  must  prevail,  the  fonner  statutes  on  the  same  sub- 
ject inconsistent  therewith  must  be  deemed  to  be  repealed. 

The  Code  does  not  in  terms  provide  for  costs  in  actions 
of  trespass  on  land,  but  as  it  provides  for  costs  in  actions  of 
ejectment,  and  in  actions  in  which  title  to  real  estate  shall 
come  in  question,  and  is  silent  as  to  actions  of  trespass,  it 
must  be  assumed  that  that  class  of  actions  was  intended  to  be 
embraced  by  some  other  of  its  provisions,  if  there  are  any 
whicii  can  apply  to  it.  The  only  other  provision  of  section 
304,  which  can  be  said  to  embrace  this  class  of  actions,  is  sub- 
division of  said  section  which  gives  costs  to  the  prevailing 
party  in  actions  for  the  recovery  of  money  when  the  plaintiff 
recovers  $50.  No  reason  is  perceived  why  this  section  does 
not  apply  to  actions  of  trespass.  It  is  an  action  for  the  re- 
covery of  money,  and  it  may  be  brought  in  a  justice's  court. 
If  the  party  will  not  bring  it  in  that  court,  and  recorers  less 
than  $50,  he  ought  not  to  recover  costs  if  he  sues  in  the 
Supreme  Court. 

If  this  is  a  correct  exposition  of  the  statutes,  we  are  com- 
pelled to  overrule  the  case  of  Utter  agt.  Gifford  in  the  25 
Uoiv..  289. 

We  cannot  agree  with  the  learned  judge  who  wrote  the 
opinion  in  that  case,  that  the  provision  of  the  Revised  Stat- 
utes, giving  costs  to  the  prevailing  party  on  a  recovery  in 
this  court  of  any  amount,  is  not  repealed  by  the  Code.  To 
hold  those  provisions  unrepealed  would  involve  the  question 
of  costs  in  the  most  inextricable  uncertainty  and  confusion, 
without  being  productive  of  the  slightest  benefit  to  either 
parties  or  attorneys. 

In  Tlie  Earl  of  Craven  agt.  Trice^  37  How.j  15,  the  General 
Term  of  the  Eighth  District  take  the  same  view  of  the  ques- 
tion that  I  have  attempted  to  establish,  and  hold  that  a  plain- 
tiff who  recovers  in  an  action  of  trespass  on  real  estate  less 
than  $50  cannot  recover  costs,  but  must  pay  them. 

The  plaintiff  insists  that  if  he  should  be  held  not  entitled  to 
costs  under  the  Revised  Statutes,  he  is  entitled  to  them  be- 
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cause  the  plaintiff  claimed  in  his  complaint  $1,080  damages, 
a  sum  beyond  the  jurisdiction  ot  a  justice — a  justice's  juris- 
diction being  restricted  to  cases  in  which  the  damages 
do  not  exceed  S200. 

It  is  said  in  Cowarls  Treatise,  2d  ed,j  that  where  a  plain- 
tiff claims  damages  to  an  amount  exceeding  the  jurisdiction 
of  the  justice,  he  has  no  jurisdiction  of  the  cause.  It  was  so 
held  in  Yager  agt.  Hannah,  (6  Hilly  631),  and  that  a 
declaration  claiming  as  damages  a  sum  exceeding  the  juris- 
diction of  a  justice,  was  defective. 

In  Humphrey  agt.  Persons,  (23  Barb.,  313),  it  was  said 
if  not  decided,  that  the  Code  had  changed  the  law  as  laid 
down  in  Tager  agt.  Hannah,  and  that  it  is  now  necessary 
for  a  defendant  to  appear  when  the  summons  claims  dam- 
ages exceeding  the  jurisdiction  as  there  are  cases  in  which 
the  jurisdiction  is  without  limitation  in  certain  cases,  such  as 
in  actions  on  justices'  judgments  and  on  security  bonds. 

All  that  was  intended  by  the  remark  I  apprehend,  wa!», 
that  a  deferldant  c«annot  safely  keep  away  on  the  return  day 
notwithstanding  the  summons  may  claim  damages  beyond  a 
justice's  jurisdiction,  least  the  plaintiff  declare  for  a  cause  of 
action  over  which  the  justices'  jurisdiction  is  unhmited  as  to 
the  amount. 

It  is  singular  legislation  to  say  the  least  of  it,  that  makes 
the  jurisdiction  of  a  court  depend  on  the  amount  a  plaintiff 
may  claim,  and  reward  him  for  making  an  unfounded  claim 
in  certain  cases,  by  giving  him  costs  of  the  court  into  which 
the  defendant  was  forced  by  reason  of  the  unfounded  claim, 
when  the  inferior  court  would  have  had  jurisdiction  if  the 
plaintiff  had  claimed  no  more  than  he  was  entitled  to  re- 
cover. 

A.  owes  B.  $50,  on  a  note  of  hand,  B.  sues  in  the  supreme 
court,  and  claims  $1,000  damages.  A  justice  of  the  peace 
has  jurisdiction  of  such  an  action,  when  the  amount  claimed 
does  not  exceed  $200.  The  plaintiff  sues  in  the  supremo 
court;  And  recovers  $50,  and  demands  costs,  because  he  made 
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a  claim  of  damages  beyond  the  jurisdiction  of  the  justice.  It 
would  seem  that  the  courts  have  heretofore  sanctioned  this 
injustice^  and  we  are  to  inquire  whether  that  rule  of  law  is 
still  in  force. 

Subdivision  3  of  §  304,  cited  {supra)^  gives  costs,  of 
course,  to  a  plaintiff  upon  a  recovery  in  actions  of  which  a 
court  of  justice  of  the  peace  has  no  jurisdiction. 

He  has  jurisdiction  of  an  action  on  a  note  or  other  contract, 
although  the  damages  claimed  may  exceed  $200,  but  because 
of  the  amount  of  the  claim,  he  cannot  try  it.  This  descrip- 
tion of  actions  are  not  those  to  which  subdivision  3,  of  ^ 
304,  is  intended  to  apply. 

The  court  has  jurisdiction  of  such  actions,  but  not  of  the 
particular  cases.  It  is  sometimes  provided  in  village  charters 
that  police  justices  shall  have  the  same  civil  jurisdiction  as  a 
justice  of  the  peace,  but  persons  living  beyond  the  corporate 
limits,  are  excluded  from  his  jurisdiction.  The  jurisdiction 
as  to  the  forms  of  actions  is  complete,  but  when  it  appears, 
that  the  defendant  resides  beyond  the  boundaries  of  the  cor- 
poration, his  authority  to  proceed  at  once  terminates.  It 
could  not  be  said  in  such  a  case,  that  the  action  was  one  of 
which  the  justice  had  no  jurisdiction,  but  rather  that  the 
defendant  was  one  over  whom  he  neither  had  nor  could  ac- 
quire jurisdiction,  without  his  consent. 

When  actions  of  which  a  justice  of  the  peace  has  no  juris- 
diction, are  spoken  of,  those  only  are  referred  to  that  are  ex- 
pressly withdrawn  from  them.  They  are  enumerated  in 
\  54  of  the  Code,  and  do  not  embrace  an  action  of 
trespass  on  lands,  unless  when  title  comes  in  question. 

This  was  the  construction  given  to  the  provisions  of  the 
Code,  to  which  reference  has  been  made  by  the  general  tem^ 
of  the  first  district,  in  Blank  agt  Westcoft,  (7  Abb.j  N.  &,, 
225),  and  by  the  general  tenn  of  the  second  district  in  the 
same  volume,  433). 

The  order  of  the  special  term  must  be  affirmed,  with  $10 
costs. 
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N.  Y.  SUPERIOR  COURT, 

CrKTHiA  J.  Stafford,  administratrix,  &c.,  respondent;  agt 

JfiRKMiAH  Leamy,  appellant. 

Altbongh  the  rale  of  evideuce  Beems  to  be  settled  that  if  testimony  for  a  plaintiff, 
being  uiiimpeached.  is  to  be  bt'lieved,  that  testimony  for  the  defendant,  which  does 
not  conllicL  with  the  plHiut)tt''8  testimony,  and  is  also  uuimpeaclied,  ninst  be 
equally  believed  ;  yet  where  there  appears  in  the  case  anything  which  tends  to 
the  impeachment  of  the  witnesses'  credibility,  snch  as  want  of  intelliirence  or  of 
memory — not  that  it  is  necessttry  to  find  the  testimony  false — the  tinUiug  of  the 
referee,  court  or  iury  will  not  be  disturbed  as  |io  ihe  fact,  any  more  than  a  finding 
in  regard  to  any  other  tact  in  the  ca^e. 

Therefore  heldj  that  if  in  the  testimony  of  the  defendant's  witnesses  in  this  ease, 
there  were  anything  which  tends  to  impeachment  of  their  credibility,  the  referee 
must  be  supported  in  disri^garding  their  testimony. 

The  referee  having  found  substaniially  that  the  allegations  of  the  complaint  were 
sustained  by  the  evidence  of  ihe  plaintiff's  witnesses,  and  that  tlie  allegations  of 
the  answer  were  not  sustained  by  the  defendant's  evidence — Judgment  lor  plain- 
tiff affirmed. 

General  Term,  January ,  1872. 

This  action  was  brought  to  recover  the  value  of  legal  ser- 
vices rendered  by  plaintiflfs  intestate  William  R.  Stafford. 
The  answer  admitted  the  rendering  of  certain  services,  and 
alleged  that  various  payments  were  made  by  defendant,  and 
that  in  December,  1864,  an  account  was  stated  between 
Stafford  and  the  defendant,  and  that  it  was  found  that  the 
defendant  owed  twenty  dollars,  which  he  paid,  and  which 
was  a<5cepted  by  Stafford  in  full  settlement  for  his  services. 

The  action  was  referred  to  Chas.  M.  Marsh,  Esq.  On  the 
trial  the  plaintiff  proved  the  value  of  the  services  and  ad- 
mitted that  the  sum  of  one  hundred  and  ten  dollars  had  been 
paid  on  account  thereof.  • 

The  only  evidence  introduced  to  provfr  the  account  stated, 
set  up  in  the  answer,  was  the  testimony  of  two  sons  of  the 
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defendant,  who  testified  that  they  were  present  at  a  conver- 
sation between  Stafford  and  defendant,  in  which  iStaiford  said 
that  twenty  dollars  was  due  him  for  past  services,  that  the 
defendant  thereupon  paid  it,  and  it  was  accepted  by  Stafford 
in  full  for  all  the  services  he  had  rendered. 

An  exception  was  taken  by  defendant  to  a  refusal  to  strike 
out  the  testimony  of  a  witness  for  plaintiff,  who,  during  his 
examination,  referred  to  entries  in  registers  and  diaries  in  his 
and  Stafford's  handwriting. 

The  referee  reported  in  favor  of  plaintiff,  and  from  the 
judgment  entered  thereon  the  defendant  appealed. 

Ons  T.  Hall,  attorney^  and 

Geobge  H.  Yeaman,  counsel  for  appellants. 

I.  Judgment  should  be  reversed,  because  the  referee  gave 
it  for  full  amount  demanded  in  complaint,  although  defend- 
ant proved,  And  referee  found,  that  defendant  had  paid  more 
than  the  credits  stated  and  admitted  in  the  complaint. 

II.  Because  referee  refused  to  exclude  the  testimony  of 
John  J.  Post,  given  by  reading  from  documents  not  in  the 
handwriting  of  witnesp,  and  from  entries  not  originally  made 
by  him.  An  objection  not  discovered,  except  on  cross-exam- 
ination, and  therefore  made  as  soon  as  it  could  be.  {Cowan^s 
Treatisey  §  1,491,  awrf  cases  there  cited.) 

III.  Because  there  was  full  proof  of  an  account  stated,  as 
pleaded  in  the  answer,  and  of  payment  of  the  amount  so 
found  due. 

Any  admission  or  acknowledgment  of  the  sum  or  balance 
due,  made  by  either  party,  and  acquiesced  in  by  the  other, 
is  an  account  stated.  (Bouv.  Laic  Dict,^  Account ;  2  Green-' 
leafs  Ev.j  9th  ed.^  127;  Addison  on  ContraetSj  69,  2e? 
Am.  Ed.y  2  Mod.  44;  Towman  agt.  Hunt,  1  T.  R.,  42  ; 
Knox  agt.  Whahy^  1  E^p.^  159  /  Dawson  agt.  Remnant^  6 
Esp.y  24.) 

There  is  no  case  holding  that  it  must  be  in  writing ;  and 
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thdt  it  may  be  verbal  see  Saunder^s  Plead,  and  Ev.^  Vol. 
/.,  46.) 

The  case  of  Hendrickson  agt.  Beers  (6  Bostc^  639)  is 
only  as  to  the  effect  of  a  "  receipt  in  full,"  for  a  less  sum 
tlian  due,  and  was  a  case  of  money  lost  at  play ;  morality 
and  public  policy,  inclining  the  courts  to  the  plaintiff. 

The  case  of  Geary  agt.  Page^  (9  Bosw.j  290,)  is  only  the 
case  of  a  promise  to  discharge,  on  something  further  to  be 
done,  and  has  no  relation  to  this  question. 

IV.  The  defendant's  proofs  of  payment,  above  referred 
to,  are  wholly  uncontradicted.  Witness,  Post,  could  only 
say  that  he  did  not  know  of  its  being  paid,  and  did  not  see 
the  Leamys  in  the  office  at  that  interview.  This  is  a  fair 
summary  of  the  negative  testimony  of  one  witness,  offered 
against  the  positive  testimony  of  two. 

The  payment  is  corroborated  by  the  great  lapse  of  time 
between  the  last  business  and  interviews  proved,  and  the 
death  of  Stafford,  more  than  two  years,  in  which  no  suit  was 
brought  or  demand  made. 

It  is  proved  by  the  statement  of  defendant,  elicited  by  the 
plaintiff  on  cross-examination,  by  asking  witness,  Joseph 
Leamy,  what  his  father  said  when  he  was  sued.  When  the 
summons  came  ^^  he  said  he  didn't  know  what  it  came  for ; 
he  didn't  owe  anything."  Having  asked  for  the  statement, 
which  defendant  could  not  have  done,  plaintiff  must  accept 
it,  and  is  bound  by  it. 

There  is  no  attempt  at  direct  impeachment  of  the  two  wit- 
nesses, Patrick  and  Joseph  Leamy,  by  whom  payment  is 
proved,  but  there  is  an  attempt  to  contradict  them  on  a 
minor  and  immaterial  point,  as  to  the  location  of  Stafford's 
office  in  1865  ;  done  with  the  view  to  discredit  their  other 
statements. 

Upon  this  point  Mr.  Post's  memory  is  proved  to  be  at 
fault  by  the  three  Leamys  and  by  Mr.  Brannigan. 

The  testimony  of  the  last  witness  is  conclusive,  and  the 
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veracity  and  the  memory  of  Joseph  and  Patrick  Leamy  are 
fully  sustained. 

Finally,  the  referee  himself  has  given  credit  to  these  wit- 
nesses, by  finding  that  the  defendant  had  paid  in  all  one  hun- 
dred and  thirty  dollars,  instead  of  one  hundred  and  ten  dollars, 
as  admitted  in  the  complaint.  This  is  by  adding  the  twenty 
dollars  to  the  one  hundred  and  ten  dollars.  Now  these  wij;- 
nesses  have  never  spoken  of  that  twenty  dollars,  except  as  a 
final  settlement  and  full  payment^  after  a  discussion  of  the 
accounts  between  the  parties. 

Why  we  should  be  asked  to  accept  their  testimony  as  to 
pajTiient  of  that  sum,  and  reject  it  as  to  the  facts,  circum- 
stances and  agreement  accompanying  the  payment,  is  not 
perceived. 

Alfred  Roe  and  John  J.  Macklik^  counsel  for  res* 
pondent. 

This  action  was  brought  to  recover  the  value  of  legal  serv- 
ices, rendered  by  William  R.  Stafford  to  defendant. 

It  was  proved  that  services  were  rendered  the  defendant 
from  the  year  1861,  to  the  spring  of  1S65,  and  that  the  serv- 
ices were  worth  more  than  the  plaintiff  claimed. 

No  testimony  was  ofiered  by  defendant  as  to  any  payment, 
except  a  payment  of  $15  in  January,   1865,  and  $20  in. 
February,  1S65. 

It  was  claimed  that  this  payment  of  $20  was  made  and  re- 
ceived by  plaintiff's  intestate  in  full  for  all  services  rendered 
up  to  that  time.  The  only  testimony  to  prove  this  was,  that 
of  the  defendant's  sons. 

They  testified,  that  at  the  time  this  money  was  paid,  a  suit 
of  Wianda  against  defendant  was  mentioned.  It  was  proved 
that  services  were  rendered  in  this  suit  about  the  time  this 
alleged  interview  took  place,  and  that  the  value  of  such  serv- 
ices was  $20. 
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The  referee  reported  in  favor  of  plaintiff,  and  judgment 
was  entered  thereon,  from  wliich  defendant  appeals. 

I.  There  was  evidence  to  show  that  the  settlement  and 
account  stated,  set  up  in  the  answer,  were  never  made. 

The  only  evidence  tending  to  prove  it  was  that  of  the  de- 
fendant's sons. 

They  were  contradicted  on  this  point  by  Post,  a  disinter- 
ested witness. 

The  court  will  see,  on  examining  the  testimony  of  the 

defendant's  witnesses,  tljat  they  both  testified  to  the  same 

words  being  used  at  this  interview,  and  contradicted  each 

other  as  to  what  took  place  before  and  after  this  intenaew, 

and  the  testimony  of  each  is  inconsistent  with  other  parts  of 

their  testimony. 

They  say  that  the  Wianda  suit  was  mentioned,  and  it  was 

proved  that  the  services  in  this  suit  were  worth  the  exact 

sum  paid. 

They  are  directly  contradicted  by  Post,  who  testifies  to  a 
conversation  occurring  subsequently  to  the  time  mentioned 
by  the  other  witnesses,  in  which  defendant  asked  Stafford 
how  much  he  owed  him,  and  Stafford  said  $1,000. 

Post  wtis  not  contradicted.  The  evidence  as  to  the  loca- 
tion of  the  rooms  and  the  situation  of  the  offices  was  im- 
material. 

II.  Where  there  is  any  evidence  to  sustain  the  findings  of 
a  referee  the  judgment  will  not  be  reversed. 

It  is  only  where  the  finding  is  clearly  against  the  weight 
of  evidence  that  a  judgment  will  be  reversed  {Thompson  agt. 
Mack,  22  How.,  435  ;  Hoyt  agt.  Hoyt,  8  Bosw,y  511 ;  Morris 
agt.  Second  Ave,  RR.  Co,^  8  Bosw.,  679). 

It  is  not  enough  that  the  appellate  court  might  have  come 
to  a  different  conclusion  upon  the  evidence. 

The  case  of  the  appellant  must  be  clear,  and  substantially 
without  contradiction  {Morris  agt.  Second  Ave,  BR.  Co.^ 
supra  ;  Folhamus  agt.  Moses,  7  Robt.  289). 

in.  It  must  be  presumed  that  the  reteree  has  found  all* 
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the  material  questions  of  fact  against   the  defendant,   and 

against  the  defense  set  up  in  the  answer  {Lefflcr  agt.  Fieldy 

5'>)  Barb.,  S.   C,  40). 

It  does   not  appear  that   he  placed  his  decision  on  the 

gi'ound  that  he  believed  the  testimony  of  defendant's  wit- 
nesses, and  that  he  considered  as  matter  of  law,  that  it  was 
insiifficient  to  constitute  an  account  stated. 

No  request  to  so  find  was  made.  It  cannot  be  inferred 
from  the  fact  that  $130  was  paid. 

It  does  not  appear  how  that  amount  was  arrived  at. 

Even  if  it  be  conceded,  that  the  referee  has  found  the  pay- 
ment of  the  S20,  he  was  at  liberty  to  believe  the  testimony 
of  the  witness  on  this  point,  and  reject  the  evidence  as  to 
die  settlement  {Bradley  agt.  Ricardo,  8  Bing.y  57  ;  Beaun 
champ  agt.  Cash^  Dotcl  <&  Myly  N.  P,  Cas.^  3  ;  Wilkms  agt. 
Hark,  44  K  Y.  18:3). 

To  negative  any  such  inference,  he  found  that  no  account 
Btated  was  liad,  which  should  be  construed  as  a  direct  finding 
'^hat  no  settlement  was  ever  had. 

It  was  a  question  of  fact,  whether  the  account  was  stated 
or  not  {Lochvood  agt.  Thome,  18  N,  Y.,  2S5,  2SS). 

IV.  If  the  question  whether  the  evidence  of  delendant,  if 
uncontradicted,  was  sufficient  to  sustain  the  plea  of  account 
stated  set  up  in  the  answer,  should  be  considered  by  th6 
court,  it  is  submitted  that  the  evidence  was  insufficient  to 
establish  such  defense. 

1.  To  constitute  an  account  stated,  the  account  must  be 
reduced  to  writing,  and  examined  by  the  parties,  and  the 
balance  found  due  agreed  upon  {Stoics  Uq,  J.,  §  626  j 
Sionfs  Eq.  PL,  ^  79S). 

Or  the  account  must  be  rendered  and  the  balance  assented 
to,  either  expressly  or  by  implication  {LocJcwood  agt.  Thome, 
11  N.  Y.,  170;  S.  a,  18  N.  Y.,  2S5;  Phelps  agt.  Beldetty  2 
Edw.,  Ch.  1). 

"  Account  is  a  detailed  statement  of  items," 
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"  Stated,"  aa  agreed  balance  of  accounts  {Bouvier  Law 
Diet) 

The  making  a  stated  account  was  so  deliberate  an  act, 
that  formerly-  the  court  would  not  allow  it  to  be  opened,  and 
it  is  only  in  cases  where  error,  fraud  or  mistake  were  clearly 
shown,  that  either  party  was  allowed  to  question  it  {She 
agt.  Bloom,  20  Johns.,  669). 

No  such  rule  is  applicable  to  cases  where  the  only  evidence 
is  an  oral  admission  that  a  certain  sum  is  owing,  and  its  pay- 
ment. 

It  is  entitled  to  no  greater  consideration  than  the  admission 
of  any  other  fact. 

It  will  be  found,  on  examining  the  cases  holding,  that  an 
oral  admission  of  indebtedness  is  sufficient  to  establish  this 
defense,  that  the  courts  deviated  from  the  former  meaning  of 
an  account  stated,  to  prevent  a  failure  of  justice,  by  reason 
of  the  facts  proved  not  conforming  strictly  to  the  special 
counts  {Porter  agt.  Cooper,  4  Tryw.,  459 ;  and  see  Prowling 
agt.  Hammond,  8  Taunt,  688 ;  Slatterlee  agt.  Pooley,  6  M. 
&  W.,  664 ;  Singleton  agt.  Barrett,  2  Compton  c&  Jervis, 
368). 

In  Elmes  agt.  Mills^  (1  Ily  Blach,  64),  this  rule  is  stated 
to  have  been  founded  upon  Buller  N.  P.,  129,  and  the 
only  authority  referred  to  by  Buller  is.  May  agt.  King,  (12 
Mod.,  639  ;  and  see  also  Bump  agt.  Phenix,  6  Hilt,  308). 

In  this  case  the  account  was  reduced  to  writing,  balance 
found  due  and  paid,  and  a  plea  of  account  stated  was  held 
bad  on  demurrer,  the  court  holding  that  it  should  have  been 
pleaded  as  a  payment,  and  see  Rolls  agt.  Barnes,  ( 1  TK 
Black,  65) 

It  will  be  found  that  in  all  of  the  cases  in  this  country  in 
which  the  question  has  arisen,  accounts  were  reduced  to 
writing,  and  their  correctness  admitted  either  expressly  or  by 
implication. 

2.  It  is,  therefore,  submitted  that  this  defense  ought  to 
have  been  pleaded  as  a  payment. 
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(a.)  It  did  not  constitute  a  payment. 

It  is  a  settled  and  established  rule,  that  the  payment  of  a 
less  sum  is  not  a  satisfaction  of  a  greater  (2  Parsons  on  Con.y 
618 ;  Hefidrickson  agt.  Beers,  6  Bosw.j  641). 

In  action  on  quantum  meruit,  if  it  might  have  been  brought 
to  recover  a  specific  sum,  the  rule  applies  ( Wilkinson  agt. 
Syers,  1  A.  dk  K,  106). 

V.  The  motion  was  properly  denied  {Marcley  agt.  Shults, 
29  N.  Y.y  346). 

Ko  objection  was  made  at  the  time  the  witness  referred  to 
the  books. 

It  was  too  late  to  object  when  the  evidence  was  in. 

Besides,  the  evidence,  of  Post  showed  that  the  value  of  the 
services  stated  by  him,  without  reference  to  any  memoranda, 
was  more  than  the  plaintiff  claimed. 

VI.  The  motion  to  close  the  case  was  properly  denied. 
The  defendant  put  in  issue  the  rendering  the  services  and 

their  value,  and  the  plaintiff  clearly  had  the  affirmative  {Fry 
agt.  Bennett,  28  N.  T.,  324). 

VII.  The  judgment  should  be  affirmed. 

By  the  Court,  Sedgwick,  J. — The  complaint  alleged  that 
the  intestate,  at  the  request  of  defendant,  rendered  services 
as  attorney  and  counsel  to  him  of  the  value  of  8S86  65,  from 
July  1st,  1861,  to  16th  April,  1S67,  and  that  the  defend- 
ant  had  paid  on  account  of  such  services  the  sum  of  $110, 
leaving  due  $776  65. 

The  answer  put  in  issue  the  value  of  the  sen'ices  set  up, 
that  from  the  1st  July,  1861,  to  29th  November,  1864,  the 
defendant  paid  to  the  intestate  ^^  divera  sums  of  money,  as 
the  same  were  demanded  by  said  William  Stafford,  amount- 
ing in  all  to  the  entire  amount  of  the  indebtedness  of  the  de- 
fendant to  him,  which  was,  as  defendant  believes,  nearer  than 
the  sum  of  six  hundred  dollars." 

The  answer  further  alleges  that  about  the  29th  of  Novem- 
bef;  1864,  an  account  was  stated  between  the  intestate  and 
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the  defendant,  and  that  on  such  statement  twenty  dollars 
was  fomid  due  to  the  intestate,  which  the  defendant  paid  to 
him,  and  was  received  by  him  in  full  settlement  of  all  his 
claims  and  demands  whatsoever  against  the  defendant. 

It  is  not  necessary  to  determine  what  were  the  issues 
made  by  this  answer,  for  the  reason  that  the  referee,  relying 
on  the  testimony  for  the  plaintiff,  found  substantially  that 
the  allegations  of  the  complaint  were  sustained  by  the  evi- 
dence, and  that  the  allegations  of  the  answer  were  not  sus- 
tainen  by  the  evidence. 

The  plaintiff  proves  the  services  and  their  value  to  an 
amount  greater  than  that  stated  in  the  complaint.  The  de- 
fendant sought  to  prove  by  two  witnesses,  sons  of  the  de- 

*  

fendant,  tliat  in  January,  1805,  or  1S6G,  or  1867,  or  the 
middle  of  February,  1865  (all  these  dates  being  testified  to 
this  point  by  these  witnesses),  the  intestate  had  said  to  the 
defendant  that  only  twenty  dollars  were  due  for  all  services 
for  law,  and  that  this  had  been  paid. 

The  plaintifl's  witnesses  may  have  been  correct  in  all  their 
testimony,  and  it  was  not  inconsistent  with  the  testimony 
for  the  defendant  that  at  a  certain  time  the  intestate  ad- 
mitted that  a  payment  of  twenty  dollars  would  be  in  full  of 
all  that  was  done  for  legal  services.  If,  from  all  the  facts  in 
the  case,  it  might  be  inferred  that  this  was  after  the  per- 
formance of  £dl  the  services  set  out  in  the  complaint,  that  a 
further  inference  would  be  that  the  intestate  had  been  paid 
for  all  services  except  to  the  amount  of  twenty  dollars.  The 
position  of  the  defendant  is,  that  the  defense  did  not  con- 
flict with  the  facts  Stated  by  the  plaintifTs  witnesses,  and  on 
being  uncontradicted,  should  have  been  found  by  the  referee 
to  be  true. 

And  it  seems  clear  that  if  testimony  for  a  plaintiff,  bein^ 
unimpeached,  is  to  be  believed,  that  testimony  for  the  de- 
fendant, which  does  not  conflict  with  the  plaintifTs  testi- 
mony, and  is  also  unimpeached,  must  be  equally  beheved. 
This  is  stated  in  Lomer  agt.  MecJcer,  (25  N.  Y.  jR.,  363.) 
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**  The  witness,"  wlio  testified  for  the  defense,  was  not  im- 
peached or  contradicted.  Plis  testimony  is  positive  and  direct, 
and  not  incredible  upon  its  face.  It  was  the  duty  of  the 
court  and  juiV  to  give  credit  to  his  testimony.  The  posi- 
tive testimony  of  an  unimpeached,  uncontradicted  witness 
cannot  be  disregarded  by  court  or  jury  arbitrarily  or  capri- 
ciously.    {Seibert  agt.  Erk  R.  JR.  Co.,  49  Barb.^  687.) 

This  does  not  take  from  tlie  jury,  or  judge  acting  as  a 
jury,  the  province  of  determining  in  all  cases  if  witnesses  are 
credible,  but  it  implies  that  witnesses  presumptively  testify 
correctly,  and  unless  something  appears  in  the  case  as  a  basis 
of  a  judgment  to  the  contrary,  it  is  thednty  of  the  tribunal 
to  find  that  the  witness  is  credible. 

If  there  appears  in  the  case  anything  which  tends  to  the 
impeachment  of  the  witness's  credibility,  the  finding  of  the 
jury  or  referee  will  not  be  disturbed  as  to  the  fact,  any  more 
than  a  finding  in  regard  to  any  other  fact  in  the  case.  For 
instance,  in  Lomer  agt.  Meeker^  the  opinion  of  the  court 
states  that  the  witness  was  not  contradicted,  and  that  the 
story  he  told  was  not  incredible  upon  its  face,  and  that  the 
evidence  was  clear.  In  Conrad  agt.  Williamfiy  (6  Hilly 
447,)  Judge  Bbonsox,  as  to  the  part  of  that  case  which  rested 
on  the  testimony  of  one  uncontradicted  witness,  says  the 
credibility  of  that  witness  was  a  question  for  the  jury,  mean- 
ing that,  although  the  jury  discredit  her,  if  they  had  discred- 
ited her,  the  finding  would  have  been  sustained.  There  is 
no  reason  to  say  that  impeachment  or  contradiction  must 
come  from  witnesses  opposed  to  the  witness  whose  credibil- 
ity is  in  question.  An  important  office  of  cross-examination 
is  to  show  that  the  witness  contradicts  or  impeaches  himself, 
or  that  he  gives  testimony  not  credible  upon  its  face.  {Lo- 
mer agt  MeekeTj  supra.)  Therefore,  if  in  the  testimony  of 
the  defendant's  witnesses  in  this  case,  there  was  anything 
which  tends  to  impeachment  of  their  credibility,  the  referee 
must  be  supported  in  disregarding  their  testimony. 

And  there  veere  circumstances    upon  which  the   referee 
Yoi..  XLin.  4 
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had  to  pass  in  that  regard.  The  witnesses  were  sons  of  the 
defendant,  testifying  to  an  interview  with  a  deceased  man. 
One  of  these  sons  gave  in  his  first  examination  two  different 
years  in  which  the  interview  took  place,  and  said  no  one 
was  present  with  the  deceased  but  the  witness  and  his  fatlyr, 
the  defendant ;  on  being  recalled  by  the  defendant,  he  named 
another  year  as  the  right  one,  and  said  his  brother  and  an- 
other young  man  were  present  besides  his  father  and  himself, 
and  said  that  since  his  last  examination  he  had  looked  over 
difierent  memoranda,  not  in  writing,  but  memoranda  in  his 
mind.  The  brother  testified  that  the  two  brothers,  another 
young  man,  and  defendant — there  being  no  reason  given  for 
such  a  crowd  of  spectators — went  to  the  interview ;  and  as 
to  what  was  said  in  the  interview,  both  these  witnesses  give 
vague  and  conflicting  statements.  These  and  other  matters 
of  detail  that  appear  in  the  case  were  facts  upon  which  the 
referee  properly  reflected  in  determining  whether  these  wit- 
nesses were  to  be  relied  on,  and  his  conclusion  upon  them 
should  not  be  disturbed.  It  was  not  necessary  to  conclude 
that  these  witnesses  have  testified  falsely.  A  want  of  in- 
telligence or  of  memory  on  their  part  that  incapacitated  them 
from  representating  a  past  event  so  that  reliance  could  be 
placed  upon  them  would  lead  to  the  same  result. 

Moreover,  it  does  not  appear  in  the  printed  case  that  the 
settlement  said  to  be  made  was  after  the  performance  of  the 
services  in  controversy,  as  testified  to  by  plaintiff. 

The  complaint  stated  that  the  defendant  had  paid  on  sto- 
count  of  semces  $110,  and  the  plaintiff  gave  no  testimony 
as  to  the  payment  of  more.  The  defendant  proved  no  pay- 
ment, excepting  of  the  twenty  dollars,  when  it  was  said  by 
these  two  witnesses  there  had  been  a  settlement  in  full. 
The  referee,  however,  found  that  the  defendant  had  paid  on 
account  $130,  and  the  appellant's  counsel  urges  that  nothing 
in  the  case  accounts  for  the  referee  adding  $20  to  the  pay- 
ment admitted  by  complaint,  except  the  testimony  given  by 
the  two  witnesses ;  he  must  have  credited  them  as  to  the  fact 
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of  paying  the  $20,  and  he  should,  therefore,  have  believed  all 
the  testimony,  as  he  believed  that  part  of  it.  This  is  not  a  cor- 
rect conclusion.  He  had  the  right  to  believe  part  and  reject 
part  He  may  have  thought  they  could  be  relied  upon  as  to 
the  bare  fact  of  the  payment  of  $20,  when  they  could  not  be 
relied  on  to  give  a  satisfactory  account  of  a  convertotion 
which  lasted  from  one  half  of  an  hour  to  an  hour,  but  which 
they  condensed  to  one  or  two  short  sentences. 

Plaintifi's  witnesses  gave  testimony  after  looking  at  certain 
books,  some  of  which  were  and  some  of  which  were  not  in 
his  handwriting,  and  which  he  testified  "  refreshed  his  mem^ 
ory."  Defendant's  counsel  moved  to  strike  out  the  testi- 
mony. 

The  referee  was  correct  in  denying  the  motion. 

The  testimony  thus  given  was  from  witness's  memory, 
and  like  other  legal  testimony  in  that  respect. 

Judgment  should  be  affirmed  with  costs. 
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SUPREME  COURT. 

The    People   ex  rehy  James  F.   Johnson^   et   ahy  agt 

RussEL  Mabtin. 

/Ltter  the  term  of  offlce  of  a  taperviBor  has  expired,  and  another  person  baa  me- 
eeeded  to  the  office,  a  writ  of  mandamus  will  nut  lie  to  compel  the  former  to  meet 
and  aceoiiuc  with  the  ioatices  and  town  clerk  of  the  town,  auder  the  proTlsionii  of 
the  ReTMed  Btuintee  (I  B.  S.^  349,  $  4>. 

The  remedy  of  tlie  town  is  by  action  upon  the  snperrivor's  bond— or  by  action  in 
the  supreme  eoart  in  ihe  name  of  the  lowii,  under  chap.  51Si,  laws  of  1866,  to  com- 
pel them  to  account,  and  for  the  recovery  of  auj  money  or  property  of  the 
lown  which  he  has  not  duly  accoouted  for. 

MojidamuSf  does  not  lie  when  other  legal  remedies  afford  adequate  redress. 

CcUtarauyus  Special  Termy  FebrtMryy  1872. 

Demurrer  by  plaiQtifis  to  defendant's  return  to  alternative 
mandamus. 

The  defendant  was  elected  supervisor  of  the  town  of 
Olean^  Cattaraugus  county^  in  February,  1809^  for  one 
year,  qualified  and  acted  as  such  until  the  annual  town 
meeting  in  February,  1870.  During  his  term  he  received 
money  and  property  belonging  to  the  town,  but  has  failed 
to  account  for  the  same  or  to  disburse  such  moneys,  and  the 
same  or  a  portion  thereof  remain  in  his  hands.  He  neglected 
and  refused  to  account  with  the  justices  of  the  peace  and 
the  town  clerk,  on  the  Tuesday  next  preceding  the  an- 
nual town  meeting  in  1870,  as  required  by  the  statute.  An 
alternative  writ  of  mandam^is  reciting  such  opinion  was  ob- 
tained by  the  justices  and  town  clerk,  in  May,  1871,  requir- 
ing the  defendant  to  meet  and  account  with  them  on  the 
20th  day  of  May,  in  that  year,  or  to  show  cause,  &c. 

To  this  writ  the  defendant  has  made  return,  not  denying 
any  allegation  of  the  writ,  but  admitting  his  election  as 
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thereia  stated.  He  alleges,  that  in  February,  1^70,  another 
person  was  elected,  qualified  and  acted  as  supervisor  of  his 
town,  and  that  he  defendant  gave  the  official  bond  with  ap- 
proved sureties  as  required  by  statute — and  that  since  the 
expiration  of  his  term  he  has  not  been  elected,  nor  acted  as 
supervisor.  The  return  further  states,  that  in  February,. 
1870,  the  board  of  town  auditoi^  consisted  of  two  or  more 
justices  of  the  peace,  and  one  Stowell,  town  clerk — that  m 
February,  1870,  Stowell  was  succeeded  by  one  Johnson  as 
town  clerk,  who  again  was  succeeded  in  February,  1871,  by 
one  Smith,  whereupon  defendant  submits  that  the  writ  andl 
proGieedings  should  be  dismissed. 

To  this  return  plaintiffs  demur  on  the  ground  that  it  con- 
stitutes no  defense. 

The  supervisor's  duties  declared  bj^ statute  are  as  follows:: 

He  shall  keep  a  just  and  true  account  of  the  receipt  and 
expenditure  of  all  moneys  which  shall  come  into  his  hands. 
by  virtue  of  his  office,  in  a  book  provided  for  that  purpose,, 
at  the  expense  of  the  town,  and  to  be  delivered  to  his  suc- 
cessor in  office  ( I  Rev.  Stat  349,  <^  3). 

On  the  Tuesday  preceding  the  annual  town  meeting  he 
shall  account  with  the  justices  of  the  peace  and  town  clerk  of 
the  town,  for  the  disbursement  of  all  moneys  received  by  him 
{Id.  §  4). 

At  every  such  accounting  the  justices  and  town  clerk  shall 
enter  a  certificate  in  the  supervisor's  book  of  accounts  show- 
ing the  state  of  his  accounts  at  the  date  of  the  certificate 
{Id.  §  5). 

The  justices  of  the  town  or  a  majority  of  them  and  the 
town  clerk,  shall  on  the  Tuesday  preceding  the  annual  town 
meeting,  in  each  year,  examine  and  audit  the  accounts  of  the 
8uper\'isor  for  moneys  received  and  disbursed  by  him.  The 
accounts,  so  audited,  shall  be  filed  in  the  office  of  the  town 
ckrk,  as  above  provided  {Id.,  355,  §  49). 

The  amendment  of  1866,  to  the  above  section  6,  is  given 
in  the  opinion. 
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J.  B.  Finch,  for  plaintiffs. 
D.  H.  BoLLESy  for  defendant. 

Lamont,  J, — The  plaintiff's  counsel  relies  upon  the  act  of 
1866,  {chap.  534),  as  furnishing  authority  for  this  proceeding 
by  mandamuSj  to  compel  the  defendant  to  meet  and  account 
with  the  justices  of  the  peace  and  town  clerk  of  Olean,  for 
the  disbursement  of  moneys  received  by  him  as  supervisor. 
This  is  the  specific  duty  which  the  alternative  writ  commands 
the  defendant  to  do,  or  to  show  cause  to  the  contrary. 

It  was  the  duty  of  the  defendant  to  have  had  an  ac- 
counting with  these'  officers  on  the  Tuesday  preceding  the 
annual  town  meeting  held  in  February,  1870.  Such  is  the 
command  of  the  statute,  for  a  wilful  neglect  to  perform 
which,  the  defendant  would  be  liable  to  indictment  for  a 
misdemeanor  (2  Rev.  Stat.  696,  §  38). 

Such  accounting  consists,  not  in  paying  over  any  money 
or  delivering  any  property,  to  the  auditing  board,  or  to  other 
officers,  for  the  supervisor's  term  at  that  time  is  not  ended  ; 
but  he  is  to  show  the  condition  of  the  town  funds  and  prop- 
erty in  his  hands,  the  disbursement  of  moneys  received,  and 
the  state  of  his  official  accounts. 

The  board  of  audit  place  in  the  supervisor's  book  a  cert- 
ificate showing  the  state  of  the  accounts  at  that  time.  The 
audited  accounts  are  to  be  filed  with  the  town  clerk,  for  the 
inspection  of  any  of  the  inhabitants  of  the  town,  and  to  be 
read  at  tiie  town  meeting,  if  required  on  that  occasion  (1  £. 
S.y  356,  §  48,  49). 

No  doubt,  that  duty  of  the  supervisor  may  be  enforced  by 
mandamuSy  while  he'  stiJl  continues  in  office,  unless  some 
other  adequate  remedy  has  been  provided  by  the  law  for 
such  delinquency.  The  writ  of  mandamus  was  originally 
devised,  and  is  still  resorted  to,  to  supply  a  remedy  in  cases 
of  this  sort — where  the  law  proves  otherwise  defective,* and 
inefficient,  and  this  is  especially  the  case  where  public 
officers  neglect  to  perform  a  clearly  defined  public  duty. 
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It  is  also  a  general,  if  not  universal  rule,  that  the  writ  of 
mandamus  does  not  lie  where  other  adequate  legal  remedies 
exist  (People  agt  Supervisors  of  ChenangOj  11  N.  Y.,  573). 

The  office  of  the  defendant  as  supervisor  expired  in  Feb- 
ruary, 1870.  This  writ  was  not  issued  until  May,  1871. 
The  defendant  bas  now  (March,  1872)  been  out  of  office 
above  two  years. 

The  peremptory  writ,  when  allowed,  must  follow  the 
command  of  the  alternative  one — and  in  the  present  case, 
that  command  is  that  the  defendant  meet  the  justices  and 
town  clerk,  and  account  with  them  on  the  20th  day  of  May, 
1871,  a  time  already  past.  Of  course,  this  is  impossible. 
The  court,  however,  might,  and  would  if  necessary,  allow 
an  amendment  in  this  respect,  in  both  writs  (Code  §  471). 

The  justices  and  town  clerk  form  a  special  board  of  audit, 
to  examine  the  supervisoi'^s  accounts,  and  the  statute  has 
fixed  the  day  of  their  meeting  for  this  purpose,  on  Tuesday 
next  preceding  the  annual  town  meeting  (1  B.  S.,  349,  ^  4). 

In  the  People  agt  Auditors  of  Westfordj  (53  Barb.,  556), 
the  court  was  of  opinion,  that  the  board  of  town  auditors 
could  not  lawfully  meet  and  perform  the  duties  of  such  board 
on  any  other  than  the  statute  day.  Not  being  authorized 
like  boards  of  supervisors  to  hold  special  meetings. 

If,  then,  a  mandamus  could  be  awarded  in  this  case,  the 
accounting  by  the  defendant,  could  not  be  had  before  this 
board,  until  February,  1873,  and  then  the  defendant  by 
virtue  of  his  writs  could  be  required  only  to  show  how  his 
accounts  as  supervisor  stood  in  February,  1870,  without 
paying  over  a  penny  to  anybody.  This,  under  the  circum- 
stances, would  seem  to  be  but  a  very  defective  remedy. 

Now,  the  act  of  ]866,  supplies  to  the  town  of  Olean, 
a  complete  and  effijctual  remedy,  embracing  not  only  all 
that  could  be  obtained  by  mandamus,  but  a  recovery  of 
any  money  or  property  of  the  town  which  the  defaulting 
supervisor  has  not  duly  accounted  for  (Laws  of  1866,  chapj 
§34). 
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Tlie  act  gives  to  the  town  in  its  corporate  name^  the 
character  of  plaintiff,  in  an  action  in  the  supreme  court, 
to  be  instituted  and  conducted  by  the  same  officers  who 
can  force  the  board  to  audit  the  supervisor's  accounts. 
In  such  action,  these  officers  in  the  name  of  the  town,  may 
compel  the  defendant  to  render  the  very  account  in  ques- 
tion, and,  moreover,  may,  at  the  same  time  obtain  judg- 
ment for  the  money  and  property  coming  to  the  super- 
visor's hands,  for  which  he  has  failed  to  account. 

Whatever,  therefore,  might  have  been  the  propriety  of 
a  mandamus  in  this  case,  independently  of  the  act  of  1866, 
certxiin  it  is,  that  by  this  statute,  a  completer  and  better 
remedy  has  been  given  to  the  town,  than  could  be  reached 
by  a  mandamus — and  if  so,  then  clearly  the  resort  to  a  man- 
da7mis  should  be  denied. 

It  is  claimed,  hov^'ever,  by  the  plaintiff's  counsel,  that  the 
writ  of  mandamus  is  one  of  the  remedies  given  by  the 
statute  of  1866.  It  is  not  given  by  name,  and,  I  think,  it  is 
excluded  by  the  very  terms  of  the  statute — the  act  reads  as 
follows:  *'If  any  supervisor  shall  neglect  to  account  or 
shall  Tender  a  false  account,  or  shall  convert  to  his  own  use 
any  money  or  securities  which  may  come  to  his  hands  by 
virtue  of  his  office,  proceedings  may  be  commenced  against 
him,  in  the  name  of  the  town  of  which  he  is  supervisor, 
in  the  supreme  court,  by  action  or  otherwise,  by  the  justices 
of  the  peace  and  town  clerk  of  said  town,  to  compel  him 
to  render  such  account  or  to  recover  any  money  or  property 
of  the  town  which  he  has  not  duly  accounted  for." 

It  is  clear,  that  under  this  statute,  whatever  action  or 
proceeding  is  instituted  must  be  in  the  name  of  the  town. 
This  language  cannot  embrace  the  writ  of  mandamus  which 
must,  in  all  cases  run  in  the  name  of  the  people. 

Mandamus  is  a  writ  issuing  in  the  name  of  the  sovereign. 
{Bouvier^s  Law  D/c,  word  Mandamus,)  It  is  a  command 
issuing  in  the  kinff^s  name,  <tc.     (3  BlncTc,  110.) 

In  a  recent  case  in  the  Court  of  Appeals  it  is  said :  Inas- 
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much  as  the  people  themselves  are  the  plaintifis  in  a  pro- 
ceeding by  mandamus,  it  is  not  of  vital  importance  who  the 
relator  should  be  so  long  as  he  does  not  officiously  interfere 
in  a  matter  with  which  he  has  no  concern.  The  office  which 
a  relator  peforms  is  usually  the  initiating  a  proceeding  in  the 
na)ne  of  tlie  people  and  for  the  general  benefit,  &c.,  &c. 
(Peopk  agt.  Halsey,  37  N.  F.,  348.) 

I  conclude,  therefore,  that  a  mandamus,  if  otherwise  appro- 
priate, is  not  authorized  by  the  law  in  question.  But  if  the 
language  of  this  act  has  been  comprehensive  enough  to  in- 
clude such  a  proceeding,  it  would  still  be  denied  in  the  pres- 
ent instance,  because  of  the  better  and  fuller  remedy  given 
by  other  legal  proceedings,  according  to  the  established  rule 
that  the  writ  of  mandamus  shall  not  be  allowed  when  a  com- 
plete remedy  is  given  by  action. 

Mandamus  lies  only  when  other  adequate  legal  remedies 
fail  {Fish  agt.  WeatherwaXy  2  Johns.  Cas.y  217-1  and  ^  3  of 
(he  elaborate  note  to  that  casCy)  and  not  always  then.  In 
the  array  of  judicial  powders  the  writ  of  mandamus  is  regard- 
ed as  an  auxiliary,  to  be  called  into  action  when  the  regular 
forces  prove  unequal  to  the  emergency,  and  supplements 
some  defects  in  the  administration  of  justice.  Again,  the 
official  bond  of  the  supervisor,  with  sureties,  will  in  most  if 
not  all  cases  afford  the  town  sufficient  means  of  indemnity 
against  a  delinquent  officer.  The  bond  is  conditioned  for 
the  faithful  discharge  of  the  official  duties  of  the  supervisor, 
and  weU  and  truly  to  keep  and  pay  over  and  account  for  all 
moneys  belonging  to  his  town  and  coming  into  his  hands  as 
supervisor.  {Laws  of'iS66,£hap,  534,  ^2,)  This  seems 
to  cover  the  entire  field  of  official  duty.  The  first  clause  of 
the  condition  makes  the  supervisor  arbenable  for  misappro- 
priation, or  embezzlement,  or  falsely  accounting,  or  failing  to 
account,  or  lor  refusing  to  pay  over  moneys  as  required  by 
law.     {Alleghany  Co.  agt.  Van  Campen,  3  Wend.^  48.) 

As  to  the  matters  stated  in  the  return,  it  is  not  perceived 
how  a  change  in  the  town  clerkship  could  aid  the  defend-- 
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ant.  The  justices  and  town  clerk,  who  ever  they  may  hap 
pen  to  be,  constitute  the  proper  auditing  board  to  examine 
supervisors'  accounts.  I  think^  also,  that  a  careful  consider- 
ation of  the  question  would  be  called  for,  if  a  decision  on  the 
point  was  necessary  in  this  case,  before  conceding  that  the 
expiration  of  the  defendant's  term  of  office  would  shield  him 
against  a  render  of  his  account  as  he  ought  to  have  done  be- 
fore his  term  expired.  It  has  been  held  that  a  mandamus 
lies  to  compel  a  town  clerk  to  deliver  the  records  to  liis  suc- 
cessor ;  to  a  removed  clerk  of  a  county  court  to  deliver  up 
the  records  and  seal  of  the  court ;  to  compel  overseers  to 
deliver  up  parish  books  to  their  successors ;  to  compel  a  re- 
moved clerk  to  deliver  up  books  of  a  public  corporate  com- 
pany ;  to  overseers  and  guardians  to  pass  their  accounts. 
{See  note  to  Fish  agt.  WeatherwaXj  supra^  citing  the  cases.) 

This"  proceeding  to  compel  delivery  of  records,  books  and 
papers  to  an  officer's  successors  would  fail  in  this  State, 
for  the  reason  that  our  statute  has  given  a  more  sum- 
mary remedy  which  applies  to  supervisors  (1  Rev,  St.,  358, 
^  5-9),  but  the  cases  show  that  ex-officers  may  be  compelled 
by  mandamus  to  perform  some  duties  pertaining  to  their  office 
after  the  expiration  of  their  official  term.  It  is  not  neces- 
sary in  the  present  case  to  determine  whether  the  return 
is  sufficient,  for  on  this  demurrer  the  defendant  may  go  back 
of  his  return  and  attack  the  alternative  writ.  If  that  is 
bad  in  substance  the  plaintiffs  must  fail.  (People  agt.  511- 
per visors  of  Fulton^  14  Barb.,  52  ;  People  agt.  BahcTj  35 
Barh.y  105  /  People  agt.  Ransom^  2  Corns.,  490.)  The  writ 
is  substantially  defective  whe|i  better  remedies  are  given  by 
action.  The  peremptory  writ  must  be  denied  for  the  reasons 
stated,  and  the  alternative  writ  dismissed.  As  costs  in  this 
case  are  in  the  discretion  of  the  court,  I  think  none  should  be 
allowed. 
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N.  Y.  COMMON  PLEAS. 
John  G.  Haviland,  et  al.  agt.  Louisa  Donai  Wehle. 

An  action  cannot  be  commenced  in  the  mariru  €ourt  of  the  city  of  New  York  (nor 
in  a  justice's  coartj  agaiust  a  resident  defetidatUf  by  short  attachment. 

General  Term^  January^  1872. 

Before  Dalt,  Oh.  J.^  Robinson  and  Loew,  JJ. 
.  Appeal  by  the  plaintiffs  from  a  judgment  of  the  marine 
court^  at  general  terra. 

On  the  8th  day  of  December,  1869,  these  plaintiffs  and 
others,  commenced  thirteen  actions  against  the  defendant,  by 
attachments  returnable  two  days  thereafter. 

Under  these  attachments  the  plaintift  removed  all  the  de- 
fendant's goods  from  her  store. 

Subsequently  said  attachments  were  all  vacated  and  set 
aside  by  the  court,  on  the  ground  that  they  should  have 
been  long,  instead  of  short  attachments,  the  defendant  being 
a  resident  of  the  city  of  New  York. 

As  precisely  the  same  question  was  presented  in  each  of 
the  said  thirteen  suits,  the  attorneys  for  the  respective  parties 
entered  into  a  stipulation,  whereby  it  was  agreed, .  that  the 
proceedings  in  the  present  suit  only,  should  be  printed,  but 
tliat  the  decision  rendered  in  this  case  should  also  apply  to 
the  twelve  other  suits,  and  that  the  same  judgment  should 
be  entered  in  all. 

The  general  term  of  the  marine  court  having  affirmed  the 
decision  of  the  justice  vacating  the  attachments,  the  plain- 
tiffs appealed  to  this  court. 
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Dubois  Smith,  for  plaintiffs  and  appellants. 
Charles  Wehle,  for  defendant  and  respondent 

By  the  courty  Loew,  J, — The  only  question  presented  foi 
our  consideration  on  this  appeal  is,  whether  or  not  an  action 
can  be  commenced  in  the  marine  court,  against  a  resident 
defendant,  by  short  attachment. 

Section  34  of  the  act  to  abolish  imprisonment  for  debt 
(Laws  0/1831,  Chap.  300,  %  34),  under  which  this  attach- 
ment was  issued,  provides  that  in  addition  to  the  cases  in 
which  suits  could  be  con^menced  by  attachment,  at  the  time 
of  the  passage  of  that  act,  any  suit  for  the  recovery  of  any 
debt  or  damage  arising  upon  any  contract  express  or  implied, 
or  upon  any  judgment,  may  be  so  commenced  whenever  it 
shall  satisfactorily  appear  to  the  justice,  that  the  defendant 
is  about  to  remove  from  the  county  any  of  his  property,  with 
the  intent  to  defraud  bis  creditors,  or  has  assigned,  disposed 
of,  or  secreted  the  same,  or  is  about  to  do  so,  with  the  like 
intent,  whether  such  defendant  be  resident  of  this  state  or 
not. 

That  the  allusion  in  this  action  to  some  other  attachment, 
has  reference  to  the  long  attachment  provided  for  in  article 
2,  title  4,  chap.  2,  part  3  of  the  Revised  Statutes,  and  not  as 
contended  by  plaintiff's  counsel,  to  the  short  attachment  by 
which  suits  are  to  be  instituted  against  non-resident  defend- 
ants, and  which  is  authorised  by  section  33  of  the  non-im- 
prisonment act,  is  I  think,  veiy  clear,  and  especially  so  when 
it  is  considered  that  the  said  act,  although  passed  April 
26th,  1831,  was  by  the  terms  of  the  last  section  (§  48)  not  to 
take  effect  till  March  1st,  1832. 

That  the  legislature  designed  by  said  section  to  extend  the 
class  of  cases  in  which  long  attachments  could  then  issue, 
still  further  appears  by  the  thirty-sixth  section  of  the  said 
act,  which  directs  that  e\'ery  attachment  issued  by  virtue  of 
said  act,  or  of  the  provisions  contained  in  the  said  second 


NEW  YORK  PRACTICE  REPORTS.      61 

Havilaod  agt.  Weh'ie. 

article  of  the  Revised  Statuten^  shall  be  served  in  the  manner 
in  said  srticle  provided,  except  that  if  the  defendant  can  be 
found  in  the  county,  the  copy  of  such  attachment  and  in- 
ventory shall  be  served  on  him  personally,  instead  of  leaving 
the  same  at  the  place  prescribed  in  said  article. 

Nov^,  it  is  plain,  I  think,  that  the  word  serve  as  used  in 
the  lusi  mentioned  section  is  eqivalent  to,  and  wae  intended 
by  the  legislature  to  signify  precisely  the  same  thing  as  the 
word  execute,  as  used  in  the  said  second  article  of  the  Revised 
Statutes. 

The  two  words  are  used  indiscriminately  in  said  article, 
as  will  become  manifest  by  reference  to  the  thirty-first  section 
which  directs,  that  the  officer  to  whom  the  attachment  shall 
be  delivered  "  shall  execute  the  same,"  &c.,  and  the  thirty- 
fifth  section  which  requires,  that  "  the  constable  serving  the 
attachment  shall,"  &c. 

In  addition  to  this,  the  thirty-third  section  of  the  non-im- 
prisonment act  declares  in  terms,  that  the  short  attacnment 
authorised  by  said  section  against  non-resident,  defendants 
"  shall  be  served  at  least  two  days  before  the  time  of  appear- 
ance mentioned  therein." 

It  is  thus  apparent,  that  when  the  thirty-sixth  section  of  the 
same  act  declares  that  every  attachment  issued  by  virtue  of 
said  act,  shall  be  served  in  the  manner  in  said  article  pro- 
vided, it  means  that  every  such  attachment  shall  be  served 
or  executed  at  least  six  days  before  the  return  day  as  pro- 
vided in  section  81  of  said  article,  except  where  a  shorter 
time  is  expressly  directed  by  section  33  of  the  non-imprison- 
ment act,  in  regard  to  the  attachment  to  be  issued  against  a 
non-resident  defendant. 

If  however,  any  doubt  could  still  exist,  as  to  whether  an 
attachment  issued  by  virtue  of  the  provisions  of  the  non-im- 
prisonment act,  should  be  made  returnable,  and  served  or 
executed  as  in  said  article  provided,  the  same  is,  I  think, 
eflfectuaUy  removed  by  other  provisions  of  said  act  which  ap- 
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pear  to  have  escaped  the  atteDtion  not  only  of  the  counsel 
on  either  side,  but  also  of  Mr.  Justice  Hoffman,  who  de- 
livered one  of  the  opinions  in  the  case  of  Fallon  agt  McCunn^ 
(7  B08W.J  141). 

By  section  43,  it  is  enacted  that,  all  the  provisions  of  the 
said  fourth  title  of  the  Revised  Statutes,  not  expressly  re- 
pealed by  said  act,  and  not  inconsistent  with  the  pi^visions 
thereof,  shall  be  in  full  force,  and  shall  apply  to  the  pro- 
visions of  said  act,  so  far  as  the  same  relate  to  proceedings  in 
courts  of  justices  of  the  peace. 

Now,  as  the  provisions  of  the  second  article  of  said  title 
relative  to  the  manner  in  which  the  attachment  therein  pro- 
vided for  shall  be  executed,  &c.,  have  not  been  repealed  by 
and  are  not  inconsistent  with  the  provisions  of  the  non-im- 
prisonment act — ^in  so  far  at  least  as  the  attachment  provided 
for  by  the  thirty-fourth  section  thereof,  relates  to  resident 
defendants — ^the  same  have,  in  my  opinion,  by  virtue  of  the 
said  forty-third  section,  the  »uiie  force  and  eiiect  as  respects 
justices  courts,  as  if  they  had  been  incorporated  in,  and 
made  a  part  of  said  act,  by  being  rendered  in  haec  verba. 

Hence  it  follows,  that  the  forty-seventh  section,  which 
declares  that  the  provisions  of  said  act  from  the  twenty- 
ninth  section  inclusive  (wiiich,  of  course,  includes  the  forty- 
third  section)  shall  apply  to  executions,  warrants,  and  other 
process  issued  by  the  marine  court,  and  to  all  proceedings 
in  said  court,  in  the  like  cases,  and  in  the  same  manner  as 
therein  provided  in  respect  to  justices  of  the  peace,  makes 
the  provisions  of  said  article  equally  applicable  to  that 
court. 

It  seems  to  me,  therefore,  to  be  beyond  question  that  the 
attachment  provided  for  by  the  thirty-fourth  section  of  the 
non-imprisonment  act,  must,  when  issued  against  a  resident 
defendant,  be  returnable  in  not  less  than  six  nor  niore  than 
twelve  days  from  its  date,  and  must  in  all  respects  (except  as 
otherwise  directed  by  the  thirty-sixth  section  of  said  act), 
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be  served  or  executed  in  accordance  with  the  provisions  of 
said  second  article  of  the  Revised  Statutes. 

As  the  attachment  in  question  was  not  so  returnable,  the 
same  was  unauthorized  and  void,  and  was  properly  vacated. 

The  judgment  of  the  marine  court  must,  therefore,  be 
affirmed. 

Daly,  Ch.  J.,  and  Eobikson,  J.,  concurred. 


t 
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U.  S.  SUPREME  COURT. 
lu  the  matter  of  William  G.  Zin^k  and  others,  bankrupts. 

The  mere  fact  of  refationship  in  the  ninth  degree,  or  a  less  degree,  on  the  part  of  a 
))ro{M>fed  InuUe  to  a  bankrupt  or  to  a  crediUn — even  the  largest  in  amount  of  a 
bankrupt,  or  to  a  proposed  member  of  the  commiUu  to  such  creditor  or  to  tbo 
hankf-ujft—izAimoi  be  reg'arded  as  a  di«qnaliiication,  independent  of  an j  other  facta 
which  might  concur  with  such  relationship  to  make  a  confirmation  of  the  reso- 
lution under  section  43  of  tiie  B.tukrupt  act  improper.  {This  $eem»  to  overrule  tkt 
decision  in  this  «aai«  castm    40  How.,  461.) 

Southern  District  of  New  York^  F^i^uary^  1S71. 

J.  S.  L.  Cummins,  for  the  resolution. 

A.  C.  Fransiou,  for  tlie  opposing  creditor. 

Blatchfohd,  J. — Is  this  case  at  the  first  meeting  of  credi- 
tors, eight  creditors,  who  had  proved  their  claims  and  whose 
claims  amounted  in  the  aggregate  to  $332,7 1 2  68  and  to  three 
fourths  in  value  of  the  aggregate  amount  of  all  the  claims  prov- 
ed, subscribed,  under  section  43  of  the  act,  a  resolution  that  it 
was  for  the  interest  of  the  general  body  of  the  creditors  of 
the  bankrupts  that  the  estate  of  the  bankrupts  should  be 
wound  up  and  settled  and  distribution  made  among  the 
creditors  by  trustees  under  the  inspection  and  direcrion  of  a 
committee  of  the  creditors,  and  nominating  John  H.  Wyman 
as  trustee  and  Samuel  Wyman,  jr.,  Henry  Alniy  and  George 
C.  T.  Seaman  as  the  committee.  Among  the  eight  creditors 
are  Herman  D.  Aldrich,  to  the  amount  of  $188,866  88,  who 
signs  by  the  said  Samuel  Wyman,  jr.,  as  his  attorney ;  the 
said  Samuel  Wyman,  jr.,  to  the  amount  of  $14,985  36  ;  the 
said  George  C.  T.  Seaman,  to  the  amount  of  $64,942  45, 
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and  the  finii  of  which  the  said  Henry  Almy  is  a  member,  to 
the  amount  of  $4,500.  The  suid  Herman  D.  Aldrich  is  the 
uncle  of  two  of  the  bankrupts.  The  wife  of  the  said  Herman 
D.  Aldrich  is  the  cousin  of  the  said  John  H.  Wyman  and  the 
sister  of  the  said  Samuel  Wyman,  jr.  The  said  Herman  D. 
Aldrich  is  now  in  a  lunatic  asylum  as  a  patient  for  his  health, 
but  has  not  been  adjudged  a  lunatic  by  any  legal  proceedings, 
nor  has  any  committee  of  his  person  or  estate  been  appointed. 
The  said  Samuel  Wyman,  jr.,  acted  as  the  attorney  for  the 
said  Herman  D.  Aldrich  in  proving  the  said  claim  of  the  saidi 
Herman  D.  Aldrich  and  in  voting  for  said  resolution,  in  pur- 
suance of  a  power  of  attorney  executed  by  said  Herman  D.. 
Aldrich  in  January,  1870,  when  he  was  ol  sound  mind. 

John  H.  Wyman,  the  proposed  trustee,  is,  therefore,  re- 
lated by  consanguinity  and  affinity  in  the  fifth  degree  to  Her- 
man D.  Aldrich,  and  in  the  ninth  degree  to  the  two  bank- 
rupts, who  are  the  nephews  of  Herman  D.  Aldrich.  Sam- 
uel Wyman,  jr.,  is  related  by  consanguinity  and  affinity  iiL 
the  third  degree  to  Herman  D.  Aldrich  and  in  the  second 
degree  to  the  two  bankrupts,  who  are  the  nephews  of  Her- 
man D.  Aldrich,  and  in  the  fourth  degree  to  John  H.  Wy- 
man. 

A  creditor  who  has  proved  his  debt,  and  who  did  not  vote* 
for  or  sign  the  •  resolution,  objects  to  its  confirmation  by  the- 
court,  on  the  ground  of  the  relationships  and  the  Qther  facta 
thus  stated. 

The  mere  fact  of  relationship  in  the  ninth  clegree^  or  a 
less  degree,  on  the  part  of  a  proposed  trustee  to  a  bankrupt, 
or  to  a  creditor,  even  the  largest  in  amount  of  a  bankrupt, 
or  to  a  proposed  member  of  the  committee  to  such  creditor, 
or  to  the  bankrupt,  cannot  be  regarded  as  a  disqjoialification. 
Other  facts,  indeed,  may  concur  with  such  relationships  to 
make  a  confirmation  improper.  But,  in  the  preseoir  case,  there 
are  no  such  facts.  The  three  persons  named  as  the  members 
of  tiie  committee  are  all  of  them  creditors,  the  aggregate  of 
their  claims  being  more  than  $84,000.  Samuel  Wyman,  jr., 
Vol.  XLIIL  6 
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is  the  attorney  of  the  largest  single  creditor.  The  theory 
of  the  provisions  of  the  43d'  section  is,  that  three-fourths  in 
value  ot  the  creditors  who  have  proved  their  debts  shall 
designate  the  trustee  and  the  committee.  The  persons  desig- 
nated in  the  present  case  are  gentlemen  of  high  character 
and  standing,  free  from  all  reproach.  Nothing  appears  to 
ibdicate  that  they  will  act  in  the  interest  of  the  bankrupts  at 
the  expense  of  the  creditors.  John  H.  Wyman  and  Samuel 
Wyman,  jr.,  are  more  nearly  related  to  the  principal  credi- 
itor  than  they  are  to  the  bankrupts.  The  trustee  is  re- 
quired by  the  43d  section  of  the  act  to  wind  up  and  settle 
the  estate  for  the  equal  benefit  of  all  the  creditors,  and  is  at 
all  times  subject  to  the  direction  of  the  court  in  executing 
his  trust.  There  is  nothing  to  warrant  the  suggestion  that 
the  bankrupts  procured  the  creditors  to  make  these  appoint- 
ments, or  that,  they  are  made  in  the  interest  of  the  bankrupts 
as  against  the  creditors. 

Mr.  Sej-man,  although  a  resident  of  New  Jersey,  has  a 
place  of  business  in  the  city  of  New  York,  which  he  fre- 
quents daily. 

The  questions  raised  in  regard  to  the  power  of  attorney 
from  Herman  D.  Aldrich  to  Samuel  Wyman,  jr.,  and  to  the 
insanity  of  Herman  D.  Aldrich,  I  do  not  consider,  for  the 
reason  that  if  the  claim  of  Herman  D.  Aldrich  be  stricken 
out  from  the  signatures  to  the  resolution,  it  must  likewise  be 
stricken  out  from  the  debts  proved,  and  there  would  thus 
still  be  signatures  to  the  resolution  of  creditors  to  three- 
fourths  in  value  of  the  debts  proved.  Notwithstanding  the 
appointment  of  a  trustee  and  the  assignment  of  the  estate  to 
him,  the  claim  of  any  creditor  may  be  investigated  under 
section  22  and  the  bankrupt  and  other  persons  may  be  exam- 
ined under  section  26. 

The  resolution  passed  by  the  creditors  will  be  confirmed 
when  the  register  shall  have  signed  the  proper  certificate  un« 
der.Form  No.  63. 
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SUPREME  COURT. 

The  People  of  the  State  of  New  York  on  the  relation  of 
John  A.  Stemhler^  and  John  A.  Stemmleb^  plaintifl^ 
agt.  Joseph  McGuise* 

A  tpeeialjury  will  not  be  ordered  to  try  the  qaestion  of  title,  in  the  nature  ot  ^ 
warranto^  to  the  office  of  Justice  of  a  district  court  in  the  city  of  New  York,  there 
being  nothing  in  the  cii-oamstances  to  make  it  such  an  extreme  case  as  would  war- 
rant a  epecial  jnry. 

Supreme  Court  Circuity  Marchj  1872. 

Before  Hon.  John  R.  Brady,  Justice. 

Motion  for  special  jury. 

This  action,  in  the  nature  of  quo  warranto j  was  brought 
to  try  the  title  to  the  office  of  justige  of  the  district  court  of 
the  city  and  county  ofNew  Yprk  for  the  ppy^'^th  j\vjfnfil 
districtpunder  section  432  of  the  Code  of  Procedure. 
IPlaintiff  now  moved  for  special  jury. 

Nelson  J.  WATERBURY,/or  jjZamf/^. 

A.  J.  Vanderpoel  and  E.  R.  Meade,  for  defendant. 

Brady,  J. — This  is  an  important  case  so  far  as  the  parties 
are  concerned,  no  doubt,  and  perhaps  may  present  some  in- 
cidents worthy  the  consideration  of  the  people. 

The  controversy  is  not  such,  however,  as  ordinarily  excites 
the  attention,  or  provokes  the  prejudices  of  our  population. 

The  office  which  the  defendant  holds,  and  the  election  to 
determine  by  whom  it  should  be  held,  are  local,  and  the  in- 
terei^t  felt  in  both  must  be  regarded  as  confined  to  localities 
and  not  to  extend  to  the  entire  city. 
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If  it  were  otherwise,  however,  it  does  not  necessarily  fol- 
low that  this  motion  should  be  granted. 

The  litigation  is  between  two  individuals,  although  brought 
in  the  name  of  the  people  on  the  relation  of  Stemmler. 

An  examination  of  the  cases  bearing  upon  the  propriety 
of  ordering  a  struck  or  special  jury,  shows  that  the  courts 
have  generally  refused  to  grant  an  application  therefor. 

In  Hartshorn  agt.  Gelston  (3  Cae.,  84),  the  suggestion 
that  the  United  States  was  interested  in  the  controversy,  did 
not,  in  the  judgment  of  the  court,  make  the  case  important. 

In  Poiicher  agt.  Livingstone  (2  Wend.^  296),  the  motion 
was  denied,  although  it  was  considered  that  the  evidence  of 
public  interest  in  the  matter  in  dispute  was  very  strong,  and 
the  rule  declared  as  illustrated  by  the  authorities  that  where 
public  officers  have  been  libelled  for  acts  done  in  their  official 
capacity,  the  actions  brought  by  them  were  deemed  import- 
ant, and  struck  juries  allowed.  • 

In  Patchin  agt.  Sands  (10  Wend.y  i570),  the  motion  was 
based  upon  the  allegation  that  the  suit  grew  out  of  a  long 
agitated  controversy  between  the  public  officers  of  the  village 
of  Brooklyn,  and  upon  the  plaintiflTs  belief  that  there  would 
not  be  a  fair  and  impartiil  trial  by  jurors  in  the  county  of 
Kings. 

The  motion  was  denied.  Sutherland,  J.,  said:  "It  can- 
not be  belieVed  that  after  the  jury-box  is  properly  sifted, 
twelve  impartial  men  cannot  be  found  in  the  county  of  Kings 
to  try  this  case.^' 

Parties  deceive  themselves  in  the  estimate  of  the  extent  of 
interest  which  the  public  at  large  take  in  their  controversies. 

In  Nesmith  agt.  The  Atlantic  Ins.  Co.  (8  Abb.^  423),  there 
had  been  a  protracted  trial,  and  a  verdict  for  the  plaintiff, 
but  it  was  set  aside.  There  had  also  been  a  second  trial 
and  the  jury  disagreed. 

The  motion  was,  nevertheless,  denied.  Pierriepont,  J., 
said  that  an  impartial  trial  by  a  struck  jury  would  be  piuch 
less  likely  than  in  the  ordinary  way.     That  the  court  in  the 
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latter  mode,  would  allow  every  jurQr  to  be  tried  on  oath,  be- 
fore he  took  his  seat,  and  if  unfit  would  exclude  him. 

In  Walsh  agt.  The  Sun  Mutual  Ins.  Co.j  (17  Abb.y  366), 
the  cases  are  collected  and  reviewed. 

The  motion  was  made  upon  the  alleged  importance  and  in« 
tricacy  of  the  case. 

Its  importance,  involving  a  claim  of  $15,000,  seems  to  have 
b€«n  conceded,  but  the  intricacy  of  the  issues  was  not  ad- 
judged. The  motion  was  denied.  It  was  held  that  there 
was  no  precedent  for  granting  the  motion  in  such  a  case. 

In  the  opinion,  the  manuscript  case  of  Giles  agt.  Flaggy 
is  referred  to,  but  the  decision  in  that  case  is  not  stated.  I 
have  not  beeh  able  tO  find  it,  I  think  it  must  have  been 
adverse  to  the  granting  of  the  order  for  a  struck  jury,  inas- 
much as  it  was  referred  to  and  relied  on  by  Mr.  Noyes,  who 
opposed  the  motion  in  Welsh  agt.  The  Sun  MiUual  Ins.  Co. 

It  was  declared  that  GUes  agt.  Flagg,  was  important,  and 
of  great  public  interest,  and,  doubtless,  because  it  involved 
the  question  who  should  be  comptroller. 

It  is  evident,  as  intimated,  if  not  substantially  declared,  in 
Patchin  agt.  Sands  {supra) y  that  a  struck  jury  will  not  be 
granted,  except  in  extreme  cases.  This  is  not  of  that  char- 
acter in  my  judgment.  - 1  entertain  no  doubt,  that  an  in- 
telligent and  unbiased  jury  may  be  impanelled  in  this  case  in 
the  ordinary  way,  who,  wholly  uninfluenced  by  the  national- 
ity of  either  party,  will  act  fairly  upon  the  evidence  given  on 
the  trial  and  decide  accordingly. 

It  is  by  no  means  evidence  of  partiality  or  prejudice,  that 
juries  sometimes  disagree. • 

This  may  well  result  from  the  conflicting  character  of  the 
testimony  given  before  them,  and  warranting  diflerent  views. 
There  are  few  elements  of  judicial  life  so  embarrassing  and 
productive  of  so  much  anxiety  and  delay  as  conflicting  evi- 
dence. 

Motion  denied. 
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UNITED  STATES  DISTRICT  COURT. 
In  the  matter  of  Abraham  £.  Clark^  a  bankrupt. 

Od  application  by  an  attorney  for  compensation  ont  of  the  fund  in  the  hands  of 
the  assignee,  for  services  rendered  by  him  at  the  request  of  an  iuvolnntary  bank- 
mpt  in  and  about  defending  against  the  petition,  preparing  schedules,  6lc.  Dented. 

Upon  the  petition  of  an  attorney  to  be  paid  for  services  rendered  by  him,  ont 
of  the  fund  in  the  haads  of  tbe  assignee,  accompanied  by  the  certificate  of 
the  register  in  charge  that  such  services  were  beneficial  to  the  esttite,  and  that 
the  amount  claimed  was  reasonable  and  just,  followed  by  the  written  approval 
tff  the  assignee,  the  court  will  order  payment  accordingly. 

Southern  District  of  New  York, 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  on  the  9th  day  of  January,  A.  D.,  1872. 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  and  report  that  on  the  27th  day  of 
October  last  a  claim  against  the  assignee  of  the  said  estate 
for  professional  services  was  filed  with  me  by  Mansfield 
Compton,  Esq.,  amounting  to  the  sum  of  $1,000,  upon  th^ 
back  of  which  said  claim  was  indorsed  the  words  and  figures 
following : 

"I  the  undersigned,  object  and  disallow  the  foregoing 
claim,  and  require  evidence  to  be  produced  to  establish  the 
same,  and  I  apply  to  the  register  for  an  order  for  the  ex- 
amination of  the  claimant  and  bis  witnesses  touching  his 
claim.  The  said  claim  was  presented  to  me  this  27th  day 
of  October,  1871.  John  S.  Beecher,  assignee  of  A.  B. 
Clark,  by  C.  W.  Bangs,  his  attorney,  pro  hoe  victe/*  which 
said  claim  with  said  indorsements  thereon  are  hereto  an- 
nexed. 

That  on  the  6th  day  of  November,  aforesaid,  I  received  a 
-written  request  from   the  said   Bangs,   reciting  that  said 
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Compton  had  presented  the  claim  aforesaid  to  the  said  as- 
signee, and  that  he  had  been  served  with  a  notice  by  said 
Compton,  that  the  examination  of  said  claim  would  be  pro- 
ceeded with,  before  the  register,  on  the  8th  day  of  November, 
1871,  at  11  A.M.,  and  that  he  was  advised  that  John  J. 
Monell  and  Richard  H,  Corbett  are  each  of  them  necessary 
witnesses  for  the  assignee  on  the  hearing  of  said  claim,  and 
applying  for  a  summons  or  order  for  the  examination  of  said 
witne^es  returnable  on  the  8th  day  of  November,  at  11  A. 
M.,  at  the  office  of  said  register,  ^^  and  the  assignee  thereby 
raised  the  point,  that  it  was  the  duty  of  the  register  upon 
said  application  to  issue  the  summonses,  or  order  thereby  ap- 
plied for,  and  that  should  the  register  decline  to  issue  such 
summonses  or  order,  the  register  was  requested  to  certify  to 
the  court  the  point  so  raised" — which  said  notice  is  hereto 
annexed. 

That  I  did  not  issue  such  summons  or  order  as  so  requested 
not  thinking  it  necessary  to  bring  said  Corbett  or  the  said 
Monell  down  from  his  residence  at  Newburgh,  on  that  day, 
for  the  reasons  hereinafter  stated. 

That  on  the  8th  day  of  November  aforesaid,  at  11  a.m., 
the  said  Compton  appeared  before  me,  and  the  said  assignee 
also  appeared  by  F.  M.  Bangs,  Esq.,  his  counsel.  That  the 
said  Bangs  thereupon  asked  for  an  adjournment  alleging  as  a 
ground  thereof,  '^  that  certain  creditors  had  filed  a  protest 
against  any  attorney's  fees  being  allowed  the  assignee,  and 
that  the  assignee  had  taken  measures  to  call  the  creditors 
together  and  had  notified  the  protesting  creditors,  that  they 
might  if  they  chose  empky  attorneys  and  counsel  to  attend 
the  trial  of  this  claim,  and  that  such  protesting  creditors  did 
not  appear,  a^id  that  there  was  no  proof  that  M.  Compton 
had  notified  any  of  the  creditors  of  his  claim,  that  thereupon 
the  assignee  had  not  thought  it  expedient  to  employ  counsel 
at  his  own  expense  nor  to  pledge  the  estate  to  meet  such 
expenses" — Mr.  Bangs  further  stated,  that  he  appeared  only 
for  the  purpose  of  making  that  point. 
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I  overruled  this  application^  stating  as  a  reason  therefor^ 
that  "  I  should  not  pay  any  attention  to  such  a  protest  save 
to  execute  the  accounts  of  the  counsel  carefully,  and  allow 
them  for  all  services  properly  rendered  to  the  estate,  the  full 
going  prices  usually  charged  by  competent  counsel  for  similar 
services.  That  I  did  not  think  that  a  ground  of  adjourn- 
ment, and  if  the  assignee  did  not  take  care  of  the  estate 
by  a  proper  defense^  I  should  do  my  best  to  supply  the 
omission." 

The  said  Bangs  thereupon  renewed  his  application  for  a 
postponement  of  said  hearing,  alleging  as  a  ground  therefor, 
that  "he  had  applied  to  the  register  for  an  order  that  the  said 
Corbett  and  Monell  appear  as  witnesses  for  the  said  assignee, 
on  this  hearing,  and  that  said  application  had  not  been 
granted." 

I  denied  this  application  also,  stating  as  a  reason  therefor, 
"  1.  That  the  grounds  alleged  therefor,  were  not  consistent 
with  those  above  alleged  for  such  postponement.  2.  That 
M.  Compton  had  informed  me,  that  when  he  served  the 
notice  for  this  hearing  upon  Mr.  Bangs,  he  was  informed  by 
him,  that  he  should  not  dispute  the  amount  of  the  bill^  but 
only  raise  the  point  of  law,  and  that  M.  Compton  hud  also 
informed  him,  that  his  testimony  would  probably  occupy  the 
whole  of  one  sitting."  To  this  Mr.  Bangs  urged,  that  "  the 
general  orders  required  the  register  to  sit  six  hours,  and  he 
denied,  that  it  would  require  six  hours,  to  take  the  testimony 
on  the  part  of  M.  Compton." 

I  then  decided  that  as  Mr.  Corbett  had  come  in  and  was 
present,  and  could  be  examined  by  Mr.  Bangs,  if  the  time 
should  permit,  I  would  go  on  and  take  the  testimony  of  the 
witnesses  who  were  present  as  far  as  the  same  could  be  done 
at  one  session." 

Thereupon  Mr.  Bangs,  stated,  that  he  now  appeared  for 
Hardy,  Blake  &  Co.,  and  "  demurred  to  the  bill  on  its  face." 

But  I  decided,  that  I  would  take  the  testimony  and  pajss. 
upon  all  these  questions  at  the  close  of  it. 
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And  thereupon  Mr.  Bangs  proceeded  to  put  his  said  ob- 
jection in  the  nature  of  a  demurrer  to  the  bill  of  items  of 
M.  Compton's  claim,  into  writing,  and  having  done  so, 
handed  me  two  papers,  both  of  which  are  hereto  annexed, 
asking  me  to  certify  the  jfoint  so  raised  to  the  court. 

I  decided  that,  "  under  the  11th  general  order  the  pendency 
of  such  an  issue  before  the  judge  ought  not  to  suspend  or 
delay  the  proceedings  in  this  case  before  the  register.  That 
it  would  not  be  a  convenient  practice <b  send  tlie  case  up 
till  the  testimony  was  in,  unless,  indeed,  it  should  be  lengthy, 
in  which  case  I  might  think  it  proper  to  send  it  up  before  5" 
and  thereupon  the  said  Bangs  left.  I  therefore  proceeded 
and  took  the  testimony  of  the  said  Compton  and  the  testi- 
mony of  Balestier  which  are  hereto  annexed. 

And  I  submit  the  two  points  above  raised  by  the  said 
Bangs,  without  comment. 

And  touching  the  said  claim  of  the  said  Compton,  I  sub- 
mit that  I  am  unable  to  see,  from  the  testimony,  any  privity 
of  contract  between  the  assignee  and  the  claimant.  The 
only  gi'ound  upon  which  his  claim  can  rest  is^  the  provision 
of  the*  act  itselC  The  services  claimed  were,  for  resisting  the 
petition  filed  againt  the  bankrupt ;  for  services  while  the 
bankrupt  was  under  examination  before  register ;  for  serv- 
ices in  preparing  schedules,  and  for  other  services  in  settling 
conflicting  claims  and  rights  between  the  bankrupt  and  the 
assignee.  They  are  services  that  are  rendered  in  almost 
every  case  of  involuntary  bankruptcy,  and  if  allowed  here, 
they  must  be  allowed  in  every  similar  case.  The  question, 
therefore,  becomes  important,  and  with  a  view  of  obtaining  a 
careful  consideration  of  it,  I  beg  to  call  the  attention  of  the 
court  to  what  it  seems  to  me,  must  be  the  effect  of  rejecting 
this  and  similar  claims. 

The  bankrupt's  first  notice  of  proceedings  in  bankruptcy 
against  him  is,  the  service  of  the  order  to  show  cause  why 
he  should  not  be  adjudged  a  bankrupt. 

The  moment  of  that  service,  is  the  moment  that  fixes  hia 
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status  with  regard  to  his  property.  That  moment  his 
property,  if  afterward  adjudged  a  bankrupt,  becomes  the 
property  of  the  assignee  theifeafter  to  be  appointed.  He  has, 
therefore,  nothing  with  which  he  may  retain  counsel,  call 
witnesses,  or  assist  himself  in  his  defense ;  yet,  the  41st  section 
of  the  act  provides,  that  he  may  appear  in  court  and  defend. 
It  further  provides  that,  in  case  he  is  successful  in  his  defense, 
he  may  have  costs  of  his  antagonist.  Clearly  this  implies 
the  right-^a  righ^ifi  virtue  of  the  very  terms  of  the  act  it- 
self— to  retain  and  be  aided  by  counsel.  There  is  no  pre- 
sumption of  law  that  counsel  will  serve,  or  witnesses  attend, 
without  compensation.  Where  shall  the  money  to  defray 
such  expenses  come  from  f  It  must  come  from  the  property 
— what  should  be  the  assets — of  the  bankrupt.  It  will  be 
taken  before  or  after  the  adjudication.  It  will  be  taken 
either  stealthily  by  the  bankrupt,  or  openly  by  order  of  the 
court.  There  can  be  no  doubt,  as  to  which  of  these  two 
courses  will  most  promote  the  public  interest  and  the  whole- 
some administration  of  the  law.  It  will  not  answer  this 
view  to  say,«that  the  law  presumes  all  men  honest,  that 
the  law  will  not  presume  that  a  man  will  commit  a  fraud  or 
violate  a  law.  It  is  enough  to  say,  that  good  legislation  will 
not  place  a  jnan  under  temptations  to  commit  a  wrong,  which 
experience  shows  the  mass  of  mankind  have  not  the  virtlie  to 
resist. 

It  is  true,  we  must  submit  to  the  law  as  we  find  it ;  but 
I  think  it  clear,  that  if  the  bankruptcy  act  will  bear  the  con- 
struction contended  for,  it  ought  to  be  adopted. 

Upon  the  question  then  of  the  true  construction  of  the  act,  it 
would  seem,  that  congress  must  have  intended  that  the  costs 
and  expenses  of  the  bankrupt  in  his  defense,  and  other  pro- 
ceedings should  be  paid  out  of  the  proceeds  of  his  estate. 

A  court  will  be  reluctant  to  hold,  that  the  law  making 
power  while  expressly  providing,  that  a  party  may  appear 
in  court  and  defend  himself  by  the  aid  of  counsel  and  wit- 
nesses, intended  in  the  same  act  to  deprive  him  of  all  tlie 
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means  of  doing  so.  The  fact,  that  no  provision  is  made  for 
withholding  from  the  assets  to  be  handed  over  to  the  assignee 
sufficient  to  pay  these  costs  and  expenses,  warrants  us  in 
looking  sharply  to  the  act  to  find  from  what  source  it  was 
intended,  that  such  costs  and  expenses  should  be  paid.  We 
find  in  section  28,  a  provision  for  paying  out  of  the  fund  "the 
fees,  costs  and  expenses  of  suits  and  the  several  proceedings 
in  bankruptcy  under  this  act."  This  language  would 
seem  to  be  broad  enough  to  cover  the  case  before  Us.  The 
words  "  fees,  costs  and  expenses'^  are  not  limited  to  the  side 
of  the  creditors  or  the  assignee  nor  yet,  to  the  officers  of  the 
court.  It  is  the  daily  practice  of  allowing  the  counsel  for 
the  petitioning  creditor  to  be  paid  out  of  tfie  fund,  for  his 
services  in  the  bankruptcy  court ;  on  what  express  words  of 
the  act  are  similar  fees  for  similar  services  denied  to  the 
counsel  for  the  bankrupt?  Certainly  none.  By  whatever 
argument  these  words  of  the  act  are  made  to  embrace  the 
compensation  of  counsel  for  the  petitioning  creditor  the  same 
argument  will  apply  a /ar^iori  to  the  compensation  of  coun- 
sel for  the  bankrupt, 

I  submitted  the  question  herein  presented  to  this  court  in 
1368,  in  the  case  of  Hirschjieldy  (1  N.  B.  J?.,  1 95).  In  that 
case,  the  bankrupt's  attorneys  had  not  thought  it  right  to 
take  from  the  funds  of  the  bankrupts  their  compensation  in 
advance  for  filing  his  petition,  &c.,  but  had  come  in  after  the 
estate  had  gone  into  the  hands  of  the  assignee  and  asked  to 
be  paid  from  the  fund.  I  then  submitted  to  the  court  as 
a  reason  for  allowing  it,  that  "  the  funds  from  which  the 
solicitor  is  paid  must  come  from  what  should  be  the  assets 
of  the  bankrupt,  or  from  his  future  earnings.  In  pursuing 
the  course  here  pursued,  the  solicitor  submits  the  amount  of 
his  compensation  to  the  court  under  the  eye  of  the  creditors. 
In  the  course  ordinarily  pursued,  he  obtains  his  compensation 
from  the  same  fund,  the  amount  being  measured  by  the  good 
feelings  of  the  bankrupt,  and  under  some  temptation  to  give 
him  a  larger  sum  than  the  creditors  would  sanction,  or  the 
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court  might  think  a  just  compensation.  If  the  act  will  bear 
this  construction,  it  would  seem  to  tend  to  a  better  practice 
than  that  which  it  is  believed  now  generally  prevails."  I 
recur  to  these  remarks  now,  only  to  say  that  the  experience 
of  three  years  has  only  deepened  the  impression  then  ex- 
pressed— and  since  the  case  of  Comstock  dt  Youngj  (o  N,  B, 
R.J  191),  in  which  one  of  our  ablest  judges  has  taken  the 
same  view  here  urged,  I  have  thought  it  right  to  submit  the 
question  again,  asking  for  a  careful  reconsideration  of  the 
question. 

Should  the  court  think  the  views  here  expressed,  well 
taken,  I  recommend  that  an  order  be  entered,  allowing  the 
claimant  the  sum  of  S250  which,  I  think,  would  be  a  fair 
compensation  for  the  services  which  would  seem  to  come 
under  provisions  of  the  act,  upon  the  principle  of  construction 
above  contended  for.  Respectfully  submitted,  I.  T.  Williams, 
register  in  bankruptcy, 

BiJLTCHFORD,  J, — On  evidence  and  a  certificate  bringing 
this  case  within  the  decision  In  re  Montgomery^  (3  Benedict^ 
364),  I  should  follows  that  decision. 
.  April  6th,  1872. 

The  decision  in  the  case  «f  Montgomery,  above  referred  to,  is 
as  follows:  Blatchfoed,  J. — "If  the  assignee  shall,  in  writ- 
ing, approve  of  the  payment  of  this  bill  out  of  the  funds  of  this 
estate  on  the  grounds  set  forth  in  the  petition  of  Mr.  Olney, 
and  in  the  certificate  of  'the  register^  and  of  the  amount  of 
the  charges,  an  order  will  be  made  allowing  its  payment." 
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SUPREME  COURT. 

Fbancis  H.  MoRANy  respondent,  agt.  Wiluam  McCleabnS; 

appeJIant. 


Section  371  of  the  Code  provides  for  a  modification  of  the  jadgmeot  appealed  from 
— ^not  a  Ttoenal  of  the  jadgment  in  determining  the  question  of  costs. 

Where  the  appellnnt  specified  in  his  notice  of  appeal  tlie  gronnda  of  the  appeal  as 
follows:  1.  The  jndgmeni  is  against  the  weight  of  evidence.  2.  ItJs  not  supported 
by  the  evidence.  3.  On  the  evidence  ihe  plaintiff  was  not  entitled  to  recover.  4. 
The  judgment  is  contrary  to  law  upon  theyevidence ; 

Heidy  that  these  grounds  contained  ho  specincation  in  which  the  jndgmeni  should 
have  been  more  favorable  to  the  appellant,  unieu  they  be  const nted  as  claiming 
that  it  should  haye  been  in  his  favor,  instead  of  being  against  him,  which  is  equiv* 
alent  to  claiming  a  reversal,  whioh  is  not  contemplated  by  this  section.  It  waa  a 
v?boUy  useless  proctteding. 


Fourth  Judicial  Department,  argued  at  Syracuse  Novem^ 
her,  187 1.  decided  at  Buffalo  General  Term,  Jarhuary,  1872. 
Before  Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

By  the  court,  Mullin,  P.  J, — By  section  371  of  the  Code, 
the  prevailing  party  in  judgments  rendered  on  appeals,  are 
entitled  to  costs  in  all  cases,  with  certain  exceptions,  and 
limitations.  The  first  of  these  exceptions  or  limitations  is, 
that  he  is  not  entitled  when  the  appellant  shnll  in  his  notice 
of  appeal,  specify  the  particular  or  particulars  in  which  he 
claims  the  judgment,  should  have  been  more  favorable  to 
him;  if  he  thinks  the  judgment  is  for  too  much,  he  must 
specify  what  its  amount  should  have  been.  The  party  re- 
covering the  judgment,  must  then  serve  on  the  appellant,  an 
offer  in  uniting  to  allow  the  judgment  to  be  corrected  in 
any  of  the  particulars  mentioned  in  the  notice  of  appeal.  If 
the  appellant  accepts  the  ofier,  the  judgment  appealed  from 
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is  to  be  corrected  accordingly.     In  that  event;  no  costs  of 
the  appeal  are  recoverable  by  either  party. 

If  such  offer  be  not  made^  or  if  made,  is  not  accepted,  and 
the  judgment  in  the  appellate  court  is  more  favorable  for 
him  than  the  judgment  in  the  court  below,  or  more  favorable 
than  the  offer,  he  shall  recover  costs,  provided,  however, 
that  the  judgment  be  reversed  on  the  appeal,  or  be  made 
more  favorable  to  the  amount  of  $10. 

It  will  be  seen,  that  in  order  to  entitle  the  appellant  to 
costs,  he  must  specify  in  his  notice  of  appeal  the  particulars 
in  which  he  claims  the  judgment  should  have  been  more 
favorable  to  him.  If  he  neglects  to  do  this,  he  can  in  no 
contingency  recover  costs,  unless  he  obtains  judgment  in  his 
own  favor  in  the  appellate  court. 

Until  he  specifies  these  particulars,  the  respondent  is  un- 
der no  obligation  to  make  an  offer  to  modify  or  reduce  the 
judgment. 

In  this  case,  the  appellant  in  his  notice  of  appeal  specifies 
the  following  as  the  grounds  on  which  the  appeal  is  founded^ 
to  wit : 

1st.  The  judgment  is  against  the  weight  of  evidence. 
2d.  It  is  not  supported  by  the  evidence. 

3d.  On  the  evidence  the  plaintiff*  was  not  entitled  to 
recover. 

4th.  The  judgment  is  contrary  to  law  upon  the  evidence. 

There  is  not,  in  this  notice,  any  specification  of  any  par- 
ticular in  which  the  judgment  should  have  been  more  favor- 
able to  him,  unless  it  is  to  be  construed  as  claiming  that  it 
should  have  been  in  his  favor  instead  of  being  againit  him. 

If  it  is  to  be  thus  construed,  the  condition  of  the  appellant 
would  not  be  altered,  as  a  total  reversal  of  the  iudgment  of 
the  inferior  court,  and  the  rendition  of  a  judgment  in  favor 
of  the  appellant,  is  not  contemplated  by  section  371  of  the 
Code. 

That  section  provides  for  a  modification,  not  a  reversal 
of  the  judgment.     The  judgment  of  the  justice  is  to  be  cor- 
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rected^  and  as  corrected,  is  to  stand  as  his  judgment^  and  is 
to  be  enforced  accordingly. 

The  respondent  was  not  called  upon  to  make  an  offer,  and 
\^hen  one  was  made,  the  appellant  was  not  bound  to  ac- 
cept or  reject  it.  It  was  not,  and  from  the  form  of  the  notice 
of  appeal,  could  not  be  an  offer  to  modify  the  judgment,  as 
no  modification  was  suggested  by  the  appellant. 

It  was,  therefore,  a  wholly  useless  proceeding.  Had  the 
appellant  accepted  the  offer,  it  miglit  be  the  acceptance 
would  have  rendered  it  binding.  But  as  that  question  is  not 
in  the  case,  it  is  unnecessary  to  consider  it. 

If  I  am  right  in  supposing,  that  the  offer  does  not  im- 
pair the  rights  of  the  respondent  to  costs,  the  case  is  identical 
with  that  of  Putnam  agt.  Heathy  decided  by  this  conrt,  in 
September,  1870,  and  reported  in  41  Uow,j  262. 

^he  order  of  the  special  term  awarding  costs  to  the  res- 
pondent, must  be  affirmed,  with  $10  costs. 
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SUPREME  COURT. 

Alexander    Colvert^   respondent^   agt.   George    Hall^ 

appellant 


Where  jadgment  was  rendered  before  Uie  jastice  for  the  defendant  for  costs,  and 
the  plainnff  appealed  lo  the  county  court  and  recovered  judgment  for  $60  and 
costs;  and  in  his  notice  of  appeal  alleged  that  the  judgment  shonld'have  been  in 
his  favor  and  against  the  defendant,  and  there  was  no  evidence  to  warrant  the 
jadgment:  . 

ffeldf  that  this  specification  of  the  particnlars  in  which  the  judgment  shonid  have 
been  more  favontble  to  the  appellant,  did  not  call  upon  the  defendant  to  make  an 
offer  to  modify  the  judgment,  as  snch  speeificatittn  indicated  only  a  wish  to  have 
the  judgment  vacated,  and  another  entered  in  his  favor,  which  was  not  authorised 
by  (  37 L  of  the  Code  (Set  Koran  agu  McCleartUf  ante,  P''^)' 

But  the  plaintiff,  being  the  prevailing  party  in  the  ooanty  coart,  WM  entitled  to 
costs. 


Fourth  Judicial  Department 

Argued  at  Syracuse^  November ^  1871. 

Decided  at  Buffalo^  General  T^rm^  January^  1 872. 

Before  Mullin,  P.  J.^  Johnson  and  Talcott,  J  J. 

By  the  court,  Mullin,  P.  J. — On  the  trial  before  the  jus- 
tice, the  defendant  recovered  judgment  for  costs.  The 
plaintifi  appealed  to  the  county  court,  and  recovered  judg- 
ment in  that  court  for  $00  damages  together  with  costs. 

Both  parties  presented  to  the  clerk  bills  of  costs,  for  taxa- 
tion and  insertion  in  the  record  of  judgment.  The  clerk 
taxed  the^  bill  of  costs  presented  by  the  plaintiff,  and  the 
costs,  as  taxed  for  him,  were  inserted  in  the  record.  The 
defendant  moved,  at  special  term,  to  strike  the  costs,  as 
allowed;  from  the  record,  and  that  costs  be  taxed  in  his  favor 
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and  inserted  in  said  record.  This  motion  was  denied^  and 
from  the  order  denying  said  motion  the  defendant  appeals. 

By  section  371  of  the  Code,  the  prevailing  party  in  judg- 
ments rendered  on  appeal,  is  entitled  to  costs  in  all  cases, 
unless  the  appellant  shall  be  entitled  to  them  pursuant  to 
the  provisions  of  that  section. 

The  plaintiff,  in  bis  notice  of  appeal,  alleges  that  the  judg- 
ment should  have  been  in  his  favor  and  against  the  defendant 
and  there  was  no  evidence  to  warrant  the  judgment.  There 
is  no  other  specification  of  the  particulars  in  which  the 
judgment  should  be  more  favorable  to  the  appellant. 

By  reason  ot  the  want  of  such  specification  the  defendant 
was  not  called  on  to  make  an  oifer  to  modify  the  judgment. 
If  the  allegation  in  the  notice  of  appeal  can  be  considered  as 
indicating  a  wish  to  have  the  judgment  of  the  justice  altered 
it  is  to  have  that  judgment  altogether  vacated  and  another 
entered  in  iiis  favor.  This  cannot  be  done  under  section  371. 
The  judgment  can  be  modified  upon  complying  with  its  pro- 
visions, but  not  reversed. 

llie  cajse  is  not  brought  within  the  exceptions  or  limita- 
tions of  section  371,  and  hence  it  follows,  that  the  prevailing 
party  is  entitled  to  costs. 

The  order  of  the  county  court  must  be  affirmed,  with  $10 
costs. 
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Joshua  Wadlet  and  others,  appellants^  agt.  Joseph  Dayis, 

respondent. 

The  defendant,  in  his  notice  of  appeal  to  the  connty  court,  alleged  that  the  jndgment 
of  the  JQStiee  fbr  $169  25  damages  and  $8  05  costs  against  him,  should  have  been 
more  favorable  to  him  in  the  following  respects : 

1.  It  shoQld  have  been  in  his  favor,  and  against  the  plaintiffs,  for  $200. 

2.  It  shoald  have  been  in  his  favor,  and  against  the  plaintiiTs,  for  damages  and 
coats. 

3.  It  should  have  been  for  a  less  soro,  to  wit,  for  only  $50  against  appellant 

4.  It  shonld  have  been  tor  a  less  snm,  to  wit,  for  only  $75. 

On  the  trial  before  a  rereree  in  the  coonty  coart,  the  plaintiffs  recovered  jodgmenl 
for  $155  27  damages,  or  $13  98  less  than  the  recovery  before  the  jasiice. 

Seldf  that  the  plaintiff's  were  entitled  to  costs. 

This  CO  jrt  has  decided  at  the  present  term,  in  the  case  of  Jforaii  agt.  Jf<;CVKini« 
(ante^  p.  77),  and  in  Colvert  agt.  ffall  (anU^  p.  80),.  that  a  specification  tba(  the 
judgment  should  have  been  for  the  appellant  instead  of  the  respondent,  was  not 
admissible  under  section  371  of  the  Code. 

This  conrt  has  also  decided,  in  Putnam  agt  Btaik  (44  Hew.,  S262),  that  a  spedllea- 
tion  in  the  notice  of  appeal  that  the  judgment  should  have  been  more  favorable 
in  two  sums  of  different  amounts,  was  not  a  compliance  with  that  section. 

Fourth  Judicial  Department 

Argued  at  Syracuse j  November ^  1871. 

Decided  at  Buffalo  Greneral  Term^  January ^  1872. 

Before  Mullin,  P.  J".,  Johnson  and  Talcott,  J  J. 

By  the  court^  Mullin,  P.  J. — The  plaintifts  recovered 
judgment  before  the  justice  for  $169  2d  damages  and  $8  06 
costs. 

The  defendant  appealed  to  the  county  court  and  in  his 
notice  of  appeal  alleged  that  judgment  should  have  been 
more  favorable  to  him  in  the  following  respects: 

Ust,  It  should  have  been  in  his  favor,  and  against  the 
plaintifiDB,  for  $200. 
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2d.  It  should  have  been  in  his  favor^  and  against  the 
plaintiffs^  for  damages  and  costs. 

BcL  It  should  have  been  for  a  less  sum,  to  wit,  for  only 
$50  against  appellant. 

^th.  It  should  have  been  for  a  less  sum,  to  wit,  for  only 
$75. 

We  have  held  at  the  present  term  in  the  cases  of  Morun 
agt  McCleamSj  and  in  Colvert  agt.  Hall^  that  a  specification 
that  the  judgment  should  have  been  for  the  appellant,  instead 
of  the  respondent,  was  not  admissible  under  section  371  of 
the  Code;  that  section  contemplated  a  modification  only,  not 
a  reversal  of  the  judgment. 

We  held,  in  Putnam  agt.  Heath  (41  How.j  262),  that  a 
specification,  in  the  notice  of  appeal,  that  the  judgment 
should  have  been  more  favorable  in  two  sums,  of  different 
amounts,  was  not  a  compliance  with  section  371 ;  that  the 
appellant  was  bound  to  state  the  precise  sum  to  which  the 
judgment  should  be  reduced,  and  if  he  did  not,  the  respond- 
ent was  not  bound  to  make  an  offer  to  modify  it. 

After  the  appeal  to  the  county  court,  the  issues  were  re- 
ferred for  trial  to  a  referee,  who  ordered  judgment  in  favor 
of  the  plaintiff,  for  $155  27  damages,  or  $13  98  less  than 
the  recovery  before  the  justice. 

The  appellant  has,  in  no  respect,  complied  with  the  pro- 
visions of  the  Code  in  order  to  entitle  himself  to  costs.  The 
plaintiff  having  recovered  is  entitled  to  costs,  unless  the  ap- 
pellant has  established  his  right  thereto. 

The  special  term  having  awarded  costs  to  the  appellant, 
and  directed  their  insertion  in  the  record,  the  order  must  be 
reversed  with  $10  costs,  and  an  order  must  be  entered  award- 
ing costs  to  the  plainti^  and  their  insertion  in  tne  record. 
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N.  Y.  COMMON  PLEAS. 
Atkinson  agt.  Sewine. 

An  tnjunetion  order  only  affect*  property  received,  earned  or  dae  the  Jadgmant 

debtor  before  the  making  of  the  order. 
Wliere  the  judgment  debtor  borrowed  $100,  to  pay  bia  rent,  after  the  injnnctioa 

order  in  auppIementMrj  proceedings  was  made,  bat  did  not  pay  his  rent  until  aftar 

it  was  served  upon  him : 
Seldf  that  he  was  not  in  contempt  for  disobeying  the  order. 

Special  Ternty  August j  1871. 

Motion  to  punish  for  contempt  in  disobeying  an  injunc- 
tion in  supplementary  proceedings. 

It  seems,  that  after  the  order  was  granted,  and  just  prior 
to'  the  time  when  the  same  w^as  served  on  the  judgment 
debtor,  he  borrowed  a  check  for  $100,  for  the  purpose  of 
paying  his,rent,  which  amounted  to  that  sum,  and  which  was 
then  past  due. 

It  also  appeared  that  the  maker  of  said  check  was  not  in- 
debted to  the  judgment  debtor  in  any  sum  whatever,  but 
advanced  or  loaned  the  same  to  him,  as  an  accommodation 
to  enable  him  to  pay  his  said  rent. 

After  the  defendant  received  the  said  check,  and  after  the 
service  of  the  injunction  upon  him,  summary  proceedings 
were  commenced  by  the  landlord  to  dispossess  him  and  bis 
family  from  the  premises  occupied  by  them,  whereupon  he 
paid  his  rent  with  the  check  in  question. 

R.  H.  Channing,  for  plaintiff. 
W.  C.  Cakpenteb,  for  defendant. 

JjyETTy  J. — There  seems  to  be  considerable  doubt  whether 
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an  injunction  granted  in  supplementary  proceedings,  binds 
property  which  has  been  received  by  the  defendant  between 
the  granting  of  an  injunction  and  its  service  upon  the  defend- 
ant. 

In  this  case,  the  defendant  received,  after  the  injunction 
had  been  granted  and  before  its  service  upon  him,  a  check  for 
one  hundred  dollars. 

After  the  service  of  the  injunction,  he  disposed  of  this 
check,  and  the  plaintiff  claims,  that  this  was  a  violation  of 
the  injunction,  for  which  the  defendant  can  be  punished,  as^. 
the  order  bound  everything  which  the  defendant  had  in  his. 
possession  at  the  time  of  its  service. 

In  support  of  this  view,  is  cited  the  case  of  Sands  agt.. 
JRobertSy  (8  -4J6.,  343),  in  which  Judge  Hilton,  evidently 
takes  the  view,  that  the  order  affects  property  in  the  debtor's 
hands  at  the  time  of  the  service  of  the  order.  On  the  other 
band,  it  is  contended,  that  the  order  only  affects  property  re- 
ceived, earned,  or  due  before  the  making  of  the  injunction; 
order  Campbell  agt.  Genety  (2  HiU.j  290),  and  cases  there* 
cited.  This  being  a  general  term  decision  of  this  court,  mustr 
control  as  long  as  it  remains  unreversed,  and  n^ust  control 
my  decision. 

Motion  denied,  without  costs. 
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UNITED  STATES  DISTRICT  COURT. 


In  the  matter  of  Utlet  Habe^  a  bankrupt. 


Hanba!  in  a  case  of  inyolantarj  bankniptoj  allowed  $2  50-100  a  day  for  serrioas 
of  a  coatodian  in  charge  of  ihe  goods  seized,  altboagb  tbe  register  finds  that  ha 

.  shoald  have  boxed  and  stored  the  goods,  and  that  snch  CDstodianship  was  un- 
necessary; marshal's  claim  for  hjurtker  allovanee  under  section  47  rejected. 


Southern  District  of  New  Torky  in  Bankruptcy. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  on  this  8th  day  of  March,  A.  D.,  1872. 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify,  that  upon  the  taxation  of  the  mar* 
shal's  costs  therein,  I  was  attended  by  Chas  II.  Wight,  Esq., 
the  assignee  of  said  bankrupt  and  the  said  marshal,  by  his 
deputy,  Oliver  Fiske,  Esq.,  who  presented  for  taxation  a  bill 
of  the  items  of  his  said  costs  and  fees,  which  bill  is  hereto 
annexed.  That  I  proceeded  to  take  the  testimony  of  James 
Turney  and  Oliver  Fiske,  which  is  hereto  annexed.  That 
after  hearing  the  respective  parties,  I  taxed  and  deducted 
from  said  bill  the  following  items,  to  wit : 

"  Copying  papers : $1  00 

"Advertising  in  Commercial  Advertiser 4  50 

"  24  days  custody,  from  January  29  to  February  22d, 

"at  $2  50 60  00 

"  Allowance  to  marshal" 25  00 


$90  50 
That  as  to  the  said  item  of  $60,  and  the  said  item  of  $25, 
the  marshal  excepted  to  said  taxation,  and  requested  that  the 
point  be  ceitified  to  the  district  judge  for  decision. 
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And  I  further  certify^  that  the  reasons  for  taxing  said  item 
of  $60  from  said  bill,  are  as  follows : 

It  appears  from*the  testimony,  that  the  property  in  ques- 
tion was  a  quantity  of  hardware  upon  the  second  floor  or  first 
loft,  of  a  building,  the  first  floor,  and  the  second  and  third 
lofts  of  which  were  used  by  other  parties  for  mercantile  pur- 
poses. That  said  goods  were  deemed  sufliciently  secure  at 
night  by  locking  the  door  of  the  room  in  which  they  were, 
the  custodian  keeping  the  key.  If  so  secured  in  the  night, 
it  is  not  suggested  that  they  A^ould  not  be  equally  secure 
under  the  lock  and  key  in  the  day  time.  The  suggestion 
that  busmess  letters  that  might  contain  money,  drafts  or 
other  valuables,  are  usually  directed  to  the  place  of  business, 
and  might  fall  into  the  bands  of  unreliable  persons  in  case  the 
marshaFs  custodian  was  not  there  to  receive  them,  is  an- 
swered by  the  fact,  that  if  the  door  of  the  room  were  locked 
the  postman  would  scarcely  deliver  them  to  a  person  out- 
side. Besides,  it  would  be  easy  to  arrange  with  the  post- 
man, for  the  same  man  comes  to  the  building  every  day  to 
deliver  letters — ^to  deliver'  such  letters  at  the  marshal'  office, 
or  elsewhere. 

But  I  think,  the  marshall  is  bound  to  deal  as  economically 
with  property  that  he  seizes  under  a  warrant  as  if  the  prop- 
erty were  his  own,  by  purchase  or  otherwise.  It  cannot,  in 
such  case,  be  pretended,  that  he  would  be  at  the  expense 
of  having  one  man. spend  his  time  in  watching  it  for  the 
space  of  a  month  or  so.  He  would  either  lock  up  the  room 
or  box  and  store  the  goods. 

And  .when  it  is  considered,  that  the  responsibility  of  the 
marshall  for  loss  of  such  goods,  is  measured  by  what  is 
called  ordinary  care,  such  care  as  prudent  men  ordinarily 
take  of  their  own  property,  the  suggestion  of  his  liability  in 
such  a  case  is  absurd  (See  Browning  agt.  Han/ord,  5  Hilly 
568 ;  Moore  agt.  Wcsterveltf  1  Bosw.y  367 ;  Jenner  agt. 
JoliffCy  6  Johns.,  9.) 

It  may  be  suggested,  that  the  marshal  should  be  allowed 
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upon  this  item,  a  sum  equal  to  M^bat  it  would  have  cost 
to  have  boxed  and  stored  the   goods. 

In  answer  to  this,  it  appears  that  about  the  12th  of  Feb- 
ruary, the  landlord  of  the  premises  in  which  the  goods  were, 
obtained  possession  by  summary  proceedings,  and  the  mar- 
shal was  then  obliged  to,  and  did  box  the  goods  and  store 
them  elsewhere.  A  bill  amounting  to  $169  33-100  for  thus 
boxing,  removing  and  storing,  is  presented  to  the  assignee 
by  McEntee  &  Co. 

I  took  the  testimony  of*  Chas.  McEntee,  a  member  of 
said  firm  of  McEntee  &  Co^,  and  herewith  hand  the  same 
to  the  court,  with  the  bill  and  vouchers  annexed ;  from 
which  it  appears,  that  McEntee  &  Co.,  did  this  work  with 
the  aid  of  the  men  of  the  deputy  marshal,  and  that  they 
paid  said  deputy  S30  for  the  aid  so  rendered  by  his  men. 
If,  therefore,  the  marshal  were  allowed  anything  for  such 
expenses,  it  would  be  to  pay  a  second  time  for  the  same 
services.  Had  the  marshal  in  the  first  instance  done  this 
boxing,  and  removing  it  would  have  avoided  all  pretext 
of  claim  for  custodianship,  and  put  the  estate  to  no  more 
expense  than  it  has  now  incurred  therefor. 

The  fact  that  the  attorney  for  the  petitioning  creditors 
at  the  time  he  handed  the  warrant  to  the  marshal,  ex- 
pressed  the  opinion,  that  it  would  be  necessary  to  put  a 
man  in  charge,  I  don't  deem  material  He  c6uld  at  best 
bind  but  one  of  the  creditors,  and  I  don't  think  that  the 
marshal  can  substitute  the  opinion  of  the  attorney  for  his 
own.  He  must  act  upon  his  own  official  discretion  in  the 
execution  of  the  warrant. 

As  to  the  item,  "  allowance  to  the  marshal,  $25,"  I  don't 
understand  that  it  is  claimed,  that  any  extra  or  unusual 
services  were  rendered  in  the  case,  none  are  stated  cer- 
tainly. If  this  item  is  allowed,  it  must  be  under  the  pro- 
visions of  section  47,  which  is  in  these  words.  "  For  cause 
shown  and  upon  hearing  thereon  such  further  allowj^nce  may 
be  made  as  the  court  in  its  discretion  may  determine."    It  is 
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clear,  that  something  beyond  the  ordinary  duties  which  a 
marshal  is  called  upon  to  discharge  in  all  cases,  is  here  con* 
templated.  I  cannot  think,  that  the  present  case  is  brought 
within  the  purview  of  this  provisron. 

As  the  taxation  of  the  other  two  items  were  not  excepted 
to,  I  need  not  state  why  they  were  rejected.  Respectfully 
submitted,  I.  T.  WilliauS;  register. 

Blatchford,  J, — ^I  think  it  is  proper  to  allow  the  item 
of  $60,  and  to  disallow  the  item  of  t'itb. 

The  clerk  will  certify  this  decision  to  the  register ;  Isaiah 
T.  Williams,  Esq.,  March  8th,  1872. 
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SUPREME  COURT. 

Isaac  M.  Lindslat^  admin'r^  agt.  Solomon  Deafendobf  and 

Frederick  B.  Deafenborf. 


Where  the  dteUion  of  the  eoort^  filed  in  the  action,  directa  Jndgment  in  favor  of  the 
defendants  againetthe  plaintiff^  who  ■nea  aa  administrator,  it  allows  the  costs  to 
be  taxed,  and  cliarged  upon,  and  collected  wU  of  the  estate  represented  by  the 
administrator;  and,  in  the  absence  of  a  special  order  made  for  mismanagement, 
they  cannot  be  collected  oot  of  the  administrator  personally. 

Where  the  plaintiff  allowed  sixteen  months  to  elapse  after  his  snmmons  and  com- 
plaint were  served  upon  one  of  the  defendants  before  he  caused  the  same  to  be 
served  on  the  other  defendant,  ihns  rendering  it  necessary  that  two  91ns were  should 
be  prepared,  though  they  contained  substantially  the  same  defenses ;.  for  that  rea- 
son, each  defendant  allowed  the  coftf  before  notice  of  trial,  and  disbursements  prior 
to  issue  being  joined  by  service  of  the  answer  of  the  defendant  last  served. 


Oswego  Special  Terntj  Marchy  1872. 

This  axjtion  was  commenced  to  recover  possession  of  a 
five  hundred  dollar  bond^  or  the  proceeds  thereof. 

The  summons  was  served  on  the  defendant,  Solomon, 
April,  1S70,  who  employed  Whitney  &  Skinner  as  his  attor- 
neys, who  appeared  and  answered  for  him.  And  on  the 
31st  of  August,  1871,  the  summons  and  complaint  were 
served  on  defendant,  Frederick  B.,  who  retained  the  law  firm 
of  Whitney  &  Skinner  as  his  attorneys,  and  they  served  an 
answer  for  him,  October,  1871. 

The  trial  was  had  at  the  January  circuit,  and  a  judgment 
given  for  the  defendants,  dismissing  plaintiff's  complaint. 
The  principal  defense  alleged,  and  upon  which  the  defendants 
prevailed,  was  that  the  bond  in  question  was  the  property 
of  one  Eldred,  who  was  a  purchaser  for  value,  and  that  the 
defendants  were  merely  his  agents  for  its  disposal.  This  de- 
feuse  and  the  others  alleged  were  common  and  substantially 
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alike  for  both  defendants  The  principal  charge  of  the  case 
was  in  the  hands  of  Judge  Whitney,  although  Mr.  Skinner 
appeared  and  attended  upon  a  portion  of  the  trial. 

This  motion  is  made  to  obtain  an  order  allowing  the  de- 
fendants two  hills  of  costs  against  the  estate  represented  by 
the  administrator. 

C.  Whttnet,  for  motion. 
J.  C.  Chubchill^  opposed. 

Habdin,  J. — ^The  decision  filed  in  this  action  directed 
judgment  in  favor  of  the  defendants  against  the  plaintiff. 
That  allows  the  costs  to  be  taxed,  and  charged  upon,  and 
collected  out  of  the  estate  represented  by  the  administrator, 
and,  in  the  absence  of  a  special  order  made  for  mismanage- 
ment, the^  cannot  be  collected  out  of  the  administrator  per- 
sonally {Codej  ^  317 ;  Dodge  agt.  CrandaVy  30  N.  T.,  294 ; 
Shcum  agt.  JBarry,  38  N.  Y.y  46  ;  Fish  agt.  Cransj  9  Ahb,^ 
N.  8.,  252 ;  House  agt.  Lloydj  9  Abb.^  N.  S.,  267). 

Had  the  plaintiff  recovered  judgment  in  this  action,  he 
would  have  also,  under  section  304,  been  entitled  to  recover 
his  costs,  and  therefore,  in  virtue  of  section  305,  upon  the 
recovery  by  the  defendants,  they  are  entitled  to  recover 
costs,  and  as  before  observed  collect  them  out  of  the  estate 
represented  by  the  administrator.  Such  is  the  effect  of  sec- 
tion 305  in  its  application  to  their  case,  and  the  learned 
counsel  for  defendants  is  in  error  in  supposing  that  section 
entitles  the  defendants  to  two  bills  of  costs. 

Before  the  amendment  of  section  306,  by  the  legislature  in 
1851,  it  was  in  terms  applicable  to  cases  not  provided  for  by 
sections  304  and  305,  and  gave  the  court  discretion  in 
'equity  cases,  but  the  amendment  of  1851  provide  that  ''in 
all  actions  where  there  are  several  defendants  not  united  in 
interest,  and  making  separate  defenses  by  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court   may  awaid  costs  to  such  of  the  defendants  as  have 
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judgment  in  their  favor,  or  any  of  them,"  and  since  this 
amendment,  it  has  been  repeatedly  held,  that  in  all  actions 
"  when  there  are  several  defendants,  not  united  in  interest, 
and  making  separate  defenses  by  separate  answers,  and  the 
plaintifi  fails  to  recover  judgment  against  all,  the  costs  must 
be  awarded  by  the  court  before  they  may  be  taxed  and  en- 
tered (Bank  of  Utka  agt.  Wolfy  18  Uow.^  102  ;  Wicklo\o 
agt  Belly  18  Hoto.y  397).  The  section  now  applies  to  all 
cases  whether  legal  or  equitable  (29  How.y  89). 

The  general  rule  is  doubtless  not  to  alkrw  but  one  bill  of 
costs  when  several  defendants  appear  by  the  same  attorney, 
and  put  in  separate  answers,  and  in  cases  where  different  de- 
fendants appear  by  separate  attorneys  who  are  partners,  as 
well  as  when  an  attorney  appears  for  one  defendant,  and 
another  defendant  appears  by  an  attorney  who  is  the  clerk  in 
the  office  of  the  other  attorney  (16  Barb.y  693 ;  8  Paige^  621 ; 
5  How.y  104;  6  How.^  9;  6  Hilly  267;  2  Sandf.y  670;  3 
Sandf.y  730;  16  How.y  91;   20  How.y  61  J). 

When  the  appearance  is  by  diflerent  attorneys  for  separate 
defendants  coUusively,  and  for  the  purpose  of  increasing 
costs,  the  courts  have  uniformly  refused  to  allow  more  than 
one  bill,  and  it  has  been  said  that  when  attorneys  occupy 
the  same  office,  it  is  strong  ground  for  presuming  that  such 
appearance  was  for  the  purpose  of  increasing  costs  (15  Ahb,^ 
75  ;  op.  by  Ingraham,  29  How.y  89). 

But  in  cases  where  there  is  no  evidence  before  the  court 
to  prove  or  circumstances  to  justify  the  presumption,  that 
the  appearance  was  for  the  purpose  of  increasing  the  costs, 
and  double  services  have  in  fact  been  performed  the  practice 
has  been  to  allow  double  bills  or  additional  bills  to  the  extent 
of  the  increased  services  performed  necessarily  or  properly  in 
the  cause. 

When  the  Revised  Statutes  were  adopted,  they  contained  a 
provision  requiring  the  chancellor  to  revise  his  rule  as  period- 
ically, so  as  to  regulate  as  well  as  diminish  the  costs  charge- 
able thereunder — in. pursuance  of  such  requirements  he  pro- 
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vided  by  rule  130^  adopted  so  as  to  take  effect  the  same  day 
the  Revised  Statutes  went  into  effect,  "  that  wh^n  the  same 
solicitor  appeared  for  two  or  more  defendants  or  different 
solicitors  who  are  partners  appear  for  several  defendants,  and 
separate  answers  are  put  in  or  other  proceedings  had  by  or 
for  the  defendants  separately,  the  taxing  officers  in  the  taxa- 
tion of  costs,  either  as  between  party  and  party  or  between 
solicitor  and  client,  shall  consider  whether  such  separate  an- 
swers or  other  separate  proceedings  were  necessary  or  proper ; 
and  if  in  his  opinion  any  part  of  the  costs  occasioned  thereby, 
was  unnecessarilly  or  improperly  incurred,  the  same  shall  be 
disallowed.^' 

The  chancellor  states  in  his  opinion  in  Wendell  agt.  Lewis^ 
(8  Paige  J  614,  622),  that  it  was  supposed  to  be  the  settled 
practice  at  the  time  of  the  adoption  of  that  rule,  of  his  and 
"  all  other  courts  not  to  allow  separate  bills  to  be  made  out, 
or  duplicate  charges  to  be  taxed  for  services  which  were  per- 
formed but  once,"  and  in  that  case,  he  allowed  the  solicitor  a 
new  retaining  fee  for  the  new  defendants  brought  before  the 
court  "  by  an  amendment"  (2  Hoffman^  Ch.  JJ.,  86)  The 
case  in  the  Oth  Hillj  265,  which  is  cited  by  the  learned 
counsel  opposing  this  motion,  as  anything  for  disallowing 
two  bills  of  costs,  states  the  general  rule,  and  judge  Beonsok 
in  following  the  rule  allowed  a  charge  for  two  pleas,  because 
the  action  was  for  tort,  and  they  pleaded  separately  "  there 
being  two  defendants  entitled  to  costs,  and  only  one  attor- 
ney (op.j  266)  In  Tenbroeck  agt.  Paige,  6  Hilly  267),  there 
were  two  attorneys  for  different  defendants,  and  only  such 
services  as  were  separate  and  distinct,  were  allowed  to  be 
taxed. 

In  WalJcer  agt.  Alkriy  (16  How.,  91),  the  court  allowed  the 
attorney  who  appeared  for  two  defendants,  "  in  addition  to 
his  bill  of  costs  his  charges  for  putting  in  the  separate  an- 
swers of  Rusell,"  it  having  been  necessary  in  that  case  to  in- 
terpose a  separate  answer  {Same  case,  8  Abb.,  452). 

la  Castdlanos  agt  Beauville,  (2  Sand^  8upra)y  it  was  held 
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only  one  bill  would  be  allowed  when  the  defenses  have  been 
united,  and  for  the  period  before  the  union  of  the  manage- 
ment of  the  case;  separate  bills  were  allowed  to  the  separate 
attorneys. 

The  plaintiff  in  this  case  allowed  sixteen  months  to  elapse 
after  his  summons  and  complaint  were  served  upon  one  of 
the  defendants  before  he  caused  the  same  to  be  served  on 
the  other  defendant,  thus  rendering  it  necessary  that  two  an- 
swers should  be  prepared,  though  they  contained  substantially 
the  same  defenses,  and  for  that  reason,  each  defendant  should 
be  allowed  the  costs  before  notice  of  trial  and  disbursifients 
prior  to  issue  being  joined  by  service  of  answer  of  the  de- 
fendant last  served. 

Order  accordingly,  without  costs  of  the  motion. 
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Where  a  defendant  has  regularly  noticed  a  cause  for  trial,  bat  throagh  mistake  has 
omitted  to  file  a  note  of  issoe  with  the  clerk  to  have  it  put  upon  the  calendar, 
the  court  on  motion  has  the  discretion,  nnder  the  Code,  to. allow  saoh  note  of 
issne  to  be  filed  with  the  clerk  and  the  cause  placed  upon  the  calendar.  But 
audi  motion  will  not  be  allowed  to  be  made  later  than  the  firtt  daj  of  the  circuit. 


OtsegOy  Special  Temij  Marchy  1872. 

Be/ore  Ransom  Balcom,  J. 

The  defendant's  attorney  noticed  this  action  for  trial  at 
the  present  term  of  this  court;  but  through  mistake  omitted 
to  furnish  the  clerk  with  a  note  of  the  issue  as  required  by 
section  256  of  the  Code.  The  defendant's  attorney  now 
moves  to  have  the  cause  entered  upon  the  calendar  according 
to  the  date  of  the  issue.  To  which  the  plaintifTs  attorney 
objects. 

S.  A.  BowEN,  for  plaintiff. 
L.  L.  BuNDY,  for  defendant 

Balcom,  J. — ^This  cause  has  been  regularly  noticed  for 
trial  at  this  term  of  the  court,  by  the  defendant's  attorney. 
But  it  is  not  on  the  calendar,  for  the  reason  that  such  attor- 
ney did  not  furnish  the  clerk  with  a  note  of  the  issue  as  re- 
quired by  section  2b(i  of  the  Code.  And  no  such  note  of 
issue  has  yet  been  furnished  to  the  clerk.  The  question  now 
presented  is,  whether  the  court  piay,  in  its  discretion,  allow 
the  defendant's  attorney  to  furnish. the  clerk  with  a  proper 
note  of  issue,  and  have  the  cause  entered  on  the  calendar^ 
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according  to  the  date  of  the  issue.  It  is  provided  by  sec- 
tion 174  of  the  Code,  that  the  court  may,  in  its  discretion, 
"  supply  an  omission  in  any  proceeding  f^  and  I  am  of  the 
opinion,  it  is  a  proper  exercise  of  discretion  to  allow  the  de- 
fendant's attorney  to  turnish  the  clerk  with  a  proper  note  of 
the  issue  in  the  action,  and  have  the  cause  entered  on  the 
calendar.     Leave  to  do  this  is  granted  him. 

It  is  proper  to  add,  that  this  motion  was  brought  up  on 
the  first  day  of  the  term,  and  that  such  a  motion  would  not 
be  entertained  on  a  later  day. 
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COURT  OF  APPEALS. 

Daioel  D.  Comstogk,  respondent,  agt.  John  Dodge,  ex- 
ecutor, &c.,  appellant. 

Where  !n  an  aetion  of  (UtauH  and  battery ^  for  forcibly  expelling  the  plaintiff 
from  defendant's  premises,  it  is  a  question  for  the  Jnry  to  determine,  from  the- 
eTJdence  whether  the  defendant  had  actual potaeuion  of  the  premises,  giving  him 
the  right  of  sach  ezpalsion,  where  the  evidence  was  ancontrndicted  that  the 
defendant's  son  with  his  frtmily  occupied  the  premises,  but  ander  an  arrangement 
with  the  defendant  that  the  hitter  was  to  keep  possession  of  the  farm  and  premises 
and  provide  all  the  materials  and  necessaries  for  living,  and  pay  his  son  a  stated 
mlary  per  year  for  his  services  on  the  place. 

Where  the  jnry,  nnder  the  charge  of  the  judge,  are  prohibited,  from  passing  npon 
the  qnestion,  an  exception  to  soch  charge  on  that  point  is  well  taken. 

Where  the  defendant  in  such  action  has  died  since  the  trial,  and  the  caase  of  action 
not  being  one  that  survives,  a  new  trial  should  not  be  ordered,  for  no  trial  of  ih» 
issae  can  again  lawfully  take  place.    (Mason,  J,  dittenting, 

June  Termy  1869. 

Appeal  from  a  judgment  of  general  term  of  the  seventh 
district. 

Geo.  B.  Beadlet,  for  appellant 

Action,  assault  and  battery.  Tried  at  Steuben  circuit.. 
Verdict  for  plaintiff.  Defendant's  exception  heard  at  general 
term,  seventh  district,  in  first  instance.  New  trial  denied 
and  judgment  ordered  on  verdict.  Judgment  perfected.  The 
testator  having  appealed  to  this  court;  died.  His  executor 
submitted.     No  opinion  written. 

The  evidence  authorized  the  jury  to  find  the  facts  as  fol- 
lows: 

The  defendant's  testator  owned  a  farm  and  dwelling' honae 

on  it,  situate  in  the  town  of  Corning,  county  of  Steuben,  upon 
Vol.  XLIIL  7 
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which  he  had  resided  upwards  of  forty  years,  preceding  March, 
1SG2. 

la  March,  1862,  his  son  James  went  to  living  in  the 
house  on  the  farm,  under  an  arrangement  by  which  lie  was  to 
work  for  and  under  the  direction  of  the  testator,  at  the  price 
of  $150  per  year  for  his  services,  the  testator  to  keep  a  hired 
girl  in  tlie  house,  furnish  everything,  and  board  the  son  and 
his  family  there  ;  the  testator  to  keep  the  possession  and  en- 
tire control  of  the  house  and  premises  and  board  his  hands 
there ;  in  fact  the  son  James  was  the  niere  servant  of  testator. 

Under  this  arrangement  the  son  James  was  living  in  the 
house  at  the  time  in  question,  the  testator  furnished  the  pro- 
visions and  they  belonged  to  him  ;  all  the  pereonal  property 
on  the  premises,  including  the  furniture  in  the  house  (with 
slight  exception)  also  belonging  to  him,  and  his  sou  James 
merely  lived  there  under  his  direction  and  as  hii  servant. 

In  May,  1862,  the  plaintiff  went  on  the  premises  to  and 
into  the  house  there  without  atiy  license  or  authority  and 
there  spoke  harshly  to  the  testator,  who  thereupon  requested 
the  plaintiff  to  leave  the  premises  and  informed  him  that  he 
(the  testator)  had  the  control  of  the  premises.  The  plaintiff 
refused  to  go,  and  alter  repeating  the  request  several  times, 
the  testator  sought  to  remove  him,  and  in  so  doing  used  no 
unnecessary  or  unreasonable  force  or  violence.  The  force 
thus  used  constitutes  the  alleged  assault  and  battery.  The 
son  James  was  present  a  portion  of  the  time  in  question, 
and  did  not  in  any  manner  (so  far  as  appears)  object  to  the 
assertion  and  exercise  by  his  father  of  the  right  to  expel  the 
plaintift  from  the  premises. 

It  seem«thatrekitioiis  of  the  parties  had  not  been  pleasant 

The  plaintiff  recovered  a  verdict  of  $287. 

The  questions  arise  upon  the  exception  to  the  cliarge  as 
made,  and  upon  the  exceptions  to  refusal  to  charge  as  re- 
quested, whereby  the  court  held  as  matter  of  law,  that  the 
testator  had  no  right  to  require  the  plaintiff  to  leave  the 
premises,  or  to  expel  him  therefrom  under  any  circumstances, 
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inasmuch  as  his  son  James  resided  there,  although  the  latter 
was  a  mere  servant  of  the  testJitor ;  and  the  court  refused  to 
submit  any  question  to  the  jnry  in  that  respect. 

L  The  first  exception  to  the  charge  of  the  court  was  well 
taken. 

The  court  by  this  charge  held,  that  the  fact  that  the  test- 
ator's son  James  was  rightfully  residing  in  the  house,  gave 
him  exclusive  control  of  it,  whatever  may  have  been  the  ar- 
rangement with  the  testator  under  which  he  resided  there  ;. 
and  that  the  testator  had  not  the  right  to  expel  the  plaintiff 
or  to  exercise  control  there,  although  such  right  was  ex- 
pressly reserved  to  him  by  the  arrangement  under  which 
James  was  residing  there  ;  that  James  had  the  exclusive  con- 
trol and  that  the  testator  could  act  only  by  his  authority. 

1.  Jt  may  be  that  the  house  was  the  domicil  of  the  son 
James,  so  as  to  enable  him  to  protect  him  against  an  intruder, 
yet  the  testator  also  had  the  right  to  remove  a  stranger  from 
the  house ;  the  testator's  right  to  control,  and  his  possession 
which  he  reserved  and  had  by  the  aiTangement,  gave  him 
the  authority  to  produce  the  removal  of  the  plaintiff  at  the 
time  in  question. 

2.  The  son  James  was  residing  there  as  the  servant  of  the 
testator,  and  it  was  not  necessary  for  the  testator  to  act 
through  James  or  by  his  direction  or  request,  ^although  it 
might  have  been,  and  was,,  the  duty  of  James  to  act  under 
the  direction  of  the  testator,  his  master,  and  in  so  doing  would 
represent  the  latter;  the  authority  of  James  was  merely 
derivative  not  independent. 

3.  By  the  charge,  the  court  repudiates  entirely  the  ar- 
rangement that  the  testator  should  have  the  control  and  pos- 
session, and  gives  James  the  exclusive  control,  and  makes 
him  the  superior  of  the  testator,  makes  the  master  the  servant, 
and  the  servant  the  master. 

II.  The  court  ought  to  have  submitted  to  the  jury  the  first, 
second  and  third  propositions,  as  requested  respectively,  or 
some  one  of  them. 
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1.  The  evidence  fairly  authorized  the  jury  to  find  that 
James  McBurney,  the  son^  was  a  mere  hired  servant  of  the 
testator,  and  that  the  latter  had  the  control  of  the  house  and 
premises,  and  the  right  to  direct  the  action  of  the  servant  in 
the  house  and  on  the  premises. 

That  constitutes  actual  possession  in  the  testator  {Haywood 
agt.  Miller^  3  Hilly  90,  92 ;  Putnam  agt.  Wise^  1  Hi%  248). 

2.  The  servant,  James  McBurney,  had  no  possession ;  he 
was  the  mere  instrument  of  the  testator,  who  performed 
services  through  him.  James  McBurney  by  virtue  of  his 
own  right,  had  no  power  to  expel  anyone  from  the  premises, 
but  by  his  relation  as  servant  to  the  testator,  authority  to 
him  was  implied,  and  in  exercising  such  power  or  in  defense 
of  the  premises,  he  would  be  deemed  acting  for  the  testator, 
and  as  the  instrument  of  the  latier.  It  would  be  the  act  of 
the  testator,  and  by  virtue  of  his  implied  authority. 

3.  The  right  to  expel  a  party  from  land  by  force,  depends 
upon  actual  possession,  and  can  only  be  justified  by  the 
party  in  possession  {Parsons  agt.  Brown,  16  Barb.,  590.) 

The  testator  clearly  had  the  possession,  and  by  the  refusal 
of  the  plaintifi^  to  leave  the  premises,  on  his  request,  he  be* 
came  a  trespasser  from  that  time,  and  the  testator  and'  no- 
body else  had  the  right  to  expel  him  {Adams  agt  Bivers,  1 1 
Barb.y  397 ;  Wood  agt.  Leadbittery  13  Mee.  dk  Welsb.y  838). 

4.  The  idea  of  the  judge  at  the  circuit,  that  the  house  was 
the  domicil  of  the  servant,  is  true  to  a  certain  extent ;  he  bad 
the  right  to  protect  himself  in  it,  and  by  virtue  of  the  au- 
thority from  the  testator  implied  by  his  relation  as  hired 
servant,  he  had  authority  to  protect  the  premises ;  but  in 
the  exercise  of  the  right  he  would  be  deemed  acting  for 
the  testator. 

5.  The  expulsion  of  a  party  in  such  case  is  upon  the  idea 
of  protection  of  property  and  not  of  the  person. 

And  certainly  what  a  party  may  do  by  another,  he  may  do 
himself. 

6.  If  the  servant  were  prosecuted  for  expulsion  oif  a  party 
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from  the  premises  of  his  master,  he  could  not  justify  by  any 
possession  of  his  own^  but  as  acting  for  his  employer,  and  his 
relation  would  snpport  his  authority. 

7.  The  action  of  trespass  can  only  be  maintained  by  the  party 
in  possession  of  occupied  land  [Stuyvesant  agt.  TompkinSy  9 
Johns.y  61 ;  Frost  agt  Duncatiy  19  Barb.y  560). 

The  servant,  James  McBurney,  could  not  have  enforced 
protection  to  the  premises  by  action  of  trespass ;  the  testator 
had  possession,  and  he  only  could  maintain  such  action.  That 
is  the  test'  {Putnam  agt.  Wise^  1  Uillj  248 ;  Boggett  agt. 
Frier  J  11  East^  301;  Russell  di^.  Scott,  9  Cow.,  2S1). 

8.  The  servant,  James,  had  no  possession  himself. — Eject- 
ment would  not  lie  against  him  (Hagwoodiagt.  Millery  3  Hillj 
92). 

He  had  no  independent  right  in  respect  to  the  premises. 
He  could  not  assume  any  right  in  that  respect  as  against  the 
testator.  The  latter  had  the  right  to  remove  him  from  the 
premises  {Haywood  agt  MiUeTj  3  Hilly  92). 

9.  The  servant,  James,  being  |he  representative  of  the 
testator,  the  latter  through  him  had  the  actual  possession  of 
the  premises  (Pu^wam  agt.  Wise,  1  i/iK,  248). 

And  with  it  the  right  to  protect  them  fully  by  physical 
force  or  by  action. 

He  exercised  his  right  in  this  case,  and  no  more. 

10.  This  is  not  a  case  of  expulsion  by  force  of  a  party  in 
possession,  by  one  having  merely  a  right  to  the  possession. 
The  plaintiff  was  a  stranger  on  the  premises.  Somebody 
had  the  right  to  require  him  to  depart,  and  expel  him. 

The  servant,  James,  may  have  had  the  authority  as  servant, 
but  the  defendant  had  the  independent  right 

1 1.  It  cannot  be  claimed  that  James  had  the  right  to  expel 
the  testator,  that  the  servant  could  legally  drive  the  master 
from  his  premises. 

The  entire  services  of  James  belonged  to  the  testator, 
who  was  chargable  for  injurious  consequences  to  others  by 
negligence  of  the  servant  while  in  his  service. 
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UI.  It  appears,  that  James  McBurney  was  preseut  when 
the  testator  was  removing  the  plaiutifi  from  the  premises, 
and  made  no  dissent. 

It  is  insisted  that  the  jury  were  authorized  to  find  that 
James  consented  to  the  expulsion. 

In  view  of  the  holding  of  the  court  at  the  circuit,  that 
the  master  and  servant  had  changed  positions,  so  that  the 
servant  had  become  the  master,  and  that  the  testator  could 
act  in  that  respect  only  by  his  consent,  the  fourth  propos- 
ition ought  to  have  been  submitted.  Although  the  ruling 
of  the  court  in  this  respect  is  not  conceded  to  be  tenable. 

IV.  The  arrangement  as  stated  by  the  testator,  was  eflectual 
to  continue  the  actual  possession  in  him,  and  the  servant, 
James  living  there  pursuant  to  that  arrangement,  thereby 
relinquished  to  the  testator  all  the  rights  in  that  respect  (if 
any)  which  he  otherwise  may  have  had ;  and  no  authority 
of  the  servant  can  be  set  up  against  the  affirmative  action 
of  the  testator  in  relation  to  the  premises. 

The  plaintiff  was  advised  of  the  rights  of  the  testator  and 
has  no  reason  to  complain  of  the  consequences. 

The  court  ought  to  have  submitted  the  question  to  the  iury. 

The  judgment  should  be  reversed,  and  new  trial  granted. 

Geo.  T.  Spexceb,  for  respondent. 

In  March,  1S62,  James  McBurney  took  possession  of  a 
house  on  the  defendant's  farm,  in  the  town  of  Corning,  under 
an  agreement  with  the  defendant  to  occupy  the  same,  with 
his  family  for  an  indeSnite  period.  In  May,  1SG2,  the  plain- 
tiff went  to  the  house  occupied  by  James  McBurney,  for  the 
purpose  of  making  a  social  call  on  his  wife. 

While  there  in  conversation  with  Mrs.  McBurney,  the  de- 
fendant came  in  and  ordered  the  plaintiff  to  leave  the  bouse. 
The  plaintiff  refused  to  go  unless  Mrs.  McBurney  desired  him 
to  leave,  she  did  not  request  him  to  leave. 

The  defendant  thereupon  seized  the  plaintiff  by  the  collar, 
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dragged  him  out  of  door,  off  the  steps  down  upon  the 
ground  and  bruised  and  severely  injured  him  from  which 
injury  he  became  sick,  sore  and  lame,  and  so  continued  for  a 
long  time. 

This  action  was  brought  to  recover  for  the  injuries  sustained 
by  him. 

The  action  was  tried  before  Hon.  J.  C.  Smith,  and  a  jury. 
The  plaintiff  recovered  two  hundred  and  eighty-seven  dollai^s, 
upon  which  judgment  was  entered.  The  defendant  moved 
for  a  new  trial  in  the  general  term,  in  the  seventh  district, 
which  motion  was  denied,  and  he  then  appealed  to  this 
court. 

I.  James  McBurney,  being  in  the  actual  possession  of  the 
house  when  this  assault  and  battery  was  committed,  had  the 
right  to  invite  his  friends  or  the  friends  of  his  wife  thereto 
and  with  the  consent  of  either,  any  of  their  friends  could 
visit  them  and  was  not  trespassei*s  in  so  doing. 

They  had  the  right  to  determine  who  might  and  who 
might  not  come  to  this  house  as  well  from  their  rights 
as  persons  in  actual  possession,  as  from  the  permission  of 
^the  defendant.  He  testi6.ed,  "  I  told  my  son  and  his  wife 
they  must  be  very  careful  who  they  let  come  there  or  they 
would  get  imposed  upon." 

The  plaintiff  was  the  guest  of  Mrs.  McBurney,  and  the 
defendant  ha^l  no  more  right  to  expel  him  from  the  house 
than  he  had  to  expel  her.  She  had  received  him  as  her 
guest,  and  was  convei"sing  with  him  when  the  defendant 
came  in. 

The  defendant  was  not  living  at  this  house,  but  was  resid- 
ing with  his  family  about  half  a  mile  distant. 

To  authorize  a  party  forcibly  to  expel  a  person  from 
premises,  he  must  be  in  the  actual  possession  thereof;  having 
the  right  to  possession  is  not  sufficient  {Par sops  agt.  Browriy 
15  Barh.j  590 ;  Hyatt  agt.    Wood.^  13  J,  -B.,  238). 

II.  The  first  exception  taken  by  the  counsel  for  the  de- 
fendant is  to  the  charge  of  the  justice  holding  the  court, 
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wherein  he  charged  the  jury,  "that  if  they  were  satisfied 
from  the  evidence,  that  at  the  time  of  the  injury,  James 
McBurney  was  rightfully  residing  with  his  famUy  in  the 
house  which  the  plaintiff  visited,  then  the  house  as  a  domicil 
was  for  the  time  being  under  the  exclusive  control  of  James 
McBurney,  and  if  the  plaintiff  lawfully  visited  the  house 
for  the  purpose  of  seeing  a  member  of  the  family  residing 
there,  and  conducting  himself  properly  while  there,  the 
defendant  had  no  right  to  expel  or  remove  him  from  the 
house  by  force  without  autliority  of  James  McBurney/* 

This  charge  was  correct  (2  Rentes  Com.y  431  ;  Parsons 
agt.  Brown  J  15  Barb.,  690). 

This  house  was  clearly  the  dwelling  of  James  MfcBurney. 
His  family  jesided  there. 

Any  and  every  settled  habitation  of  a  man  and  his  family 
is  his  house  or  mansion  {Mason  agt.  the  People,  26  JV.  J*., 
200). 

III.  The  court  charged  the  jury  that  this  was  a  case  in 
which  they  might  give  exemplary  damages  if  they*  thought 
proper. 

To  this  charge  an  exception  was  taken. 

This  was  a  proper  case  for  the  allowance  of  exemplary 
damages  {Worth  agt.  Jenkins^  14  «/".  i?.,  352;  Tilhison,  agt. 
Cheethamy  3  J.  1?.,  66 ;  Sedgwick  on  DamageSy  482). 

IV.  The  request  of  the  counsel  for  the  defendant  to  charge 
the  jury,  was  properly  refused. 

There  was  not  evidence  sufficient  to  authorize  the  jury  to 
find  that  the  defendant  had  actual  possession  of  tnis  house. 

It  is  error  t\}  refuse  to  charge  the  jury  as  requested,  if  the 
evidence  would  not  warrant  them  in  finding  the  facts,  even 
though  as  a  proposition  of  law,  the  desired  instructions  are 
correct  {Kiernan  agt.  BocheleaUy  6  Bosw,y  148). 

V.  The  judge  also  properly  refused  to  charge  as  requested. 
It  would    have    been   improper  for  the  court  to  submit 

the  question,  whether  James  McBurney  was  a  mere  servant 
or  whether  the  defendant  had  actual  possession  of  the  house 
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There  was  no  proof  to  justify  the  jury  in  finding  that 
Jumes  McBumey  was  only  a  servant^  and  if  the  jury  had  so 
found  their  verdict,  it  would  have  been  set  aside.  The  ques- 
tion whether  James  McBumey  was  rightfully  in  possession 
had  been  fairly  submitted  by  the  judge  in  the  charge  as 
given. 

VL  The  request  of  defendant's  counsel  was  properly  re- 
fused. 

It  makes  no  difference  what  acquirements  the  defendant 
made  with  James  McBurney,  he  yielded  the  house  to  him  as 
a  domicil  and  removed  with  family  therefrom  to  a  house  some 
distance  off,  and  took  up  his  domicil  or  residence. 

He  abandoned  it  as  a  domicil  when  he  left.  He  could 
control  but  one  house  as  a  domicil. 

The  fair  import  and  meaning  of  the  contract  between  the 
defendant  and  James  McBurney,  is  that  James  was  to  have 
the  use  of  the  house,  furniture  and  wages  of  a  hired  girl, 
and  $150  for  his  services  for  one  year. 

This  made  James  a  tenant  of  the  defendant,  and  so  long  as 
he  performed  his  part  of  the  contract,  the  defendant  had 
no  right  to  remove  him,  until  the  defendant  had  recovered 
possession,  James  had  the  right  to  control  the  house,  and 
stiy  who  should  and  who  should  not  visit  him  or  his  family 
there. 

VII.  The  judge  also  properly  overruled  the  request  of 
defendant's  counsel. 

To  authorize  a  party  ^o  eject  a  pei-spn  by  force  from  a  house 
or  from  premises,  he  must  have  the  actual  possession,  having 
the  right  to  the  premises  is  not  sufficient  {Parson  agt.  Braum^ 
16  jBarft.,  590 ;  Hyatt  agt.  Woody  3  J.  R,  23S). 

And  there  was  no  evidence  which  would  authorize  the 
jury  in  finding  that  the  expulsion  was  by  the  assent  of 
James. 

VIIL  The  judge  properly  overruled  the  request  of  the 
counsel  for  the  defendant  to  charge  as  requested  {See  author^ 
ities  under  last  point). 
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There  was  no  proof  which  would  have  authorized  the  jury 
to  find  the  plaintift'  was  a  trespasser ;  and  if  tie  was  at  the 
time,  there  waa  no  proof  that  the  defendant  had  the  authority 
to  expel  him. 

Daniels,  J. — ^The  only  evidence  given  upon  the  trial  of 
this  cause  concerning  the  terms  made,  while  James  McBurncy 
occupied  the  dwelling-house,  from  which  the  defendant  forci- 
bly expelled  the  plaintifi)  was  that  w^hich  was  given  by  the 
defendant  himself;  he  stated  those  terms  to  be  that  he  was  to 
keep  possession  of  the  farm  and  house;  to  keep  a  hired  girl 
there;  and  board  his  son  and  his  family  there,  and  pay  him 
$150  per  year  for  his  services ;  that  he,  the  defendant,  was 
to  furnish  every  thing  for  the  house;  keep  possession  and 
board  his  hands  there;  that  he  was  to  have  entire  control 
of  the  premises,  and  his  son  to  work  for  him  under  his  direc- 
tion. That  the  furniture,  beds,  bedding  and  materials  for  the 
table,  and  all  the  personal  property  on  the  premises,  belonged 
to  him;  that  he  furnished  all  provisions  and  every  thing  lor 
the  house,  and  that  his  son  staid  there  under  the  arrangement 
mentioned  by  him. 

If  this  evidence  was  true — and  it  was  for  the  jury  to  deter- 
mine whether  it  was  po  or  not — ^then  it  was  clear  that  the 

» 

defendant  was  in  the  possession  of  the  house  when  he  re- 
moved the  plaintiff  from  it.  For,  as  his  sgn  occupied  it  for 
him.  and  not  for  himself,  as  his  servant  and  under  his  control 
and  direction,  that  rendered  the  possession  his  own,  and  not 
that  of  his  son  {Putnam  agt.  Wise,  1  Hilly  234.  248;  Hay- 
wood agt.  Miller  J  3  Hilly  90 ;  Robertson  agt.  Gcoryey  7  N. 

H.y   306). 

And  after  giving  the  phin tiff  notice  that  this  was  the  rela- 
tion existing  upon  this  subject  between  himself  and  his  son, 
as  the  plaintiff  testified  he  did,  he  had  a  right  to  require  him 
to  leave  the  house,  and  upon  his  refusing  to  do  that  unless 
directed  to  do  it  by  his  son's  wife,  whom  he  had  gone  there 
to  visit,  the  defendant  was  justified  in  applying  such  a  degree 
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of  force  to  him  as  was  rendered  necessary  for  the  purpose  of 
securing  obedience  to  the  direction  he  had  given. 

The  learned  judge  at  the  trial,  therefore,  erred  in  declining 
to  charge  the  jury  that  the  defendant  was  justified  in  expel- 
ling the  plaintiff  from  the  house,  if  they  should  find  the  fact 
that  he  w^is  at  that  time  in  possession,  and  that  he  used  no 
more  force  than  the  occasion  required  after  he  had  first  re- 
quested him,  and  the  plaintiff*  had  refused,  to  leave  the  house. 
His  request  was  afterwards  twice  again  repeated,  and  to  each 
repetition  of  it  the  court  responded  as  before. 

The  charge,  as  given,  did  not  include  or  answer  it.  For 
the  jury  could  have  very  consistently  found  that  the  defend- 
ant's son  was  rightfully  residing  with  his  family  in  the  house, 
>^hile  the  actual  possession  was  that  of  the  defendant.  Such, 
no  doubt,  was  their  relation,  if  what  the  defendant  testified 
to  was  the  truth ;  but  the  charge  of  the  court  totally  deprived 
him  of  the  legal  benefit  he  was  entitled  to  derive,  by  way  of 
defense,  from  the  possession  he  had  of  the  dwelling-house. 
The  point  was  clearly  and  distinctly  raised,  as  well  as  fairly 
presented,  by  the  evidence  and  the  defendant  was  entitled  to 
have  the  judgment  of  the  jury  upon  it.  As  he  was  deprived 
of  that  right  the  judgment  appealed  from  should  be  reversed, 
hut  as  the  defendant  has  departed  this  life  since  the  trial  was 
had,  and  the  cause  of  action  is  not  one  that  survived  his  de- 
cease, it  should  be  done  without  directing  a  new  trial,  for  no 
trial  of  the  issue  can  again  lawfully  take  place,  and  without 
costs  to  either  party. 

IIuxT,  LoTT,  WooDRUFP  and  Groveu,  JJ.,  concur. 
Mason,  J.,  dissents. 
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SUPREME  COURT. 
John  F.  Elwell  agt  Wiluam  R.  Robbins. 

On  a  reference  to  Mscertain  tbe  rigbtB  of  claimants  to  turpltu  money*  in  a  mortgage 

foreclosare  caee,  the  claimanta  are  entitled  to  ibe  feei  of  the  referee  aud  feet  o/tJU 

cierk,  in  tbe  proceeding. 
Tbe  only  it»a,  aside  from  disborsements,  tliat  can  be  allowed  the  rJaimanis,  at  tbe 

rate  allowed  for  similar  services  iu  civil  actions,  are  such  as  are  prescribed  by  ibe 

Code. 
In  this  case,  the  claimants  are  entitled  to  costs  ftir  two  motion  fees  of  $10  each. 

One  for  the  appointment  of  the  referee,  aud  the  other  fur  the  coulirmaiiou  of  his 

report. 
It  $eems^  that  there  may  be  cases  in  which  it  would  be  proper  to  allow  a  Mai  fee, 

before  the  referee.    These  are  special  proceedings  aud  costs  may  be  allowed  m 

the  discretion  of  the  court. 

Otsego  Special  Ternty  Marchy  1872, 

Presenty  Ransom  Balcom^  J. 

The  mortgaged  premises  having  been  sold  pursuant  to 
a  foreclosure  judgment  in  the  action,  there  was  a  surplus  of 
over  $1,000,  after  paying  the  mortgage  and  costs  in  the 
action.  On  motion  of  William  Burch,  Esq.,  the  court  ap- 
pointed B.  J.  Schofield,  Esq.,  referee  under  rule  77  of  this 
court,  to  ascertain  and  report  as  to  tbe  rights  of  persons  to 
said  surplus.  On  the  presentation  of  the  report  of  said 
referee,  it  was  confirmed  on  motion  of  said  Burch,  who  asked 
for  costs  of  the  proceedings. 

Wm.  Burch,  for  claimants. 

Balcom,  J. — ^It  was  held  in  The  N.  x.  Ll/e  Ins.  and 
Trust  Co.  agt.  Vandcrlilty  (12  Abb.y  458),  that  in  dispos- 
ing ot  surplus  funds  arising  on  foreclosure  of  a  mortgage,  the 
court  has  authority  to  allow  to  the  parties  a  suitable  com- 


NEW  YORK  PRACTICE  REPORTS.      100 

Elwell  RgU  Bubhins. 

pensatJon  for  costs  and  disbursements,  to  be  paid  out  of  the 
funds,  but  nothing  in  addition  to  the  taxable  costs. 

This  is  the  special  proceeding.  It  is  provided  by  statute, 
that  in  special  proceedings,  costs  may  be  allowed  in  the  dis- 
cretion of  the  court,  and  when  allowed  shall  be  at  the  rate 
allowed  ior  similar  services  in  civil  actions  {Laws  oflSo^f  p. 
593,  ^  3). 

The  claimants  to  the  surplus  money  in  this  case,  are  en- 
titled to  the  fees  of  the  referee,  $3,  for  one  day,  and  fees  of 
the  clerk  in  the  proceeding.  The  only  costs,  aside  from  dis- 
bursements, that  can  be  allowed  the  claimants,  at  the  rate 
{illowed  for  similar  services  in  civil  actions,  are  such  as  are 
prescribed  by  the  Code. 

.  The  attorney  for  the  claimants  has  made  two  motions  in 
this  proceeding,  one  for  the  appointment  of  the  referee,  and 
the  other  for  the  confirmation  of  his  report.     And  by  section 

315  of  the  Code,  not  exceeding  SIO,  for  each  motion  can  be 
allowed  the  claimants  or  their  attorney,  in  the  discretion  of 

the  couH*. 

I  will  not  say  but  that  there  may  be  cases  where  the  pro- 
ceeding before  the  referee  should  be  regarded  in  the  nature 
of  a  trial,  and  a  trial  fee  allowed  to  the  claimant  of  the  sur- 
plus money  in  the  discretion  of  the  court.  But  I  think  no 
trial  fee  should  be  allowed  to  the  claimants  in  this  proceeding. 

The  attorney  of  the  claimants  seems  to  think,  that  $20 
will  cover  his  charges  and  the  disbursements  in  this  proceed- 
ing, and  the  costs  and  disbursements  of  the  claimants  therein, 
are  fixed  at  820,  to  be  paid  to  them  or  their  attorney  out  of 
the  surplus  money  in  question. 
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U.  S.  DISTRICT  COURT. 

In  the  matter  of  John  J.  Staff,  and  John  J.  Staff,  Jr., 

bankrupts. 

A  bill  of  itenwof  an  sttorney's  claim  is  not  made  evidence  of  the  statements  therein 
contained,  merely  npoa  the  testimony  of  the  attorney  that  he  performed  tiie 
services  mentioned  in  the  bill,  and  that  they  are  worth  the  snm  therein  charged. 

Creditors  who  object  to  the  accounts  of  the  assignee  do  not  snffer  any  of  the  con- 
seqnences  of  a  default  by.  a  non-appeari^nee  before  the  register  at  the  aaditing  of 
the  account. 

It  is  the  duty  of  the  register  in  auditing  a  bill  for  professional  services  and  disbnrse- 
m'^nts,  to  examine  the  items  of  the  accounts  as  to  the  necewiiy  and  value  of  the 
serviceSf  and  the  occasion,  necessity  and  amonntof  the  disbursements  and  how  they 
came  to  be  rendered  and  made,  and  whether  they  are  proper  items  for  snch  an 
araonnt.  or  whether  they  ought  to  be  compensated  through  some  other  form  of 
proceeding. 

SoutJiern  District  of  New  YorJcy  in  BanJcruptcy. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  this  29th  day  of  March,  A.D.,  1872. 

I,  the  undersigned  register,  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  that,  pursuant  to  the  directions  of 
the  district  judge  in  this  matter  under  my  certificate  therein 
of  February  13th,  I  proceeded  to  the  audit  of  the  accounts 
of  the  assignee,  which  were  duly  filed  with  me  on  the  11th 
day  of  January,  1872.  Whereupon  the  said  assignee  offered 
himself  as  a  witness,  and  was  examined  by  Mr.  Whitehead, 
who  stated  that  he  appeared  for  Mr.  Malcolm.  At  the  close 
of  his  testimony  the  assignee  stated,  that  this  was  oil  the 
testimony  he  had  to  offer.  Mr.  Whitehead,  then  called  Mr- 
Malcolm,  who  being  sworn,  was  examined  by  Mr.  Whitehead. 
At  the  close  of  the  testimony  of  Mr.  Malcolm,  Mr.  Whitehead 
offered  in  evidence  a  bill  of  the  items  of  the  claim  of  Mr. 
Malcolm  which  was  filed  with  me  by  the  assignee,  as  one  of 
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the  vouchers  of  his  said  account,  on  the  11th  day  of  January 
aforesaid.  But  I  declined  to  permit  the  paper  to  be  read  as 
evidence  of  the  facts  that  might  be  therein  stated.  To  this 
ruling  Mr.  Whitehead  excepted,  and  desired  me  to  certify  the 
point  to  the  district  judge  for  decision.  "^ 

And  I  further  certify,  that  the  grounds  of  the  said  decision, 
are  as  follows :  I  have  examined  the  paper  as  a  voucher, 
and  was  familiar  with  its  contents.  It  is  duly  receipted  and 
its  validity  as  a  voucher,  t.<?.,  as  proof  that  the  assignee  did 
in  fact  consent  that  Mr.  Malcolm  should  retain  out  of  the 
sum  of  $1,339,  which  he  claims  to  have  collected,  the  sum  of 
$893  86-100,  as  and  for  his  professional  services  in  and  about 
collecting  the  same,  all  this  was  before  the  court  at  the  time 
the  case  Was  sent  back  to  me*  with  directions  to  "  audit  the 
account  of  the  assignee,  including  the  item  for  the  amount 
allowed  by  him  to  Mr.  Malcolm,''  which  I  construe  to  mean, 
to  take  testimony  concerning  the  services  claimed  to  have 
been  rendered,  and  determine  the  value  thereof  (3  Denio^ 
391).  I  could  not  think  this  pnper,  per  se^  evidence  of  the 
truth  of  whatever  might  be  written  therein,  nor  could  I  think 
that  it  became  so  upon  the  evidence  given  by  Mr.  Malcolm, 
to  wnt :  "  I  performed  th^ professional  semces  mentioned  in 
Exhibit  A."  (the  paper  in  question).  "  These  professional 
charges  aud  disbursements  were  made  in  and  about  collecting 
this  very  money.''     •     #     • 

"  I  am  acquainted  with  the  value  of  professional  services 
in  the  city  of  New  York.  '  In  my  opinion,  the  charges  were 
very  moderate.  If  the  fund  had  been  larger,  I  should  have 
charged  a  larger  sum."  If  such  testimony  would  make  a 
paper  admissible  as  evidence  of  the  truth  of  whatever  might 
be  written  upon  it,  a  witness  when  called  upon  the  stand, 
has  only  to  produce  a  paper  upon  which  he  has  written 
what  he  wishes  to  prove,  swear  that  what  is  therein  written 
is  true,  and  hand  it  up  to  be  read  as  his  testimony  in  the 
case.  But  as  the  paper  is  before  the  c«>urt  as  one  of  the 
vouchers  of  the  assignee,  we  may  look  into  it  for  the  pur- 
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pose  of  ascertaining  what  it  would  prove  if  admitted  in  evi- 
dence, for  this  will  obviate  the  necessity  of  sending  the  case 
back  to  the  register,  in  case  the  district  judge  should  be  of 
opinion  that  the  register  erred  in  refusing  to  receive  the  paper 
iis  evidence  of  the  truth  of  its  con^nts.  The  first  item 
is  as  follows :  "  1869,  February  9,  To  services  in  the  pro- 
ceedings to  obtain  injunction  against  bankrupts  and  against 
fiheriif  of  the  city  and  county  of  New  York,  to  prevent  Side 
of  property  in  his  hands  under  the  execution,  $100  00."  He 
tells  us  here  in  what  matter  he  rendered  services  for  which 
be  charged  the  assignee  $100,  but  be  does  not  tell  us  what 
services  they  were — what  he  did  for  which  he  charges  this 
$100.  These  words,  if  mcorporated  into  his  testimony 
would  not  throw  the  faintest  light  upon  the  matters  now 
under  inquiry.  He  Siiys  his  services  in  a  certain  matter 
were  woith  $100,  but  that  anyone  else  may  say  what  his 
services  were  worth  in  that  matter  he,  must  know  what  was 
done  in  it.  Every  other  item  of  the  bill  is  open  to  the  same 
criticism. 

The  last  item  of  the  bill  is  as  follows  :  "  To  five  per  cent. 
in  collecting  moneys  from  the  bankrupt,  $66  69.'^  This 
item  is  open  to  still  broader  criticism.  If  this  item  may  not 
be  proven  by  the  paper  ofiered,  clearly  the  whole  paper  is 
inadmissible. 

But  what  alone  would  be  fatal  to  a  large  part  of  this  claim, 
is  the  fact  that  it  nowhere  appears  upon  whose  retainer  the 
services  were  rendered.  True,  the  bill  is  made  out  to 
'^  Charles  H.  Bailey,  assignee  of  John  J.  Staff  and  John  J. 
Stafl',  Jr.,''  and  no  doubt  Mr.  Makolm  must  be  understood  to 
assert  and  maintain  that  he  rendered  all  of  the  services,  and 
made  all  the  disbursements  now  claimed  for,  for  and  at  the 
request  of  the  assignee.  But  he  has  not  sworn  to  that,  and 
will  not  probably  do  so,  as  one  third  of  the  whole  amount 
of  them  were  rendered  and  disbursed  before  Mr.  Bailey  was 
elected  assignee. 

The  first  meeting  of  creditors  was  held,  and  Mr.  Bailey 


NEW  YORK  PRACTICE  REPORTS.     113 


In  the  Matter  of  StafT. 


was  elected  assignee  on  tlie  3d  day  of  November,  1809.  His 
election  was  approved  and  he  received  his  assignment  on  the 
11th  of  the  same  month.  Tlie  first  item  of  this  claim  is 
SJOO  for  services  rendered  on  the  9th  day  of  February  pre- 
vious, the  very  day  the  petition  in  bankruptcy  was  filed. 
If  from  this  we  infer  that  Mr.  Malcolm  was  acting  for  peti- 
tioning creditors,  the  record  shows  that  it  was  a  case  of 
voluntary  bankruptcy.  And  again,  if  from  this  we  infer^ 
that  he  was  acting  for  the  bankrupts,  his  bill  as  well  as  the 
record  shows,  that  Mr.  Byrne  was  the  bankrupt's  solicitor^ 
and  that  Mr.  Malcolm  was  acting  adversely  to  them  ;  but 
upon  whose  retainer,  prior  to  the  11th  of  November,  is  left 
entirely  to  conjecture.  But  all  the  items  of  the  bill  of  a  later- 
date,  are  open  to  criticism  scarcely  less  unpleasant.  AH  of 
the  services  seem  to  have  been  in  the  bankruptcy  court  and 
in  the  bankruptcy  proceedings,  and  don't  seem  to  have  been 
in  anywise  unusual  in  character,  assuming  that  everyrliing 
was  done  by  Mr.  Malcohu  which  his  bill  would,  in  any 
view  of  it,  indicate,  I  think,  that  $250  over  and  above  dis- 
bursements is  as  high  a  sum  as  I  have  ever  certified,  or  as  this 
court  has  ever  allowed  for  similar  services  in  bankruptcy. 
The  disbursements  charged  subsequent  to  the  11th  oi" 
November,  (including  a  charge  of  $19  85-100,  as  paid  register^ 
which,  I  presume,  means  commissioner),  amount  to  the  sum 
of  $29  30-100,  which  added  to  the  said  sum  of  $250  amount 
to  the  sum  of  $279  30-100.  But,  on  the  other  hand,  if  the 
district  judge  sliall  be  of  opinion  that  the  rejection  of  the  billy, 
iis  evidence  of  the  recitiJs  therein  contained,  be  correct,  then^. 
clearly,  tliere  is  no  evidence  before  me  upon  which  an  audit 
may  be  founded,  and  it  will  seem  to  be  necessary  to  remit 
the  case  for  further  proceedings. 

I  did  not  cross-examine  either  the  assignee  ©r  Mr.  Malcolm,, 
and  no  one  appeared  on  the  part  of  the  creditors  to  do  so. 
Nor  did  I  call  other  witnesses  as  to  the  value  of  the  pro- 
fessional services,  or  as  to  what  services  were,  in  fact^  rendered.. 

And  in  view  of  a  return  of  the  case  for  further  proceedings- 
Vol-  XLIIL  8 
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by  way  of  auditing  the  account,  I  crave  the  judgment  of  the 
court  as  to  the  duty  of  a  register  in  regard  to  such  cross-ex- 
amination, and  in  regard  to  calling  witnesses  in  case  none 
appears  on  the  part  of  the  creditors.  I 

Upon  the  question  here  presented,  I  beg  to  submit  the 
following : 

The  duty  enjoined  upon  the  register  is  to  audit,  not  sim- 
ply to  adjudicate.  To  hear  and  examine,  not  on  one  side 
only  but  on  both  sides.  The  duty  is  not  only  judicial  but 
ministerial,  administrative.  I  know  of  no  statute  or  judiciiil 
writing  in  which  the  word  "  audit"  is  applied  to  the  action 
of  a  court,  ex  ri  termini,  it  implies  executive  as  well  as 
judicial  action.  It  the  act  of  auditing  implied  only  judicial 
action  no  more  would  be  required  of  the  register  than  that 
he  take  such  evidence  as  the  assignee  on  the  one  hand  and 
the  creditors  on  the  other,  saw  fit  to  submit,  and  pass  upon 
the  same,  basing  his  decision  upon  such  evidence  alone.  But 
an  auditing  officer  proceeds  to  examine  an  account  for  the 
purpose  of  ascertaining  in  any  w-ay  he  may  be  able,  without 
regard  to  established  forms  or  technical  rules,  w^hat  sum 
ought  in  fairness  be  allowed.  This  is  the  course  universally 
pursued  by  the  auditing  officers  of  corporations,  civil  or 
municipal,  and  it  has  grown  into  an  established  usage  or 
custom.  The  word,  as  used  in  the  act  and  general  orders,  is, 
no  doubt,  used  in  this  accepted  sense,  as  there  is  no  other 
established  sense  in  which  it  can  be  used.  If  this  view  of 
the  cajse  be  correct,  it  is  clear  that  the  parties  objecting  to 
the  item  of  Mr.  Malcom's  claim  do  not  suffer  a  defiiult,  or 
any  consequence  of  a  default,  by  not  appearing  before  the 
iKegister  at  the  hearing,  and  urging  their  objections,  nor  for 
this  omission,  on  the  part  of  the  creditors,  is  the  duty  of  the 
register  in  any  degree  lessened  or  mitigated,  but  rather  in- 
creased. 

But  this  view  of  the  case  places  the  register,  in  case  of  the 
non-appearance  of  the  objecting  creditors,  in  a  position 
which  the  profession  do  not  readily  accept.     They  inquire, 
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"who  objects t"  "Is  the  court  to  object  to  the  items  of 
the  account  it  is  sitting  to  pass  upon  t  ^  "  Is  the  register  to 
act  as  court  and  counsel!."  What  I  desire  is,  that  these 
questions  should  be  authoritatively  answered  and  settled  by 
the  district  judge.  Experience  has  shown,  that  creditors 
simply  in  their  character  as  creditors  will  rarely,  if  ever,  ap- 
pear, or  in  anywise  interfere  in  the  administration  of  an  estate 
which  the  court  has  taken  under  its  bankruptcy  jurisdiction. 
The  reason  for  this  is  clearly  discernible  in  the  provisions  of 
the  act  itself. 

The  English  bankruptcy  system,  upon  which  our  own  is 
modled,  as  well  as  the  bankruptcy  system  of  every  other 
civilized  country,  is  said  to  be  "  a  system  for  the  speedy  dis- 
tribution of  the  effects  of  the  insolvent  trader  among  his 
creditors.''  The  court,  as  its  first  act,  seizes  upon  the  estate 
of  the  debtor,  brings  it  within  its  jurisdiction  and  control,  and 
thereby  charges  itself  with  the  duty  of  a  just,  full  and  com- 
plete administration  of  such  estate  in  the  interest  of  all  con- 
cerned. 

Thus  duties,  executive  in  their  character,  devolved  them- 
selves upon  the  judges  of  bankiuptcy  courts.  And  it  was  not 
until  the  practical  operations  of  the  system  had  effectuated 
at  least  four  legislative  revisions  of  the  law,  that  parliament 
accepted  the  fact  that  creditors,  as  such,  would  not  (for  it  was 
then,  as  it  is  now,  altogether  impra<!ticable),  to  so  participate 
in  the  proceedings  as  to  relieve  the  judge  of  the  variant,  and 
sometimes  apparently  conflioting,  duties  of  a  judicial  and 
ministerial  officer,  that  a  new  class  of  officers  were  called 
into  being,  who  were  especially  charged  with  the  adminis- 
trative duties  of  the  court.  These  officers  were,  as  are  the 
registers  under  our  own  act,  deprived  of  the  strict  judicial 
function  of  deciding  an  issue  duly  framed,  but  upon  them 
were  devolved  only  those  quasi  judicial  functions  which  our 
act  calls  "  administrative  duties." 

Auditing  the  accounts  of  an  assignee  is  clearly  among  those 
administrative   acts,   which  pertain  thus  peculiarly  to   the 


116     NEW  YORK  PRACTICE  REPORTS. 

In  the  Matter  of  ScniT. 

register.  But  if  the  register  has  only  to  bear  such  testimoDy 
as  may  be  offered  on  the  part  of  the  assignee  on  the  one  side, 
and  by  the  creditors  on  the  otber^  he  ceases  to  be  an  ad- 
ministrative officer^  and  assumes  purely  judicial  functions. 
And  if  the  practice  of  the  bar  and  the  decisions  of  the  court 
all  tend  in  that  direction^  it  is  cleur^  that  our  bankruptcy 
system  will  soon  be  stript  of  all  that  distinguishes  it  favora- 
bly from  the  system  of  the  collection  of  debts,  which  pre- 
ceded it.  That  system  required  each  creditor  to  go  into 
court  with  his  individual  claim  and  prosecute  that  claim,  in 
person  or  by  attorney  under  the  penalty  of  its  total  loss^  in 
case  he  failed  at  all  times  so  to  appear  to  prosecute  the  same. 
The  multiplicity  of  suits  of  this  character  and  the  immense 
labor  and  expense  attendant  upon  them,  in  a  country  whose 
trade  and  commerce  was  so  extensive  as  was  that  of  England, 
led  to  the  enactment  in  that  country  of  bankruptcy  laws  as 
early  as  the  year  1542.  But  in  the  interests  of  "state 
rights,"  we  have  been  deprived  in  great  part,  of  this  power- 
ful and  effective  aid  to  commerce  until  we  are  now  compelled 
to  accept  of  exj>eriences,  other  than  our  own,  to  guide  us  in 
interpreting  and  administering  our  law.  And  if,  under  the 
influence  of  old  habits,  we  permit  the  functions  of  these  ad- 
ministrative officers  to  fall  into  disuse,  we  shall,  instead  of 
following  the  model  we  have  adopted,  which  has  been  so 
useful  in  promoting  the  commercial  interests  of  England, 
render  our  own  act  not  only  powerless  for  good,  but  so  harm- 
ful to  commerce,  that  its  repeal  will  be  demanded.  Res- 
pectfully submitted,  I.  T.  Williams,  register. 

Blatchford,  J, — ^In  regard  to  the  matters  presented  by 
the  certificate  of  the  register  herein,  of  March  29th,  1872,  the 
paper  A,  as  referred  to  by  Mr.  Malcolm,  may  properly  be 
regarded  as  evidence  of  what  items  of  services  Mr.  Malcolm 
claims  to  have  rendered,  and  what  disbursements  he  clui>nsto 
have  made,  and  as  evidence  of  the  items  of  alleged  services 
and  disbursements  for  which    the   assignee   claims  to   be 
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allowed,  in  his  acounts,  the  sum  of  $893  86,  as  paid  out  by 
him  to  Mr.  Malcolm.  But  the  items,  all  of  them,  require  to 
be  explained,  as  to  the  occasion  and  necessity  and  value  of 
the  services,  and  the  occasion  and  necessity  and  amounts 
of  the  disbursements,  and  how  they  came  to  be  rendered  and 
made,  and  whether  they  are,  in  any  event  proper  items  for 
this  account  of  the  assignee,  or  whether  tliey  ought  to  be 
compensated  through  some  other  form  of  proceeding.  The 
paper  and  its  items,  without  such  explanations,  amount  to 
nothing,  so  far  as  testimony  given  may  explain  any  item  iu 
the  above  respects,  that  item  and  such  testimony  may  be 
received  in  evidence  together,  for  whatever  together  they 
may  properly  indicate. 

The  register's  views  in  regard  to  his  duty  in  auditing  an 
account,  are  correct 

The  matter  is  remitted  to  the  register  for  further  pro- 
ceedings. 

The  clerk  will  certify  this  decision  to  the  register,  IsaiiUi 
T.  Williams,  Esq.,  March  30th,  1872. 
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Joseph  M.  Wolford,  by  his  guardian,  &c.,  agt,  ANa£U<)UB 

L.  Oakley. 


Where  an  infant  plaintiff  procared  the  appointmtint  of  a  gmardia%f  and  the  snit  pro- 
ceeded X9  iaaue  and  was  on  the  caleudar  tor  trial  :  On  a  motion  bj  the  defendant 
to  dismiM  tbe  complaint  and  action,  on  the  ground  that  the  gaardian  was  ai  the 
time  of  bis  appointment,  and  siill  ia  an  infaiU : 

Seldy  that  tbe  defendant,  not  knowing  of  the  infancy  of  the  gaardian  nntil  after 
seryice  of  his  answer,  the  irregularity  in  tbe  appointment  of  guardian  was  mat 
waived  by  him  in  answering  upon  the  merits  : 

ffeldf  also,  that  tbe  plaintifT,  having  shown  satisfactorily,  that  the  guardian  acted 
under  a  misapprehension  as  to  his  having  attained  his  majority  and  having  lately 
ascertained  his  mistake,  was  allowed  upon  terms  to  appoint  a  new  and  proper 
guardian  to  proceed  in  the  action  nunc  pn  tunc 


Special  Term^  Marchj  1672. 

Before  the  commencement  of  this  action^  the  infant 
plaintiff  procured  the  appointment  of  a  guardian,  and  the 
suit  proceeded  to  issue,  and  was  upon  the  calendar  of  tlie 
present  civil  tenn  for  trial.  A  motion  is  now  made  by  the 
defendant  to  dismiss  the  complaint  and  action,  on  the  ground 
that  the  guardian  was,  at  the  time  of  his  appointment  and 
still  is,  an  infant.  The  fact  is  not  controverted,  but  the  plain- 
tiff satisfactorily  shows  that  the  guardian  acted  under  a  par- 
donable misapprehension  as  to  his  having  attained  his 
majority,  and  had  only  lately  ascertained  his  mistake.  The 
plaintiff  asks  that  he  be  allowed  to  procure  the  appointment 
of  a  suitable  guardian,  nunc  pro  tunCj  without  prejudice  to 
the  proceeding  already  had. 

P.  G.  Parker,  for  the  motion. 
Spencer  Clinton,  opposed. 
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Sheldon,  «7. — The  omission  to  procure  the  appointment 
of  a  guardian  for  the  infant  plaintiff,  was  an  irregularity,  and 
not  a  jurisdictional  question.  This  court  has  jurisdiction  of 
the  parties  and  of  the  subject  of  the  action,  and  the  irreg- 
ularity established  is  such  a  one  as  may  be  cured  or  waived 
(Fitch  agt.  Fitch^  18  Wend.^  613;  Fellows  agt.  Niverj  18 
Wend.y  5G3 ;  Butter  agt.  Fuckhqfery  9  Bosw.^  63S). 

It  is  claimed,  that  in  this  case,  the  irregularity  is  waived 
by  answering  upon  the  merits,  thereby  admitting  that  the 
plaintiff*  is  rectus  in  curia^  and  that  if  the  defendant  has  any 
remedy  now  in  the  matter,  it  is  not  by  motion.  But  the 
moving  affidavits  show,  beyond  any  question,  that  the  de- 
fendant had  no  knowledge  or  information  of  the  infancy  of 
the  guardian  until  after  the  answer  was  served,  and  indeed, 
the  guardian  himself  discloses  by  his  affidavit  that  he  believed 
in  good  faith  that  he  had  attained  his  majority  and  so  acted 
publicly  until  sometime  after  the  commencement  of  this  ac- 
tion. 

As  a  general  principle,  the  subsequent  steps  of  a  party  in  an ' 
action,  in  ignorance  of  an  irregularity,  do  not  always  opemte 
as  a  waiver  of  the  irregularity  (3  CaineSj  107).  In  this  case, 
the  position  of  guardian  was  assumed  by  an  infant  in  full 
belief  he  was  of  age,  as  evidenced  by  his  transacting  business 
in  his  own  name,  and  exercising  the  right  of  elective  franchise, 
and  it  is  not  improbable  that  a  motion  by  defendant  made  be- 
fore answer,  would  have  been  met  by  the  positive  assertion, 
that  the  guardian  was  competent  in  that  respect,  and  the 
motion  failed.  The  motion  was  made  without  delay,  upon 
ascertaining  the  evidence  of  the  fact  relied  upon,  and  I 
think,  that  the  court  would  not  .be  justified  in  holding  that 
the  irregularity  has  been  in  any  manner  waived,  but  con- 
clude that  it  still  exists,  and  has  not  been  cured  by  attempt- 
ing to  procure  and  procuring  the  appointment  of  a  competent 
guardian. 

The  case  of  Parks  agt.  ParJcs,  (reported  in  19  Abb.y  163), 
was  not  a   well  considered  decision^  and  undoubtedly  was 
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rendered  without  the  benefit  of  the  suggestion  of  Justice 
MoNELL,  delivered  as  the  judgment  of  the  court  in  liutter 
agt.  Puckhoferj  above  cited,  and  which  was  not  then  pub- 
lished. Were  such  the  rule,  to  the  extent  claimed,  then, 
after  answer,  the  defendant  would  be  remediless  and  deprived 
of  the  protection  intended  to  be  given  him  by  statute,  to  in- 
demnify him  for  costs  in  {ictions  where  the  plaintiti"  did 
not  recover,  even  though  his  answer  was  interposed  in 
entire  ignorance  of  the  infancy  or  procured  by  false  sugges- 
tions of  the  plaintiff,  or  those  who  were  using  him  to  accom- 
plish their  designs.  Such  a  rule  would  be  in  conflict  with 
the  remedial  provisions  oT  the  Code,  and  unfounded  in  prin- 
ciple. 

The  infant  plaintiff  must  have  a  guardian  appointed  be- 
fore he  commences  his  action ;  lie  must  appear  by  guardian 
and  cannot  appear  in  court  otherwise,  and  the  guardian  is 
made  responsible  for  the  costs  adjudged  against  the  infant 
plaintiff.     {Sections  115  and  316  CodCy  and  ruk  01.) 

If  he  ftiils  to  do  so,  the  defendant  is  not  limited  to  his  answer 
in  the  nature  of  a  plea  of  abatement,  but  may  move  to  have 
the  proceedings  set  aside  for  irregularity. 

The  plaintiff  asks  to  be  allowed  now,  to  procure  the  ap- 
pointment of  a  competent  guardian  nunc  pro  tunc,  and  that 
the  case  proceed  the  same  as  if  one  had  been  appointed  before 
the  commencement  of  the  action,  and  in  askmg  this,  has 
shown  that  the  irregularity  complained  of  was  unintentional, 
and  his  proceediiigs  have  all  been  taken  in  good  faith.  It  is 
the  practice  to  allow  a  party  opposing  a  motion  to  amend 
the  defects,  or  cure  the  irregularities  complained  of,  without 
a  new  motion  on  his  part,  where  the  amendment  proposed 
is  proper  in  itself,  and  the  court  can  see  from  the  nature  of 
the  case  that  no  new  facts  can  be  presented  that  ought  to 
defeat  it  (10  Abb.,  424;  8  Abb.,  33;  3  Abb.  N.  S.,  223). 
The  latter  case  may  be  considered  an  extreme  case,  but  it  is 
consistent  with  the  spirit  of  the  sections  of  the  Code,  upon 
which  it  was  founded. 
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The  plaintiff  should  have  the  opportunity  of  correcetng*  his 
irregularity,  and  if  the  appointment  is  procured  and  accepted 
by  the  guardian  in  this  stage  of  the  case,  he  will  be  liable  to 
the  defendant  for  all  costs  of  the  action,  if  the  defense 
succeeds. 

The  motion  to  set  aside  all  the  plaintiff's  proceedings  is 
granted  with  costs  of  suit,  and  ten  doUara  costs  of  this  motion, 
unless  the  plaintiff  procures  the  apipointment  of  a  guardian 
within  fifteen  days,  and  gives  notice  thereof  to  the  defend- 
ant's attorney,  and  pays  ten  dollars  costs  of  making  this 
motion,  the  plaintiff's  proceeding  to  be  stayed  meanwhile. 

The  order  to  be  entered  will  also  provide,  that  if  such  ap- 
pointment is  procured  and  the  terms  complied  with,  all 
process,  pleadings  and  papers  in  the  action  be  amended  by 
substituting  the  name  of  such  guardian  in  place  of  the 
guardian  now  purporting  to  be  acting,  and  the  issue  hereto- 
fore joined  be  considered  as  proceeding  from  the  date  there- 
of, the  same  as  if  the  said  newly  designated  guardian  had 
been  originally  ap-pointed. 
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LoRANE  NoBTHRUP  agt.  Mary  WheeleR;  and  others. 


The  w(/»  of  the  grantee  of  mortgaged  premises  mast  be  serTed  with  notice  and  made 
a  party  to  the  proceedings  to  foreclose  the  morrgsge  by  advertisement  auder  the 
atatote,  in  order  to  cut  off  her  inchoate  right  of  dower. 


Chenango  Special  Term^  May^  1872. 

Action  to  redeem  mortgaged  premises  from  a  foreclosure 
by  advertisement,  by  plaintiff,  who  was  not  served  with 
notice;  she  being,  at  the  time  of  such  foreclosure,  the  wife  of 
a  grantee  of  a  portion  ot  the  mortgaged  premises,  who  has 
since  died. 

E.  D.  NoRTHRUP,  for  plaintiff. 
Lewis  Seymour,  for  defendant 

BoARDMAN,  J, — The  plaintiff's  right  to  recover  in  this  ac- 
tion is  founded  upon  the  conceded  facts,  that  she,  being  the 
wife  of  Nelson  W.  Northrup,  the  owner  in  fee  of  a  portion 
of  the  mortgaged  premises,  was  not  served  with  notice  of 
foreclosure  of  the  mortgage,  and  whereby  her  equity  of  re- 
demption still  exists ;  that,  by  the  death  of  her  husband,  she 
is  entitled  to  redeem  said  premises  from  the  mortgage  and 
possess  her  dower  therein. 

The  only  answer  to  such  claim,  is  that  it  was  not  necessary 
to  serve  any  notice  on  the  wife  ;  that  service  upon  the  hus- 
band was  sufHcient,  and  that  the  proceedings  having  been,  in 
other  respects,  regular,  the  wife's  equity  of  redemption  is 
foreclosed  and  cut  off. 
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Northnip  agt.  Wlieeler. 

As  the  wife  of  Nelson  W.  Northrup,  the  plaintiff  had  an 
inchoate  right  of  dower  in  the  premises  of  which  he  was  the 
owner,  subject  to  the  lien  of  the  mortgage,  given  before  his 
purchase,  for  purchase  money. 

If  her  right  was  not  cut  off  by  the  foreclosure,  she  be- 
came, by  the  death  of  her  husband,  entitled  to  redeem  the 
premises  and  to  enjdy  the  dower  therein. 

I  have  examined,  with  much  care,  the  authorities  cited, 
and  I  have  no  doubt  that  her  inchoate  right  of  dower  could 
not  be  extinguished  without  service  of  notice  upon  her,  and 
making  her  a  party  to  the  foreclosure  ( Wheeler  agt  Morrisj 
2  Bosw.y  624;  Mills  agt.  Van  VoorhiSj  23  Barb.j  125, 
affirmed  as  to  all  the  principles  laid  down,  though  a  new 
trial  was  granted  for  special  reasons  in  20  N.  F.,  412). 

The  defendants  rely  upon  Lathrop  agt.  Heacochj  {MS. 
decision  of  the  general  term^  fourth  department^  see  abstract 
in  ^d  Albany  Law  Journai  2l3),  to  show  that  it  was  not 
necessary  to  serve  process  on  the  wife  when  it  was  served 
on  the  husband.  A  dictum  of  Justice  Johnson,  in  the 
opinion,  would  warrant  such  a  conclusion ;  but  in  that  case, 
there  was  an  appearance  by  both  husband  and  wife,  although 
without  authority  from  the  wife.  The  court  held  that  such 
appearance  was  binding  upon  the  wife,  and  that  the  judg- 
ment could  not  be  attacked  for  want  of  jurisdiction  in  any 
collateral  proceeding.  To  the  same  effect  Foote  agt.  Lathrop^ 
in  same  matter,  {^Z  Barb.j  183),  and  Bromi  agt.  Patchin,  (42 

N.  r.,  2G). 

If  the  plaintiff  had  an  interest  which  it  was  necessary  to 
cut  off,  in  order  to  bar  her  equity  of  redemption,  she  must 
have  been  served  with  process,  or  notice,  or  in  some  way 
made  a  party  to  the  action.  If  the  Revised  Statutes,  do 
not  provide  for  making  her  a  party  to  a  foreclosure  by  ad- 
vertisement, the  mortgagee  would  have  to  resort  to  an  action 
in  equity  to  effect  his  purpose. 

While  I  think  the  plaintiff  might  properly  have  been  made 
a  party  to  the  foreclosure  under  the  statutes,  by  service  of 
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notice  on  her,  and  that  thereby  her  rights  might  have  been 
cut  off,  it  is  not  necessary  to  decide  that  point. 

No  attempt  was  made  to  foreclose  her  rights  in  the  pro- 
ceedings had,  and  consequently  iier  rights,  whatever  they 
may  be,  remain  unaffected  by  such  proceedings. 

If  these  conclusions  are  correct,  the  plaintiff  is  entitled  to 
have  an  accounting  to  determine  the  arnount  due  upon  the 
mortgage  in  question,  adding  thereto  the  value  of  improve- 
ments made  by  the  mortgagee,  his  widow  and  heirs,  upon 
that  portion  of  the  mortgaged  premises  owned  by  said  Nelson 
W.  Northrup,  and  deducting  therefrom  the  rents,  issues,  and 
profits  received  or  enjoyed  by  them  since  they  have  been 
in  possession  of  the  mortgaged  premises  (  Wlieeler  agt.  Morris^ 
supra^  4  Kcnfs  Com,,  •ICS,  c^c,  Mth  erf.,  177;  2  Crartf 
Spec,  Froc,j  263,  &c.,  and  authorities  cited). 

The  right  of  the  plaintiff  to  be  subrogated  to  the  rights 
of  the  mortgagee  is  reserved  until  it  shall  be  determined 
what,  if  anything,  she  is  compelled  to  pay  to  redeem  the  part 
of  the  mortgaged  premises  of  which  her  husband  waa  seized. 

The  allowance  of  costs  will  also  be  determined  upon  the 
application  for  final  judgment  upon  the  report  of  the 
referee. 
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» 

Freeman  Miller  agt.  Elizabeth  C.  Miller. 

In  an  action  for  divorce  bronght  by  the  hnsband  against  the  wife,  for  adolterj,  the 
defendant  is  entitled  to  au  allowance  as  counsel  feei  to  enable  her  to  defend  the 
action,  where  she  iuterpoifes  a  defense  of  recrimiiiHiorj  charges  of  adultery 
against  the  plaiiitifT,  including  an  tua  of  adultery  found  agaiuRt  the  pluiiitiif  ou  a 
former  trial,  but  which  was  shown  to  have  been  condoned  by  the  wife. 

And  it  is  no  valid  objection  to  such  allowance,  that  the  parties  to  this  action,  on  a 
former  occasion,  voluntarily,  wiih  the  assent  of  ibeir  counsel,  entered  into  nn 
agreement  for  a  separation  from  bed  and  board,  and  fur  a  settlement  of  all  suits 
between  them ;  and  that  the  hntiband  in  pnrsnance  of  that  agreement  transferred 
and  delivered  to  the  wife  some  $:2,000,  in  property  which  she  agreed  to  receive 
and  accept  in  lien  of  dower,  and  of  all  right  in  his  property  and  **  in  full  for  all 
fatare  charges  or  liabilities  for  her  supnoru" 

Jefferson  Special  Term,  Waiertowny  Marchj  1872. 

This  was  an  action  for  a  divorce  brought  by  the  plaintiff 
against  the  defendant  his  wife,  upon  the  ground  of  adultery. 

The  defendant  upon  a  petition  and  upon  the  pleading  in 
this  case^  moved  for  the  allowance  as  counsel  feeS;  to  enable 
her  to  defend  the  action. 

The  complaint  charges  the  defendant  with  numerous  acts 
of  adultery  committed  with  various  persons  during  the  years 
1870  and   1871.     The  answer  interposes  three  defenses. 

1.  A  general  denial,  except  as  to  the  fact  of  marriage. 

2.  Recriminatory  charges  of  adultery  against  the  plaintiff. 

3.  That  in  a  suit  brought  by  the  defendant  against  the 
plaintiff  in  the  year  1866,  for  a  divorce  on  the  ground  of 
adultery  in  which  the  plaintiff  as  a  defense  interposed  re- 
criminatory charges,  of  adultery  against  her,  issues  were 
framed  and  tried  by  a  jury. 

That  upon  such  trial  the  jury  in  a  special  verdict,  found 
that  the  defendant  herein  was  innocent  of  the  acts  of  adultery 
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charged  agfiinst  her,  that  the  plaintiff  herein  was  guilty  of 
certain  acts  of  adultery  charged  against  him,  but  that  the 
defendant  had  condoned  the  same  by  voluntary  cohabitation 
with  him  of  her  knowledge  thereof^  and  it  is  claimed  that 
the  plaintiff's  adultery  established  by  this  verdict,  though 
condoned,  is  available  as  a  defense  and  is  a  bar  to  the  action. 

The  plaintiff's  counsel  read  various  affidavila  in  opposition 
to  the  motion,  tending  to  show,  that  for  some  time  before 
the  commencement  of  this  suit,  (he  defendant  was  engaged 
in  keeping  a  house  of  prostitution.  It  also  appeared,  that 
a  short  time  before  the  hearing  of  the  motion^  the  defend- 
ant had  been  convicted  in  a  criminal  court^  of  keeping  a 
bawdy  house,  but  that  in  consequence  of  some  error  on  the 
trial,  the  verdict  was  set  aside  and  a  new  trial  granted. 

The  plaintiff  also  showed;  that  in  the  year  1865,  a  suit 
was  pending  between  him  and  the  defendant  in  which  the 
defendant  asked  for  a  temporary  divorce,  and  an  allowance 
from  the  plaintiff's  property  for  her  support,  on  the  ground 
of  cruel  and  inhuman  treatment  That  in  March  of  that 
year,  by  advice  of  counsel  on  both  sides,  the  suit  was  settled, 
and  by  consent  a  decree  of  separation  was  entered,  in  which 
an  allowance  for  the  support  of  the  defendant  was  made 
from  plaintiff's  property,  and  that  the  parties  have  not  lived 
together  since. 

Affidavits  were  also  read  on  the  part  of  the  defendant,  in 
reply  to  those  of  the  plaintitF,  by  leave  of  the  court,  denying 
the  acts  of  adultery  charged  against  her^  and  also  denying 
that  she  ever  kept  a  house  of  ill-fame.  It  also  appeared, 
that  the  cause  had  been  referred  to  a  referee  to  take  the  proofs 
in  the  case,  and  report  the  same  to  the  court;  with  bis  opinion 
thereon. 

D.  O'Brien,  for  motion. 
James  F.  StarbucE;  opposed. 

HardiN;  J, — ^It   appears   from  the  papers  used  on   the 
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hearing  of  this  motion,  that  in  March,  1865,  the  parties  to 
this  action  voluntarily,  with  the  assent  of  their  counsel,  entered 
into  an  agreement  ibr  a  separation  from  bed  and  board,  and 
for  a  settlement  of  all  suits  between  them ;  and  that  the  hus- 
band, in  pursuance  of  that  agreement,  transferred  and  deliv- 
ered to  the  wife,  some  two  thousand  dollars  in  property,  which 
she  agreed  to  receive  and  accept  in  lieu  of  dower  and  of  all 
right  in  his  property  and  *'  in  full  for  all  future  charges  or 
liability  for  her  support"  And  it  further  appeared,  that  the 
decree  entered  by  the  parties,  provided  that  said  property  re- 
ceived by  the  wife  under  such  agreement  as  alimony  should 
be  received  by  her  "in  ratification  cancelment  and  extinction 
of  all  liability  of  the  husband  to  support  or  maintain  the 
wife,  or  to  furnish  her  vrith  necessaries,  or  any  other  thing." 
And  upon  these  facts  the  learned  counsel  for  the  plaintiff 
claims,  that  the  motion  should  be  denied. 

Were  this  motion  made  wholly  to  obtain  alimony,  the 
authorities  cited  would  justify  a  denial  of' the  motion.  The 
wife  having  accepted  the  provision  made  for  her  in  lieu  of 
all  claims  for  support,  should  riot  be  allowed  to  hold  and  enjoy 
that  property,  and  then  cast  herself  upon  the  husband  for 
him  to  support  and  maintain  {Rose  agt.  Eose,  11  Paigey 
100 ;  McDonough  agt.  McDonough,  26  How.,  193;  BartltU 
agt.  Barthittj  1  Clark  Ch.  R'  new  ed.  466). 

The  wife  in  this  actio|i  is  not  entitled  to  alimony  pendente 
lite  J  because  she  has  not  made  restitution,  or  offered  to,  of  the 
property  she  received  from  her  husband  in  pursuance  of  the 
agreement  of  March  1,  1805. 

Formeriy  it  was  almost  a  matter  of  course  to  grant  counsel 
fees  to  enable  the  wife  to  present  her  defense  in  an  action 
for  a  divorce.  And  htr  denial  under  oath  in  some  cases  was 
held  sufficient  to  justify  the  court  in  making  an  order  re- 
quiring payment  of  counsel  fees  and  expenses  for  her  defense. 
And  it  has  been  repeatedly  held,  that  her  guilt  or  innocence 
would  not  be  passed- upon  on  affidavits  {Wright  agt.  Wrighty 
1  Edwards   Ch.y  62--2o5,  317;   Williams   agt.  W'irtmw?5;  3 
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JSarb.  Ch.,  G2S  ;  Wood  agt.  Wood,  2  Paige,  1 08 ;  Osgood 
agt.  Osgood,  2  Paige,  621  ;  Ilalloch  agt.  Uallock,  4  HotCy 
100 ;  Leslie  agt.  Leslie,  6  Abb.  N.  S.,  193). 

But  it  is  insisted  that  the  rule  has  been  relaxed^  and  that 
this  case  comes  within  the  modern  rule  (19  Ilotc,  539;  43 
Barb.,  615 ;  23  How.,  189  ;  26  How.,  194 ;  6  Abb.  N.  S.j 
206). 

If  the  only  issue  to  be  tried  in  this  action  related  to  the 
guilt  or  innocence  of  the  defendant,  the  decision  of  the  motion 
would  be  controlled  by  the  opinion  that  might  be  enter- 
tained upon  the  questions  involved  in  the  numerous  affidavits 
read  on  the  motion. 

But  the  answer  of  the  defendant  sets  up  the  guilt  of  the 
plaintiff,  whicn  if  established  would  be  a  good  defense,  how- 
ever guilty  she  may  be  of  the  acts  charged  upon  her.  And 
the  answer  also  sots  up  the  adultery  of  the  plaintiff  which  is 
ulWed  to  have  been  condoned. 

To  tiy  tiiese  issues,  I  think,  the  defendant  is  entitled  to  an 
allowance.  By  the  papers  in  this  case  it  seems  that  a  very 
interesting  question  of  law  is  to  be  [iresented  in  respect  to 
the  condoned  adultery  of  the  plaiutilf,  and  one  upon  which 
there  is  considerable  conflict  in  the  authorities. 

It  is  proper  there  should  be  a  more  full  argument  before  a 
decision  of  it  {De  Anguillar  agt.  De  Anguillar,  ]  Huggard, 
Eccl,  789  ;  Foster  agt.  Foster,  1  Comist,  146 ;  Kirhwall 
agt.  Kirkwall,  2  Comist,  297  ;  Johnson  agt.  Johnson,  14 
Wend.,  637;  Wood  agt.  Wood,  2  Paige,  115,  and  note-, 
Monell  apt.  Monell,  1  Barb.,  318,  S.  C,  3  Barb.,  236  ; 
Whispell  agt.  Whispell,  4  Barb.,  217  ;  Johnson  agt.  Johnson, 
1  Edw.  Ch.,  439  ;  Johnson  agt.  Johnson,  4  Paige,  460 ; 
Burr  agt.  Burr,  10  Paige,  20). 

An  order  may  be  entered  directing  tbe  plaintiff  to  pay 
fifty  dollars  ($50),  within  thirty  days  (30)  days,  and  upon 
the  coming  in  of  the  referee's  report  on  the  evidence  and  the 
hearing  of  the  motion  to  confinn  the  same,  an  application  for 
a  further  sum  mav  be  made. 
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U.  S.  DISTRICT  COURT. 
III  the  matter  of  David  Kempner,  a  bankrupt. 

A  dty  marshal  who  levies  an  ezecation  issued  upon  a  jadgment  of  a  state  court  upon 
the  property  of  tlie  hankrupt,  which  \ewj  is  set  aside  as  Toid  by  the  bankrupt 
cooii  us  in  vioiHtioD  of  the  bankrnpicj  act,  has  no  lien  npon  the  property  levied 
npon,  or  the  proceeds  thereof,  for  the  fees,  ponndage,  &c.,  of  soch  levy,  and  pay- 
ment-thereof,  oat  of  the  fund  in  the  bands  of  the  assignee,  denied. 

It  teemSj  that  a  judgment  obtained  before  the  filing  ot  the  bankrupt's  petition,  bus 
with  knowledge  on  the  partof  the  jadgment  creditors  that  the  debtor  is  insolvent,, 
will  be  treated  m  bankruptcy  as  void  under  the  act. 

It  seenut  that  a  judgment  creditor  who  has  proved  his  claim  (the  jadgment)  in  the 
bankruptcy  proceedings  so  submits  it  to  the  jurisdiction  of  that  court,  that  the 
judgment  stands  as  a  simple  contract  claim  stripped  of  all  the  verity  with  which 
the  judgment  of  the  state  court  has  clothed  it. 

SoutJiern  District  of  New  YorTcj  in  Bankruptcy, 

A  city  marshal,  who  had  levied  an  execution  upon  the 
property  of  the  bankrupt  five  days  before  the  fiHng  of  his 
petition^  and  held  the  same  until  ousted  by  the  U.  8.. 
marshal  under  the  warrant  of  the  court  in  bankruptcy,, 
petitions  the  court  in  bankruptcy  to  be  paid  the  fees  of  such 
levy  out  of  the  bankrupt's  estate  in  the  hands  of  the- 
assignee. 

The  petition  being  referred  to  the  register  in  charge,  he 
certifies  thereon  as  follows : 

I,  the  undersigned,  register  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  and  report  that,  I  have  been  at- 
tended by  counsel  for  the  petitioner,  Samuel  Schiele,  in  the 
annexed  order  referred  to,  and  also  by  counsel  for  the  assignee^ 
in  this  matter,  and  have  taken  the  testimony  of  the  respective- 
parties  which  is  hereto  annexed,  and  have  listened  to  their 
respective  allegations  and  arguments,  and  I   find  that  the 

judgment  of  Elins  M.  Sperling  against  the  said  banki-upt 
Vol.  XUU.  9 
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in  said  petition  referred  to,  was  rendered  by  default  in  the 
marine  court  of  the  city  of  New  York,  on  the  20th  day  of 
March,  1871,  for  the  sum  of  $1,000  damages  and  $10  costs, 
and  that  execution  was  on  the  same  day  issued  to  the  said 
petitioner^  who  was  then  a  city  mai'shal  of  said  city  of  New 
York,  having  full  power  under  laws  of  the  state  ol  New 
York,  to  execute  the  same.  That  the  said  petitioner  duly, 
and  upon  the  20th  day  of  March,  1871,  levied  said  execution 
upon  the  goods  of  the  said  bankrupt  consisting  of  a  stock 
of  boots  and  shoes,  then  in  the  store  of  said  bankrupt  in 
College  Place,  in  said  city  of  New  York.  That  said  goods 
were  in  the  sales-room  on  the  third  floor  of  the  building, 
over  which  the  said  bankrupt  resided  with  his  family.  That 
said  room  was  the  whole  size  of  the  store,  to  wnt,  forty-three 
feet  by  twenty-three  feet,  out  of  which  was  partitioned  off  a 
stairway  leading  to  said  floor  above,  where  the  family  of  said 
bankrupt  resided.  That  the  door  to  said  room  was  duly 
secured  by  a  lock  which  appears  to  have  theretofore  been 
regarded  as  a  sufficient  protection  and  security  of  said  store 
of  goods.  That  the  said  city  marshal  at  the  time  of  making 
said  levy,  placed  two  men  in  charge  to  watch  said  goods  day 
and  night,  and  kept  them  till  the  4th  day  of  April,  1871,  on 
which  day  he  proceeded,  pursuant  to  notices  in  due  form  of 
law,  to  sell  said  goods  at  auction,  but  was,  before  the  com- 
pletion, of  said  sale  staid  by  an  injunction  of  this  court  in 
bankruptcy,  and  the  United  States  marshal  took  possession 
of  said  goods  under  the  warrant  of  this  court  in  these  pro- 
ceedings, and  placed  one  man  in  charge  to  watch  and  guard 
said  goods. 

That  after  the  said  4th  day  of  April,  1871,  the  same 
city  marshal  withdrew  one  of  his  said  keepers,  but  con- 
tinued one  of  them  day  and  night  till  the  13th  day  of  April, 
aforesaid,  when  said  goods  were  surrendered  to  said  U.  S. 
marshal  by  the  said  city  marshal,  under  an  order  of  tliis 
court. 

That  on  the  22d  day  of  April,  1871,  one  of  the  judges  of 
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the  said  marine  court,  taxed  the  said  costs,  fees  and  dis- 
bursemenis  of  said  petitioner  at  the  sum  of  $546  09-100, 
Avhich  sum  the  said  petitioner  claims  as  adjudicated  to  him 
by  the  said  marine  court.  But  in  case  this  court  should  not 
deem  such  taxation  binding  upon  it,  and  should  look  into  the 
bill^  said  petitioner  claims  the  sum  of  $29  94  as  levy  and 
poundage  fee;  $66  75,  auctioneer's  fees  and  disbursements; 
$iSO  00,  for  the  services  of  his  said  two  keepers;  and  the 
further  sum  of  $30  for  his  own  fee  for  the  custody  of  said 
property  during  the  period  aforesaid;  amounting  in  all  to  the 
sum  $306  09. 

In  reference  to  the  taxation  by  the  judge  of  the  marine  court, 
I  think  that,  as  it  does  not  appear  that  such  taxation  was 
pursuant  to  notice,  either  to  the  bankrupt,  his  assignee,  or 
any  other  person,  this  court  is  not  bound  to  regard  it  as  in 
any  sense  a  judicial  act.  Again,  the  sum  taxed  ($546  09) 
upon  an  execution  for  $1,010,  is  calculated  to  provoke  in- 
quiry, and  upon  an  examination  of  the  law  touching  the  fees 
of  such  officers,  I  feel  that  such  a  taxation  might  well  meet 
with  something  more  than  an  emphatic  rejection. 

As  I  understand  the  statute,  the  only  sums  that  the  city 
marshal  could  legally  claim  in  any  view  of  the  case,  would 
be,  $39  95,  levy  and  poundage  fee;  $66  75,  auctioneer's  fees 
and  disbursements ;  and  such  sum  as  would  be  reasonable  for 
the  custodianship  of  the  goods.  No  doubt,  one  man  was 
suiScient,  and  I  do  not  really  think,  that  even  that  was 
necessary.  The  goods  being  few  in  number,  and  of  a  char- 
acter that  they  could  easily  and  without  damage  be  packed 
into  boxes  and  stowed  away.  And  again,  I  think  $3  for 
a  day  and  a  night  quite  sufficient  for  a  custodian,  as  he  had 
only  to  sleep  at  night  in  the  store  when  he  could  easily  plan 
a  bed  and  make  himself  as  comfortable  as  he  could  be  made 
elsewhere. 

At  $3  a  day  and  night,  the  sum  disbursed  would  amount 
to  but  $45,  making  in  all  the  sum  of  $141  70-100.  But 
under  the  facts  of  this  case,  I  don't  see  how  it  is  possible 
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that  the  petitioner  should  be  entitled  to  anything  whatever. 

The  petition  against  the  bankrupt  wad  filed  the  25th  of 
March^  1871.  The  judgment  was  recovered  on  the  20th 
March,  only  five  days  before.  It  is  clear  from  the  evidence, 
that  the  bankrupt  was  insolvent  at  the  time,  and  that  the 
judgment  creditor  had  good  reason  to  believe  so.  It  candbt, 
I  think,  be  doubted  that  had  the  judgment  creditior  bought 
in  the  goods  in  question  upon  the  intended  sale,  the  value 
of  the  goods  might  have  been  recovered  back  Irom  him 
in  an  action  by  the  assignee  under  the  provisions  of  the  act, 
on  the  ground  that  the  judgment  and  proceedings  under  it 
gave  the  creditor  a  preference  which  rendered  the  judgment 
and  all  proceedings  under  it  void.  It  is  not  easy  to  see 
how  the  city  marahal  could  get  a  lien  upon  the  goods  under 
the  levy  of  an  execution  issued  upon  a  judgment  so  rendered 
void.  If  he  got  no  lion,  he  has  no  ground  here  upon  which 
he  can  base  a  claim  against  the  proceeds  of  the  sale  of  these 
goods ;  for  it  will  not  be  claimed  that  there  is  any  privity  of 
contract  between  him  and  the  bankrupt  or  the  assignee. 

It  is,  however,  argued  by  the  counsel  for  the  petitioner, 
that  notwithstanding  the  view  above  taken,  the  petitioner 
has,  under  the  ruling  of  this  court  in  the  case  of  Honse- 
bergcfj  (2  B.  iZ.,  33),.  a  lien  on  the  property  levied 
upon,  for  his  fees.  I  don't  so  understand  the  doctrine  of  that 
case.  There  the  attachment  was  legally  issued,  and  good  till 
set  aside.  Here  the  judgment  and  every  step  taken  under  it 
is  void,  as  fraud  upon  the  act. 

The  case  of  StuhhSy  (4  2?.  22.,  124)  seems  to  me  to  be  in 
point. 

It  was  strenously  argued  by  the  counsel  for  the  petitioner, 
that  it  was  not  within  the  power  of  this  court  to  declare  the 
judgment  of  another  court  of  competent  jurisdiction  void. 

Of  the  correctness  of  the  general  principle  here  asserted, 
no  doubt  may  be  entertained.  But  to  assert,  that  tiiis  couit 
has  not  the  power  to  treat  a  preference,  even  though  in  the 
form  of  a  judgment  obtained  in  violation  of  the  provisions 
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of  the  bankruptcy  act,  so  far  as  the  refusal  to  permit  it,  or  any 
lien  claimed  under  and  in  virtue  of  it,  to  be  created  under  it, 
to  be  paid  out  of  the  proceeds  of  the  bankruptcy  estate,  is  to 
strike  at  the  very  foundation  of  the  act.  With  the  judgment 
8o  far  as  the  court  in  which  it  was  obtained  is  concerned, 
this  court  neither  interferes,  nor  claims  the  right  to  interfere. 

But  the  question,  what  rights  shall  the  judgment  creditor 
have  under  it,  in  the  court  of  bankruptcy,  is  a  question  en- 
tirely for  the  bankruptcy  court. 

It  appears  also,  that  the  judgment  was  proved  by  the  . 
judgment  creditor  in  bankruptcy.  This,  under  the  pro- 
visions of  the  21st  section,  is  a  voluntary  surrender  of  bis 
judgment  to  the  jurisdiction  of  this  court,  who  may  there- 
upon treat  it  as  a  simple  coutruct  claim,  stripped  of  all  the 
verity  with  which  the  court  in  which  it  was  recovered  has 
clothed  it.  After  that,  it  would  be  almost  absurd  to  question 
the  power  of  the  bankruptcy  court  over  it.  Had  the  cred- 
itor refused  to  prove  his  judgment  in  bankruptcy,  of  course, 
bankruptcy  would  have  had  no  effect  upon  it,  or  jurisdiction 
over  it — save  to  discharge  it. 

The  power  of  the  bankruptcy  court  to  discharge  the  judg- 
ment is  not  questioned.  It  is  only  its  power  to  do  a  lesser 
thing — its  power  to  refuse  to  recognize  and  pay  an  assert3d 
lien  of  an  officer  charged  with  the  duty  of  executing  such 
judgment  for  his  fees  for  so  doing. 

It  seems  to  me,  that  so  far  as  this  court  is  concerned,  the 
lien  here  claimed  must  show  the  facts  of  the  judgment  under 
which  it  is  claimed  to  have  been  created.  And  as  to  that 
judgment,  it  having  been  obtained  by  a  violation  of  the 
bankruptcy  act  the  bankruptcy  court  will  not  recognize  or 
pay  it  from  the  fund  in  the  hands  of  the  assignee. 

I,  therefore,  recommend  that  an  order  be  entered  denying 
the  said  petition,  with  costs.  Eespectfully  submitted,  I.  T. 
Williams,  register. 

The  conclusions  of  the  register  having  been  acquiesced  in 
by  the  petitioner,  no  opinion  from  the  judge  was  required. 
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N.  Y.  SUPERIOR  COURT. 

Benjamin  F.  Stephens  agt.  Manley  Howe  and  Henbt  R. 

Stevens. 

The  net  of  congress  of  1866,  and  amended  in  1867,  eoneemin^  the  removnl  of  caases 
from  stHte  eonrU,  "  at  anj  time  before  the  final  liearing  or  trial  uf  the  suit,**  d&d., 
is  uHCunstitutionalf  and  invalid  as  divesting  the  state  courts  of  acquired  jurisdic- 
tion iu  such  cases,  vrhich  by  the  judiciary  act  of  congress  of  1789,  is  made  con- 
earreut  with  the  U.  S.  courts. 

And  there  is  no  power  confered  by  the  constitution  of  the  U.  S.,  upon  the  fenderal 
government,  to  divest  a  state  couit  of  ita  jurisdiction  acquired  iu  suoh  cases. 

Special  Term. 

This  is  a  motion  on  the  part  of  the  defendant  Howe,  for 
an  order  directing,  that  this  court  proceed  no  further  in  the 
action. 

Trrus  B.  ELDRroaE,  for  plaintiff. 
John  S.  Jenness,  for  defendant 

Barbour,  Ch.  J. — The  papers  show  that  the  action  wte 
brought  against  the  defendants  as  partners,  on  the  7th  of 
February,  1867,  to  recover  the  Sum  of  $80,000 ;  that  the 
plaintiff  then  was  and  now  is  a  citizen  of  New  York,  and 
both  the  defendants  then  resided  and  still  reside  in  Massachu- 
setts ;  that  the  defendant  Stevens,  has  been  released  and  dis- 
charged by  the  plaintiff,  from  all  liability  in  this  action  ;  that 
the  defendants  appeared  and  answered  in  the  action,  the  cause 
was  tried  before  a  referee  and  a  judgment  was  entered  upon 
his  report  in  October,  1869  ;  that  the  defendants  thereupon 
appealed  to  the  general  term,  and  there  obtained  a  reversal 
of  the  judgment  and  an  order  directing  a  new  trial.     After 
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all  that,  and  on  the  16th  of  January,  1872,  the  defendant 
Howe,  filed  in  the  office  of  the  clerk  of  the  court  an  affidavit 
stating  that  lie  had  reason  to  and  did  believe,  that,  '^froin 
prejudice  or  local  influence  he  would  not  be  able  to  obtain 
justice  in  this  court,^'  together  with  such  a  petition  as  is  re- 
quired by  the  act  of  congress,  concerning  the  removal  of  causes 
from  state  courts,  passed  in  1866,  and  amended  in  1807,  {See 
14  U.  S.  Stat  at  Large  306  ^  658),  accompanied  by  a  bond 
or  undertaking  in  a  penalty  of  $600,  Ac,  and  thereupon  filed 
with  the  clerk  of  the  U.  S.  circuit  court,  the  papers  required 
by  the  said  actS  to  be  there  filed  upon  the  removal  of  causes ; 
and  the  defendant's  counsel  now  claims,  that  those  acts  on 
his  part  have,  in  fact  and  in  law,  operated  and  effected  a 
removal  and  transfer  of  the  action  from  the  jurisdiction  of 
this  court  to  that  of  the  said  circuit  court,  under  and  by 
virtue  of  those  acts. 

Those  statutes  provide  that  "where  a  suit  is  now  pending, 
or  may  hereafter  be  brought,  in  any  state  court,  in  which 
there  is  controversy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state,  such  citizen 
of  another  state,  whether  he  be  plaintiff*  or  defendant,  if  he 
will  make  and  file  in  such  state  court  an  affidavit  stating  that 
he  has  reason  to,  and  does  believe,  that  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain  justice  in  such 
state  court,  at  any  time  before  the  final  hearing  or  trial  of 
the  suit,  and  file  a  petition  in  such  state  court,  offer  security 
(and  perform  certain  other  formal  acts,)  the  state  court  shall 
thereupon  proceed  no  further  in  the  action,  but  the  same 
shall  proceed  in  the  U.  S.  circuit  court.'' 

As  the  defendant  has  complied,  substantially  with  all  the 
conditions  of  those  acts,  there  can  be  no  doubt  this  court  has 
lost  all  legal  right  to  proceed  further  in  the  cause,  unless  the 
statute  is  itself  invalid,  because  unconstitutional.  I  am, 
therefore,  compelled  to  determine  that  important  question,  in 
the  first  instance,  upon  this  motion  ;  and  I  do  so  the  more 
readily,  though  with  diffidence,  for  the  reason  that  a  decision 
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here  by  a  single  judge,  followed  by  a  trial  of  the  action  in 
this  court,  may  not  only  furnish  the  parties  with  the  only 
means  by  which  they  can  obtain  the  final  judgment  of  the 
supreme  court  of  the  United  States,  upon  the  question,  but, 
because  the  extent  of  the  power  of  the  federal  government 
to  destroy  or  interfere  with  the  jurisdiction  of  the  courts  of 
the  several  states,  in  suits  of  this  character,  may  thereby  be 
ascertained  and  determined. 

The  federal  government  has  no  judicial  nor  legislative 
power,  except  that  which  is  conferred  upon  it  by  the  third 
article  of  the  constitution  {AmendHs  to  the  U.  S.  Const  Art, 
10).  The  second  section  of  that  article  declares  that,  "the 
judicial  power  shall  extend  to  controversies  between  citizens 
of  different  states;"  and,  .so  far  as  concerns  the  question 
now  before  the  court,  no  judicial  power  is  given  to  the 
government  of  the  United  States  by  the  constitution,  beyond 
what  is  contained  in  those  words;  nor  has  congress  any 
legislative  authority  to  increase  such  judicial  powers.  As 
Chief  Justice  Marshall  well  remarked,  in  Hodgson  agt. 
Powerbank  (5  Cranchj  303),  "the  statute  cannot  extend  the 
jurisdiction  of  the  U.  S.  courts  beyond  the  limits  of  the 
constitution."  Congress,  -therefore,  can  only  puss  such  laws 
as  are  necessary  for  the  purpose  of  carrying  this  provision  of 
the  constitution  into  effect. 

The  constitution,  it  will  be  seen,  gives  to  every  person 
who  is,  as  between  states,  a  foreign  citizen,  the  personal 
right  or  privilege  of  having  his  controversy  with  a  citizen  of 
the  state  in  which  the  litigation  is  had,  tried  and  determined, 
at  the  option  of  such  foreign  citizen,  in  a  court  of  United 
States ;  and  that  personal  privilege  is  given  to  him  for  the 
sole  and  simple  reason,  that  he  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought,  while  his  opponent  is 
a  citizen  of  the  latter. 

No  special  legislation  was,  or  has  ever  been,  necessary  in 
order  to  render  that  provision  of  the  constitution  effective,  in 
BO  far  as  regards  plaintiffs  in  action  who  were  citizens  of 
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states  6ther  than  tliat  in  v^hich  they  brought  their  suits. 
For  the  constitution  did  not  confer  upon  the  U-  S.  courts 
the  exclusive  jurisdiction  of  suits  between  citizens  of 
different  states  {See  Dehfield  agt.  State  of  Illinois,  26  Wend.j 
192 ;  S.  C,  2  HilU  161,  and  authorities  there  cited),  and  the 
judiciary  act  of  1789,  declared,  in  express  terms,  that  the 
jurisdiction  of  suits  between  citizens  of  different  states  was, 
concurrently,  in  the  courts  of  both  the  state  and  federal 
governments.  The  plaintiff,  therefore,  had  a  perfect  right  to 
bring  his  suit  either  in  the  state  or  the  federal  court  as  he 
might  see  fit. 

But  in  order  to  enable  a  defendant  thus  situated  to  avail 
himself  of  this  constitutional  right  or  privilege,  some  legisla- 
tion was  necessary  ;  and,  accordingly,  congress  provided,  in 
the  judiciary  act  of  1789,  that  "  if  a  suit  be  commenced  in 
uny  state  court  by  one  of  its  citizens  against  a  citizen  of 
another  state,  *  *  and  the  defendant  shall,  at  the  time 
of  entering  his  appearance  in  such  state  court,  file  a  petition 
therein  for  the  removal  of  the  cause  for  trial  into  the  next 
circuit  court  of  the  United  States,  offer  sufficient  surety," 
(and  do  ceilain  other  things),  •  •  "it  shall  be  the  duty  of 
the  state  court  to  accept  such  surety  and  proceed  no  further 
in  the  cause,  •  •  and  the  same  shall  then  proceed  in  the 
U.  S.  court,  in  the  same  manner  as  if  originally  brought  there- 
in" (1  U.  S.  Stat,  at  Large,  §  12). 

For  more  than  seventy  years  that  statute  of  1789,  was 
universally  conceded  to  contain  all  that  was  requisite  or 
proper  to  Ciirry  the  constitutional  provision  in  this  regard  into 
efiect,  and  it  still  remains  unrepealed  and  in  full  force. 

Under  it,  a  defendant,  upon  entering  his  appearance  in  the 
state  court  for  the  mere  purpose  of  transferring  the  cause  to 
a  court  of  the  U.  S.,  and  without  submitting  himself  to 
the  jurisdiction  of  the  former  tribunal  at  all,  is  empowered, 
on  performing  certain  formal  acts,  to  remove  the  action  into 
a  federal  court,  if  he  elects  to  do  so. 

But  the  declaration  in  the  act  of  1789,  that  the  jurisdic* 
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tion  of  the  Ftate  and  federal  courts  is  concurrent  in  suits  of 
this  character,  not  only  directly  authorizes  a  claimant  to  bring 
and  maintain  an  action  in  a  court  of  his  own  state  against 
a  citizen  of  another  state,  but  necessarily,  empowers  the 
defendant  therein  to  waive  and  relinquish  the  personal  right 
or  privilege  of  removing  the  cause,  which  the  statute  gives 
him,  and  to  interpose  his  defense  and  submit  to  the  jurisdic- 
tion of  the  state  court. 

In  this  case,  the  defendant  voluntarily  elected  to  and  did, 
submit  himself  and  the  subject  matter  of  the  controversy  to 
that  one  of  the  two  courts  of  concurrent  jurisdiction  which, 
it  must  be  assumed,  he  preferred,  by  putting  in  an  answer, 
trying  the  cause,  and  obtaining  a  reversal  of  the  judgment 
with  An  order  for  a  new  trial. 

This  court  has  therefore,  by  the  acts  of  both  parties  as  well 
as  by  and  under  the  act  of  ]  789,  (even  if  that  was  essential,) 
become  and  is  seized  and  possessed  of  as  full,  absolute,  and 
exclusive  a  jurisdiction  of  the  action,  as  any  court  ever  has 
of  a  controversy  before  it. 

The  question,  then,  is  not  one  touching  the  power  of  con- 
gress to  enact  such  a  statute  as  may  be  necessary  or  proper 
to  carry  into  effect  that  provision  of  the  constitution  which 
gives  a  jurisdiction  in  these  cases  to  the  courts  of  the  United 
States,  but,  whether  the  constitution  confers  upon  the  federal 
government  the  power  to  divest  a  state  court  of  its  jurisdic- 
tion, thus  acquired  and  vested  under  a  law  of  the  U.  S., 
as  well  as  by  virtue  of  the  powers  reserved  to  the  state, 
and  so  exercised  with  the  full  consent,  acquiescence,  and 
participation  of  the  parties  themseives.  It  is  sufficient  to 
say,  here  that  upon  a  careful  examination  of  the  U.  S.  con- 
stitution, I  am  unable  to  find  such  a  power. 

Tlie  fact  that  the  defendant  has  filed  an  affidavit,  stating 
that  he  believes  he  will  not  be  able  to  obtain  justice  in  the 
state  court,  (as  is  required  by  the  acts  of  1866-7,)  is  wholly 
unin^portant.     Whatever  power  congress  has  in  such  cases 
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under  the  constitution,  is  founded  solely,  upon  the  fact,  that 
the  parties  are  citizens  of  different  states. 

I  am,  therefore,  satisfied  that,  notwithstanding  the  statutes 
of  1866-7,  and  the  acts  of  the  defendant  thereunder,  the  ac- 
tion is  still  in  this  court  anS  that  the  plnintiff  is  entitled  to 
proceed  therein  to  a  judgment;  and  it  follows^  that  this  mo- 
tion must  be  denied|  with  costs. 
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N.  Y.  SUPERIOR  COURT. 
Elizabeth  A.  Cocket^  et  ahj  agt.   Frederick  A.  Hurd. 

Section  401  of  the  Code  does  not  antliorize  An  application  for  a  reference  to  take 
the  deposition  of  a  party  to  the  action  auder  that  section. 

Special  Termy  May^  1S72. 

This  is  an  application  on  the  part  of  the  defendant  to  set 
aside  an  order  of  reference  granted  herein  to  take  defendant's 
affidavit;  under  section  40]  of  the  Code  of  Procedure. 

Charles  C.  BiqeloW;  for  motion. 

Curtis,  J. — The  Code  provides  that,  "  where  any  party 
intends  to  make,  or  append,  a  motion  in  any  court  cf  record, 
and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any 
person  who  shall  have  refused  to  make  the  $ame,  such  court 
may,  by  order,  appoint  a  referee  to  take  the  affidavit  or 
deposition  of  such  person." 

It  is  urged  by  the  defendant,  that  the  woi'ds,  any  person, 
in  the  7th  subd.  of  %  401,  do  not  embrace  the  parties,  or  either 
of  them,  to  a  suit,  and  that  it  was  not  intended  to  apply  to 
them.  Section  389  of  the  Code  is  cited  as  expressly  limit- 
ing the  examination  of  a  party,  except  as  prescribed  in  chapter 
6th  of  the  Code.  The  plaintiffs  claim,  tliat  the  7th  subd.  of 
%  401,  was  added  by  the  legislature  in  1862,  and  has  the  ^ 
effect  of  removing  the  restriction  if  any,  in  section  389,  and 
that  it  was  the  intention  of  the  legislature  to  remove  all 
barriers  in  the  way  of  taking  the  depositions  of  parties  as 
well  as  witnesses,  thus  giving  eflect  to  the  prevailing  pub- 
lic sentiment  in  favor  of  removing  every  restriction. 
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I  think,  if  the  legislature  had  inteDded,  that  the  affidavits 
of  paities  might  be  taken  in  this  manner^  they  would  have 
clearly  expressed  it,  and  so  fur  modified  the  restriction  in 
section  389,  that  it  would  not  apply.  While  the  right  to 
examine  an  adverse  party  in  respect  to  the  issues  in  an  ac- 
tion is  given,  it  seems  rather  to  be  the  intention  of  the  legisla- 
ture, and  was  justly,  that  it  should  be  confined  to  that,  and 
not  extended  to  motions  arising  in  the  progress  of  a  cause. 
As  a  matter  of  public  policy,  it  might  be  a  serious  question, 
how  far  a  party  should  be  subjected  to  be  examined  upon 
every  motion  that  might  be  made  in  a  cause,  for  the  purpose 
of  procuring  his  deposition  or  affidavit. 

The  views  expressed  by  the  karned  judge  in  Hodgkin  agt. 
Attlan.  Pacfi.  li.R.  Co.^  (5  Ahh.  N.  S..  73),  appear  to  present 
the  true  interpretation  of  the  section,  and  in  accordance 
with  the  decision  in  that  case,  tiie  motion  of  the  defendant 
herein  to  vacate  the  order  of  reference  granted  to  take  the 
defendant's  affidavit,  should  be  granted,  but  without  costs  to 
either  party. 
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SUPREME  COURT. 
Addison  S.  Moore  ogt.  Amos  Pillsbubt. 

Where  in  an  action  for  ialse  impriBonment,  the  defendant  admits  the  imprisonment, 
hot  denies  that  it  was  ntilawfal,  and  as  a  second  defense  sets  np  matter  in  jostilicar 
tion,  to  which  latter  defense  the  plaintiff  demurs  on  the  groand  that  the  facts  stated 
do  not  constitate  a  defense,  and  the  plaintiff  then  moves  to  change  (he  plaee  of  trial 
for  the  convenience  of  witnesses : 

^Idy  that  as  the  demarrer  ii  to  the  merits  of  the  action,  a  decision  npon  it  in  favor  of 
ttie  defendant  would  end  the  case,  and  the  examination  of  witnesses  would  b« 
nnnecessary.    Motion  denied,  as  premature. 

Saratoga  Special  Term,  Marchy  1872. 

This  acttiou  is  false  imprisonment.  .  The  defendant  by 
his  defense  admits  the  imprisonment,  but  denies  that  it  was^ 
without  authority,  or  unlawful.  In  his  second  defense,  the 
defendant  sets  up  matter  in  justification.  To  the  latter  de- 
fense, the  plaintiff  demurred,  on  the  ground  that  the  facts 
stated  did  not  constitute  a  defense  to  the  action.  The  de- 
murrer is  not  to  the  form  of  the  pleading,  but  goes  to  the 
merits. 

A  motion  is  now  made  on  the  part  of  the  plaintiff  to  change 
the  place  of  trial  from  the  county  of  Albany  to  the  county 
of  Saratoga  for  the  convenience  of  witnesses. 

J.  W.  EiGHMY,  for  plaintij^. 
N.  C.  MoAK,  for  defendant' 

BocKES,  J". — The  issue  of  law  raised  by  the  demurrer 
must  first  be  determined,  the  court  not  having  otherwise 
directed  (Codej  sec  251),  and  it  determined  in  favor  of  the 
defendant,  judgment  must  be  for  the  latter  on  the  entire  re- 
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cord.  In  that  event,  the  decision  will  be,  that  the  imprison- 
ment of  the  plaintiff  by  the  defendant,  was  lawful,  and  the 
justification  of  the  Idtter  will -be  complete.  In  this  condi- 
tion of  the  case,  it  is  insisted  on  the  part  of  the  defendant, 
that  the  motion  to  change  the  place  of  trial  for  the  conve- 
nience of  witnesses,  is  premature ;  that  it  cannot  now  be 
known,  or  insisted  with  certainty,  that  witnesses  in  the  case 
will  be  necessary,  or  indeed,  that  any  trial  requiring  the  ex- 
amination of  witnesses  will  ever  take  place.  I  am  of  the 
opinion,  that  the  objection  is  well  taken.  The  decision  on 
the  issue  of  law,  if  in  favor  of  the  defendant  ends  the  case, 
without  the  examination  of  any  witnesses,  certainly,  until  the 
issues  be  reformed,  and  whether  this  will  be  desired  by  the 
party,  or  permitted  by  the  court,  cannot  now  be  known. 

As  the  case  now  stands,  it  cannot  be  asserted,  except 
hypothetically,  that  any  witnesses  will  be  needed  in  the 
case,  and  consequently  it  cannot  be  adjudged,  that  the  at- 
tendance of  any  witnesses  will  ever  be  required. 

The  motion  must  be  denied,  with  ten  dollars  costs,  but 
with  liberty  to  the  plaintift  to  renew  it  after  the  issue  of 
law  shall  have  been  disposed  of. 
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SUPREJIE  COURT. 

The    Town    op    Middletown  agt.   The    Rondont   and 
Oswego  Railroad  Company,  et  al 

A  motion  U>  dissolve  an  injunetioii,  maj.be  made  before  ansKer  pnt  in. 

A  eoiLniy  judge  line  no  power  or  juriadiciion,  ou  gnnitinj^  an  iajanctwti  ex  parity  to 

gmut  au  order  to  e/tow  cause,  returnable  be/ore  hitnself,  why  such  iujuuciion  should 

not  be  continued. 
A  county  judge  cannot  hear  a  contested  vwtion  as  to  nn  injunction ;  because  it  reqnirei 

the  motion  on  notice  to  vacate  nhull  be  made  before  the  court;  and  to  show  csinse 

why  the  injunction  shouhl  no[  he  coniinued,  being  equivalent  lo  a  notice  of  motion 

for  that  purpose,  he  hHS  no  jnrindiction. 
Where  a  county  Jndgc  gruntH  tin  ad  inurim  order  of  injunction,  with  nn  order  to 

show  cause  reiuriiubie  before  iiim  on  a  certiiin  day,  why  such  injunction  slionid 

not  be  continued,  by  a  non  appearance  of  the  paities  bef<ire  him  to  show  causa 

on  the  day  ^peciHed,  the  itij  unci  ion  ceases,  and  there  is  none  to  be  vacated. 
The  bitsiness  witich  corporations  were  crr.'ited  to  carry  on,  is  not  lo  be  sus))ended, 

nor  are  their  directors  to  he  restrained  from  the  discharge  of  their  diflereni  duties, 

•xcept  by  the  court  and  upon  notice, 

Albany  Special  Ternty  Febniaryy  1S72. 
Motions  to  vacate  an  injunction. 

Samuel  Hand  and  Augustus  Schoonmaker,  Jr.,  for 
all  the  defendants^  except  Green  &  Saiterlee. 

Edward  T.  Bartlett,  for  defendants  Green  dk  SatterlcCy 
in  support  of  the  motion, 

T.  R.  Westbrook  and  F.  C.  Cantine,  for  plaintiffs  op^ 
posed. 

Learned,  J. — This  action  is  brought  in  behalf  of  the 
plaintiff  and  all  other  stockholders,  against  the  railroad  com- 
pany, its  directors,  and  Messra.  Green  &  Satterlee.  The  com- 
plaint alleges,  that  the  plaintiff  prosecutes  "  by  the  direction 
of"  certain  persons  who  are  commissioners  of  the  plaintiff, 
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under  what  is  called  a  bonding  act.  It  alleges,  that  the  rail- 
road company  have  entered  into  a  certain  contract  for  con- 
struction with  defendants  Green  &  Satterlee^  and  it  asks  that 
this  contract  be  annulled,  and  that  both  a  temporary  and  a 
iinal  injunction  begranted  against  carrying  it  into  execution. 

The  grounds  which  appear  to  be  alleged  lor  this  relief,  are 
four:  firat,  that  the  contract  is  exorbitant ;  second,  that  it  is 
in  violation  of  an  agreement  between  the  railroad  company 
and  plaintiff;  third,  that  it  contains  a  lease  of  the  road  for 
ten  years,  and  fourth,  that  Green  &  Satterlee  are  pecuniarily 
unable  to  perform  their  agreement 

The  complaint  is  verified  in  the  usual  form,  by  three  per- 
sons who  state,  that  they  are  commissioners  of  the  plaiutifl. 
It  has  attached  to  it  also,  a  verification  in  the  usual  form,  by 
a  person  not  a  party  to  the  action,  and  also  an  affidavit  by 
one  of  the  attorneys  as  to  the  truth  of  facts  relative  to  tiie 
aforesaid  agreement. 

The  allegations  in  the  complaint  as  to  all  the  terms  and 
conditions  of  the  contract  are  on  inforniatio!i  and  belief^ 
those  as  to  the  pecuniary  ability  of  Green  &  Satterlee,  are 
on  information  only. 

Upon  these  papers  an  injunction  was  granted  on  the  5tlx 
of  February,  1S72,  by  the  county  judge  of  Ulster  county,, 
the  place  of  trial,  enjoining  the  defendants  from  executing 
or  consummating  a  lease  or  sale  of  the  railroad,  its  property 
or  franchises,  or  any  part  thereof,  or  any  interest  therein  Uy 
Green  &  Satterlee,  or  to  any  other  person  and  concluding  as- 
follows,  "  until  the  further  order  of  the  court  in  tlie  premises,, 
and  you  are  hereby  further  required  to  show  cause  before  me 
at  my  office  in  the  village  of  Bondont,  on  the  14th  day 
February,  1S72,  at  10  o'clock,  a.m.,  why  this  order  should 
not  be  continued.*' 

On  the  ]  4th  day  of  February,  neither  plaintiff  nor  defend- 
ants appeared  (i.  e.,  in  the  legal  sense)  before  the  county 
judge,  and  no  further  order  was  then  or  has  since  been  made- 

by  him  in  the  matter.     The  defendants  Green  &  Satterlee^ 
Vol.  XI  in.  10 
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by  their  attorneys  appearing  specially  for  this  motion,  and 
the  other  defendants,  by  their  attorneys  appearing  in  like 
manner,  now  move  to  vacate  the  injunction,  and  for  other 
relief  on  the  original  papers,  and  also  on  affidavits  served,  and 
the  plaintiffs  read  other  affidavits  in  reply. 
*  The  grounds  of  these  motions  are  several,  and  it  will  be 
necessary  to  examine  them  in  detail. 

Preliminarily  however,  the  plaintiffs  objects,  that  such  a 
motion  cannot  be  made  before  answer.  This  was  a  general 
but  not  an  inflexible  rule  under  under  the  old  practice  {Mai- 
lett  agt.  Weyhossett  Banhj  1  Barb.y  217). 

But  the  language  of  section  225  which  authorizes  the  de- 
fendant to  make  the  motion  "  with  or  without  the  answer,'* 
has,  I  think,  established  a  different  rule. 

The  plaintiff  urges,  that  this  section  means  only  that  in 
making  the  motion  the  defendant  may,  or  may  not  use  the 
answer  *which  he  has  served.  But  if  he  may  make  the  mo- 
tion without  using  his  answer,  what  need  is  there  of  his 
waiting  until  his  answer  hcis  been  put  in?  Under  the 
present  practice,  injunctions  are  to  be  granted  and  dissolved 
upon  affidavits  and  it  is  only  as  an  affidavit  that  the  answer  is 
used  on  a  motion  to  dissolve.  This  subject  is  so  fully  and 
clearly  discussed  by  Judge  Woodruff,  in  Fowler  agt.  BumSj 
(7  Bosw.j  637),  that  I  need  only  refer  to  that  case.  I  do 
not  think,  that  the  preliminaiy  objection  can  prevail. 

The  defendants  urge,  that  the  injunction  order  is  irreg- 
ular, if  not  void,  in  that  it  requires  the  defendants  to  show 
cause  before  the  county  judge.  It  is  to  be  observed  at  the 
outset,  that  an  order  to  show  cause  is  only  equivalent  to  a 
short  notice  of  motion  {Code,  ^  402,  Parmenter  agt.  Roih,  9 
Abb.  N.  S.,  393).  The  party  obtaining  the  order  is  the  moving 
party  on  the  hearing  {New  York  (k  Harlem  BR.  agt.  Mayor^ 
1  Hilty  563 ;  Thompso^i  agt.  Erie  JRiJ.,  9  Abb.^  N.  S.,  238). 

The  hearing,  therefore,  ordered  to  be  had  before  the 
county  judge,  on  the  14th  of  February,  was  the  hearing  of 
a  motion  on  notice. 
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What  is  called  an  injunction  is  expressly  an  order  {Section 
218).  It  is  also  within  the  general  definition  {Section  400). 
An  application  for  an  order  is  a  motion  (§  401).  A 
county  judge  has  no  jurisdiction  to  hear  and  decide  a  con- 
tested motion.  His  power  extends  only  to  such  orders  as 
ai"e  made  out  of  court  and  without  notice  {Parmentcr  agt. 
Both^  9  Ahh.  N.  5.,  385 ;  Rogers  agt.  McElhone,  20  How.y 
441).  It  is  said;  on  the  part  of  the  pJainliff,  that  these 
decisions  do  not  apply  to  the  granting  of  injunction  orders. 
The  statement  of  the  doctrine  however  by  th^  court  of  ap- 
peals is  not  restricted. 

The  power  of  the  county  judge,  they  say,  is  limited  to  a 
dass  of  ordei*8  which  may  be  made  without  notice,  and  to 
which  the  applicant  exhibits  a  right  so  plain  that  the  judge 
is  willing  to  grant  the  order  without  notice.  But  when  the 
ctise  is  not  so  clear,  the  judge  may  require  notice  or  grant  an 
order  to  show  cause.  The  application  then  becomes  a  special 
motion,  and  it  can  only  be  heard  and  decided  by  a  judge  of 
the  court  in  which  the  action  is  pending  {See  Parnienier  agt. 
JJort,  9.  Abb.  N.  S.y  393.) 

In  the  case  of  injunction  orders,  a  power  to  grant  them  is 
given  by  section  218,  to  the  court,  a  judge  thereof,  or  a 
county  judge.  This  is  substantially  the  same  provision  ns 
to  injunction  orders  which  is  made  general  ia  section  401, 
Bubd.  3.  Section  223  provides,  that  if  the  court  or  judge 
deem  it  proper  that  the  defendant  should  be  previously  heard, 
ah  order  may  be  made  to  show  cause. 

But  this  order  to  show  cause  is  to  be  returnable  at  a 
"  specified  time  and  place ;"  not  necessarily  before  the  same 
judge.  It  must  be  at  a  time  and  place,  when  and  where  a 
contested  motion  can  be  heard ;  and  of  course,  before  some 
one  competent  to  hear  it.  This  section,  therefore,  does  not 
settle  the  question  who  is  competent  to  hear  a  contested  mo* 
tion.  In  section  225,  it  is  said,  "  if  the  injunction  be  granted 
by  the  court,  or  a  coiinty  judge  without  notice,  the  defend- 
ant, at  any  time  before  trial,  may  apply  upon  notice*  to  a;  judge 
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of  tlie  court/'  &c.  The  plaintiff  argues,  that  this  (subBtan- 
tially  included  in  section  324),  implies  that  a  county  judge 
may  grant  an  injunction  with  notice.  But  I  do  not  think, 
tiiat  this  is  the  true  meaning.  By  section  218,  the  power 
to  grant  injunction  orders  is  given  to  tliree  authorities;  the 
court,  a  judge  of  the  court,  or  a  county  judge.  If  the  order 
should  be  granted  by  the  court,  even  without  notice,  it 
would  hardly  seem  right  that  a  judge  should  be  authorized  to 
vacate  it.  An  order  made  by  the  court  should,  of  course, 
be  vacated  only  by  the  court.  Section  225,  therefore,  limits 
the  cases  where  a  motion  to  vacate  may  be  made,  before  a 
judge  pf  the  couit^  to  those  in  which  the  order  was  granted 
by  a  judge  of  the  court,  or  a  county  judge.  And  as  a  judge 
of  the  court  may  grant  the  order  with  notice,  it  was  neceft- 
sary  to  limit  the  cases  in  which  a  motion  to  vacate  might 
be  made  to  those  in  which  the  order  was  originally  made 
without  notice.  But  the  remainder  of  the  section,  by  clear  im- 
plication, shows  that  tlie  county  judge  cannot  hear  a  contest- 
ed motion  as  to  an  injunction.  Because  it  requires  that  the 
motion  on  notice  to  vacate  shall  be  made  before  the  judge 
of  the  court.  If  then  a  county  judge  cannot  hear  a  motion 
on  notice  to  vacate  an  injunction  order,  why  should  he  be 
allowed  to  hear  a  motion  on  notice  to  continue  such  an 
order!  Each  motion  brings  up  the  merits  similarly  on  a 
hearing  of  both  sides.* 

*  Is  there  any  provUion  in  the  Code,  prohibiting  a  couuij  judge  from  granting 
an  injunction  on  notic€  t  Or  fh>m  hearing  thefiicre  on  both  sides,  before  granting  it. 
An  autfwer  to  these  quesiioua,  aifirmaUveijr  or  negatively,  would  aeem  to  eeitia 
the  question  of  hill  jurisdiction  accordingly,  to  hear  couiesied  motions  on  iujuuctioua. 

The  power  to  grant  injunctions  is  given,  by  section  318  of  the  Code,  to  ibe  court, 
a  judge  thereof,  or  a  couaty  judge.    Here  is  the  power  given  in  ejcpress  terms. 

By  section  223  it  is  provided  that  it'  the  court,  or  judge,  deem  it  proper  that  the 
defendant  should  be  previously  heard,  an  order  may  be  made  to  show  cause,  re- 
turnable at  a  specified  time  and  place,  dtc  Is  there  any  implication  that  this  order 
to  show  cause  muy  not  be  made  by  a  county  judge  t  Not  any.  Is  there  any  im- 
plication that  the  oi-der  cannot  be  made  returnable  before  the  county  judge  t  Not  anvi 
but  the  contrary. 

If,  at  is  supposed,  this  order  to  show  cause,  being  equivalent  to  a  short  notice  of 
motion,  deprives  the  county  judge  of  juriediciiou  to  hear  the  matter  on  the  retum 
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It  appears  to  me,  therefore,  that  the  decision  in  Par  mentor 
agt.  Rothj  applies  to  injunction  orders.  It  follows  from  this, 
tiiat  the  coUnty  judge  had  no  jurisdiction  to  hear  the  motion 
which  he  required  the  defendants  to  oppose  before  him  on 
the  14th  of  February. 

If  they  had  appeared  and  opposed  as  they  were  required 
to  do,  and  he  bad,  on  that  day,  upon  such  hearing,  made  an 
order  continuing  the  injunction,  such  order  would  have  been 
void  for  want  of  jurisdiction.  And,  in  like  manner,  if  the  de- 
fendants had  failed  to  appear,  and  the  plaintifis  on  proof  of 
notice  and  on  the  defendants'  default,  had  taken  an  order 
continuing  the  injunction,  that  also  would  have  been  void. 

The  question  then  arises,  is  the  order  granted  by  the  county 
judge  restraining  the  defendants  still  in  force.  The  language 
of  this  order  restrained  the  defendants  until  the  further  order 
of  the  court,  and  at  the  Sdme  time  required  them  to  show 
Icause  why  the  order  should  not  be  continued.  Supposing 
for  the  present,  that  a  county  judge  has  authority  to  hear  a 
contested  motion^  then  if  the  plaintifis  had  failed  to  appear 
on  the  return  day,  the  defendants  could  not  have  brought  on 
or  opposed  the  motion  for  a  continuance  of  the  order.  They 
might  have  had  costs  for  plaintifi''s  failure  to  bring  on  the 
motion,  but  they  would  have  had  no  power  to  bring  on  the 
motion  themselves.  The  motion  was  to  be  made  by  the 
plaintifis  for  a  continuance  of  the  injunction  order;  and  they 

diiT,  I  deprives  him  of  the  power  to  yrant  tke  injwictum,  given  by  •ectioo  218.  For. 
he  it  reui«mb«red,  we  ara  Mill  on  iIm  subject  of  ihe  power  of  a  ooaoty  jnd(^  lo grant 
«o  injiinctiou. 

AgMiu,  seel  ion  225  provides,  that  ''  if  the  injnnetion  be  granted  by  the  eonrt  or  a 
eoQiiiy  judge  witknU  notice,  ihd  defendant,  at  any  time  before  trial,  may  apply  npon 
iiotice  \o  a  judge  of  the  court,"  Itc.  Here  in  a  plain  recognition  of  the  power  of  the 
county  judge  to  grant  an  iuinnction,  with  or  wiihoaC  notice. 

If  after  this  army  of  statute  uuthortty  giving  eoaiity  jndgee  jnrisdiotion  to  grans 
injunctions  u|K>n  notice,  the  provisions  of  the  Code  that  an  order  to  show  cause  is 
only  equivalent  to  a  short  notice  of  motion  (^  402);  thut  an  injunction  is  expressly 
called  an  order  (4  218) ;  M  being  also  within  the  general  definition  (4  400} ;  an  ap- 
plication  for  an  order  is  a  motion  {^  491) ;  and  a  county  judge  has  no  jurisdiction  to 
bear  and  decide  a  contested  motion;  should  be  held  to  override  the  statute  on  iii- 
Janetiona,  it  would  appear  on  the  part  of  tlie  legisLunrA  as  little  less  ikan  trifling 
with  the  Jurisdiction  of  a  judicial  officer.— Ricr. 
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only  could  bring  it  oq.  If,  therefore,  the  proper  construc- 
tion of  an  order,  such  as  that  of  February  5th,  is  that  the 
injunction  is  to  continue  until  it  is  vacated,  then  the  plain- 
tiffs, by  neglecting  to  bring  on  the  motion  to  continue  the 
order,  can  make  the  injunction  permanent.  That  part  of 
the  order  requiring  the  defendants  to  show  cause  becomes 
meaningless.  By  such  an  order  the  plaintiff  gives  a  short 
notice  of  motion  to  continue  an  injunction.  Is  it  reasonable 
to  construe  the  order  to  mean,  that  if  the  plaintiff  fails  to 
bring  on  and  obtain  a  continuance  of  the  injunction,  still  the 
injunction  is  continued  by  the  plaintiff's  neglect.  If  this 
be  the  construction,  it  would  be  best  for  the  plaintiff  never 
to  appear  on  the  return  day.  And  again  if  the  injunction 
continues  without  any  further  action  of  the  plaintiff)  why 
should  he  give  notice  of  a  motion  to  continue  it?  Thi^ 
very  notice  of  motion  implies  that,  unless  then  continued  by 
order  of  the  court,  the  injunction  will  cease  to  be  in  force. 
It  seems  to  me,  therefore,  that  the  further  order  of  the  court 
mentioned  in  the  order,  has  reterence  primarily  to  an  order 
to  be  made  on  the  return  day,  and  that  the  order  granted 
on  the  5th  of  February,  was  in  its  real  effect,  like  an  order 
under  section  223  providing  for  an  ad  interim  restraint  until 
the  defendants  could  be  heard.  This  is  a  case  in  which  the 
judge  might,  with  great  propriety,  deem  it  proper  that  the 
defendants  should  be  heard  before  granting  the  injunction, 
and  yet  might  restrain  them  meantime  as  is  provided  in  that 
section.  The  importance  of  the  case,  the  magnitude  of  the 
interests  involved,  and  the  difficulty  of  the  questions  arising 
would  naturally  make  any  judicial  officer  wish  to  hear  both 
sides  before  granting  an  order  which  might  be  very  injurious. 
An  injunction  order  should  not  be  strained  beyond  the  neces- 
sity of  the  case.  If  the  proper  object  could  be  accomplished 
by  an  ad  interim  restraint  until  the  hearing  of  both  sides, 
this  is  the  safer  and  wiser  construction.  I  am  aware,  that  in 
Kelly  agt.  Jeroleman  (7  lioht.y  158),  the  superior  court  at 
special  term  denied  a  motion  by  the  plaintiff  to  continue  an 
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injunction,  holding  that  the  order  continued  itself.  Tbe  ob- 
jection was  not  taken  by  the  counsel  on  the  hearing.  And  it 
'  is  to  be  observed  that,  in  that  case,  the  judge  practically,  by 
his  decision,  refused  to  hear  the  defendants'  objections  to  the 
injunction.  He  held  in  etiect,  that  no  such  motion  could  be 
made ;  that  the  injunction  was  permanent,  and  that  the  de- 
fendant could  be  relieved  only  on  a  motion  to  vacate. 

I  think,  that  this  decision  cannot  now  be  followed.  For 
rule  94  has  provided  especially  for  such  a  motion  as  that 
which  was  then  before  the  court ;  and  that  rule  does  not 
mean  that  the  judge  shall  do  nothing  on  the  return  day.  6u 
the  return  of  ian  order  to  show  cause  why  an  injunction 
should  not  be  continued  in  force,  if  both  parties  appeared  and 
the  judicial  officer  had  jurisdiction,  he  would  not  now  refuse 
to  hear  the  views  of  both,  and  to  decide  accordingly ;  con- 
tinuing the  injunction  or  refusing  to  continue  it,  as  he  saw 
good  cause. 

There  is  another  consideration  which  tends  to  show,  that 
the  order  granted  on  the  5th  of  February,  must  be  construed 
as  an  ad  interim  order  only.  The  object  of  rule  94  was 
plainly  to  restrict  the  practice  of  granting  permanent  orders 
of  injunction  ex  parte.  It  intends,  therefore,  to  provide  that 
an  ex  parte  injunction  order  shall  be,  for  the  most  for  ten 
days,  and  that,  within  that  time,  the  plaintiff  shall  make  good 
his  right  to  a  continuance  of  the  injunction,  ailer  giving  the 
defendant  an  opportunity  to  oppose.  If  the  construction 
claimed  by  the  plaintiff  is  to  stand,  then  rule  94  is  utterly 
valueless.  For  the  plaintiff  has  only  to  neglect  to  appear  on 
the  return  day,  and  by  that  neglect  his  injunction  remains 
permanent 

Or  he  may  appear  and  refuse  to  bring  on  the  motion  to 
continue,  and  then  the  same  result  is  accomplished.  Such 
was  the  course  of  the  plaintiffs  in  this  case.  They  did  not 
appear  (legally)  on  the  return  day,  and  their  non-appearance 
was,  (as  they  claim),  as  effective  as  the  most  powerful  ar- 
gument in  the'*  behalf  could  have  been.    I  am  aware  of  the 
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difficulties  which  maj  arise  in  harmonizing  section  218  and 
section  40 1,  subd.  4  of  the  Code,  rule  46,  paragraph  2, 
and  rule  94  and  the  decision  in  Partnenter  agt  Bothj  but  it 
is  not  necessary  to  consider  those  difficulties  here. 

For  these  reasons,  I  am  of  the  opinion  that  the  order 
granted  by  the  county  judge  on  the  5th  ot  February  was 
only  an  ad  interim  order  and  that,  as  the  injunction  wus  not 
continued  on  the  14th,  ic  has  ceased ;  and  that  there  is  now 
no  injunction  to  be  vacated* 

With  these  views,  it  is  unnecessary  for  me  to  examine  the 
merits  of  the  motioq. 

But  perhaps  one  further  point  should  be  considered.  The 
defendants  urge  that  the  injunction  order  was  void  under 
section  224  of  the  Code,  and  chap.  171,  laws  of  1870.  By 
these  provisions  an  injunction  to  suspend  the  general  ajid 
ordinary  business  of  a  corporation  can  be  granted  only  by 
the  court  and  on  eight  days  notice.  Now,  these  provisions 
are  not  a  limitation  as  to  the  grounds  upon  which  a  party 
may  be  entitled  to  an  injunction ;  but  only  as  to  the  tribunal 
which  shall  grant  it,  and  the  notice  on  which  it  shall  be  bad* 
They  assume,  that  sometimes  an  injunction  may  properly  be 
granted  to  suspend  the  general  and  ordinary  business  of  a  cor* 
poration ;  but  require  that  it  be  granted  by  the  court. 

In  examining  what  is  meant  by  an  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation,  some 
points  are  to  be  observed.  The  statute  of  limitation  as  to 
the  power  to  grant  injunctions  may  apply.  1.  Although 
the  injunction  does  not  contain  the  words  ^^ general  and  or* 
dinary  business.'^  2.  Although  it  suspends  only  a  part  of 
such  business.  3.  Although  the  corporation  is  acting  ille* 
gs^ly  in  respect  to  the  general  and  ordinary  business  which 
is  sought  to  be  restrained.  4.  Although  the  corporation  has 
the  power  to  carry  on  such  business  in  some  manner  other- 
wise than  that  which  is  sought  to  be  restraineJd. 

In  the  present  case,  the  complaint  sets  forth,  that  a  con- 
tract has  been  made  by  the  company  with  two  of  the  de- 
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fondants  for  the  coDstruction  of  the  road^  and  that  this  con- 
tract includes  a  leasing  of  the  road  to  those  contractors ;  and 
.the  complaint  asks  an  injunction  against  carrying  this  contract 
into  efiect. 

The  injunction  order  which  was  granted,  does  not,  in 
termsy  confine  itself  to  restraining  the  canning  that  contract 
into  efiect ;  but  it  forbids  the  leasing  or  selling  any  part  of 
the  property  of  the  company  to  any  person.  It  goes  far  be- 
yond any  matters  alleged  to  have  taken  place^  or  even  to  be 
threatened. 

There  are  no  allegations  on  which  to  base  such  a  sweep- 
ing restriction.  The  company  could  not  sell  a  worn-out  rail 
without  violating  the  injunction ;  if  the  language  is  to  be 
construed  literally.  And  the  injunction^  in  its  literal  con- 
struction,  seems  to  me,  in  efiect,  to  suspend  the  general  and 
ordinary  business  of  the  cotporation. 

The  injunction  ought  to  have  been  confined  in  words  to 
the  contract  set  forth  in  the  complaint  But  even  giving  it 
that  construction^  it  is  then  a  restraint  on  the  corporation 
from  carrying  out  a  certain  contract  for  the  construction  of 
tlieir  road.  Is  not  the  building  and  equipping  of  a  road  a 
part  of  the  general  and  ordinary  business  of  the  railroad 
company  I  Whether  or  not  they  can  lawfully  do  this  by  the 
means  which  they  propose  to  adopt,  I  do  not  inquire.  Per«- 
haps  they  can  build  it  in  some  other  way  better  and  more 
profitably.  But  the  building  of  the  road  is  their  ordinary 
business^  and  to  do  that  ordinary  business,  they  make  the 
contract  which  is  enjoined.  I  do  not  say  that  it  is  legal  or 
not  Nor  do  I  say  whether  or  not  they  should  be  enjoined 
from  the  means  by  which,  according  to  the  complaint,  they  are 
undertaking  to  build  their  road.  Even  assuming  that  the  in- 
junction is  one  which  the  propsr  authority  ought  to  grant ; 
still,  as  I  think,  it  suspends  part  of  the  general  and  ordinary 
business  of  the  company. 

The  legislature,  owing  to  events  which  are  well  known, 
has  thought  best  to  protect  corporations,  as  to  their  general 
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and  ordinary  business^  from  injunctions  granted  ex  parte  and 
out  of  court  The  same  act,  in  like  manner,  limits  the 
power  of  granting  an  injunction  to  restrain  any  director  from 
the  performance  of  his  duties  as  such. 

And  this  present  injunction  comes  within  that  limitation 
also.  It  cannot  be  said,  that  because  this  injunction  res- 
trained the  director  from  an  alleged  violation  of  duty,  there^ 
fore,  the  act  does  not  apply*  For  all  injunctions,  in  such 
cases,  are  to  restrain  supposed  violations  of  duty.  And  no 
•such  absurdity  was  intended  as  that  a  county  judge,  exparte^ 
might  prohibit  violations  of  duty  in  a  director,  but  only  a 
court  on  notice  could  prohibit  a  director  from  doing  his  duties 
properly.  Nor  do  I  think,  that  it^  can  reasonably  be  said, 
that  this  provision  refers  to  a  complete  prohibition  of  a 
director  from  performing  any  of  his  duties. 

Otherwise,  by  an  ex  parte  injunction  out  of  court,  a 
director  could  be  prohibited  from  performing  all  his  important 
duties  leaving  hhn  free  to  discharge  some  that  were  unim- 
portant. 

Thus,  the  evil  against  which  this  legislative  act  was  aimed^ 
might  be  revived. 

All  who  remember  the  history  of  railroad  litigation  with- 
in the  few  years  past,  will  acknowledge  the  wisdom  of  the 
legislature  in  protecting  corporations  and  their  officers  from 
ex  parte  interference  by  injunctions.  And  in  using  the  lan- 
guage, "  general  and  ordinary  business,"  it  appears  to  me, 
that  they  intended  to  make  this  protection  broad;  Thus, 
the  business  which  corporations  were  created  to  carry  on,  is 
not  to  be  suspended,  nor  are  their  directora  to  be  restrained 
ft'om  the  discharge  of  their  official  duties,  except  by  the  court 
and  upon  notice. 

'  It  is,  therefore,  proper  that  the  injunction  order  although 
it  has  expired,  should  be  set  aside  as  contrary  to  these  pro« 
viidons,  with  costs  to  the  defendants. 
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SUPREME  COURT. 
The  Tbustees  of  the  Village  of  Canajohabie  agt  Ed-- 

MUNDS  BUEL. 


An  miftion  cannot  be  sastained  by  the  tntsteet  of  a  village  against  an  individnal  npoa 
^resolution,  thoagh  called  an  ordinance  passed  bj  theuif  imposing  a  penalty  on 
the  defendant  of  $25,  for  a  failure  to  remove  an  awning  over  the  sidewalk,  in 
iront  of  bis  store,  where,  within  tlie  meaning  of  the  village  charter,  ordinaooea 
must  be  gaural  and  not  special  oulj,  imposing  a  penalty  on  a  single  individuai 


Third  Jadicial  Department^  Albany  General  Term,  March^ 

1872. 
Before  Miller^  P.  tT".,  Potter  and  BALCbM,  cTJl 
Appeal  by  plaintifis  from  a  judgment  of  the  Montgomery 

county  court;  reversing  the  judgment  of  a  juslice  of  the 

peace. 

t 

;  % 

m 

H.  DuNKELy  for  plaintiffs.  .  I 

D.  S.  MoREELLj  for  defendant. 

By  the  courty  Balcom,  cT".— The  resolution  of  the  trustees 
of  the  village  of  Canajoharie,  on  vrhich  this  action  was 
brought,  recited  that  complaint  had  been  made  to  the  board 
of  trustees,  "  that  the  awning  of  Edmunds  Buel,  situated 
over  and  across  the  sidewalk  in  front  of  the  store  in  Church 
street,  now  occupied  by  him,  is  a  nuisance.  Therefore, 
resolved  and  ordained  that  the  said  Edmunds  Buel  be  and  he. 
is  hereby  required  to  remove  said  awning  out  of  said  street, 
within  forty-eight  hours  after  serving  a  copy  of  this  ordin- 
ance on  him,  under  a  penalty  of  twenty-five  dollars,  hereby 
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imposed  on  him  for  failure  or  neglect  to  comply  with  this 
ordinance." 

This  is  liot  such  an  ordinance  as  the  trustees  of  the  village 
of  Canajoharie  were  authorized  to  make.  It  was  a  mere 
resolution,  though  called  an  ordinance,  imposing  a  penalty, 
in  the  nature  of  a  fine  on  the  defendant,  of  $25,  for  a  failure 
or  neglect  to  remove  his  awning  within  foi-ty-eight  hours 
after  service  of  a  copy  of  the  resolution  on  him.  Calling  the 
Resolution  an  ordinance  did  not  make  it  an  ordinance.  Or- 
dinances;  within  the  meaning  of  the  plaintifis'  charter,  must 
be  general  and  not  special  only,  imposing  a  penalty  on  a 
single  individual. 

The  awning  was  not  shown  to  be  a  nuisance,  or  to  be  an 
obstraction  in  Churcii  street,  or  on  the  sidewalk.  It  was 
over  the  sidewalk  ;  and  at  the  most,  was  only  an  encroach- 
ment on  the  sidewalk  or  street. 

As  there  was  no  general  ordinance  respecting  awnings,  the 
remedy  of  the  plaintiffs  for  the  encroachment  on  Church 
street,  by  the  defendant's  awning,  wais  under  the  statutes 
respecting  encroachments. 

The  judgment  of  the  justice  was  correct,  and  the  county 
court  erred  in  reversing  it. 

It  follows,  that  the  judgment  of  the  county  court  sliould 
be  reversed,  and  that  of  the  justice  affirmed,  with  costs.  So 
decided. 
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N.  Y.  SUPERIOR  COURT. 
MoBBis  Rafhelskt  agt.  James  Lynch,  sherifil 

A.,  motion  for  a  new  trial  on  the  gronnd  of  newly  discovered  evidence,  may  b« 
ma<^e  ^nd  granted  c^fUr  jv4^mtAt  final  entered  iu  the  actiou, 

Svch  a  Diotiou  will  be  granted,  where  it  uppeurs  iTom  the  papers  osed  on  the  motion  , 
that  the  newly  discovered  evidence  is  material  to  the  Isj^ae  ;  that  it  goes  to  the 
merita  of  the  action;  that  it  is  not  cumulHtive  ;  that  ji  oveiihrows  tbe  plaintiff 'a  . 
claim  upun  which  he  recovered,  and  shows  the  sait  to  be  a  conspiracy,  conceived 
in  fraad  and  maiuraiiied  by  petjiiry.    And  that  the  evideuce  was  not  dlscoYei-ed 
nutil  afiei  tbe  triaL 

General  Term^  December ^  1871, 

Before  BAitBOUB,  Ch,  J.^  McCuNsr  and  Jones,  J  J. 

A.  J.  Vanderpoel,  for  defandant  appellant. 

The  defendant,  on  or  about  the  7th  day  of  February,  1864, 
seized  fifty  cases  of  leaf  tobacco,  under  and  by  virtue  of  several 
writs  of  attachment  duly  issued  out  of  the  supreme  court 
ttgainst  the  property  of  William  Salamon. 

At  the  time  the  said  property  veas  so  seized,  it  was  on 
storage  with  G.  Merle's  Son  &  Co.,  No.  291  Water  street, 
and  they  had  given  their  receipt,  dated  December  22,  1863, 
stating  that  said  filly  cases  was  received  on  storage  by  them 
"from,  Mr,  James  Parker,  and  subject  to  the  production  of 
this  receipt." 

The  receipt  at  the  time  of  the  trial  bore  these  indorsements : 
"James  Parker  to  J.  Cooper,"  "John  Cooper,"  "Philip 
Franklin ;"  and  the  plaintiff  claims  to  have  purchased  the 
^bacco  from  Franklin  and  received  the  receipt  from  him. 

James  Parker,  the  first  indorser,  was  sworn  as  a  witness 
ill   pluiutiif's   behalf    on   the  trijl,    and   testified    that    he 
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"  never  owned  the  tobacco ;  it  belonged  to  William  Salamon, 
John  Cooper  was  his  clerk."  "  I  was  acting  lor  Sulainon^ 
**  Mr.  Salamon  told  me  to. take  the  tobacco  to  Merle  &  Sons." 
"I  don't  know  what  the  tobacco  sold  fur ;  Cooper  sold  it." 

John  Cooper,  the  second  indorser,  did  not  testily  on  the 
trial. 

Philip  Franklin,  the  third  indorser,  testified  that  he  pur- 
chased the  tobacco  from  Cooper  and  sold  it  to  tlie  plaintifi^ 
and  transferred  the  warehouse  receipt  to  him  by  indorsing 
and  delivering  it.  A  bill  of  the  tobacco  from  Franklin  to 
the  plaintiff,  dated  January  4,  1864,  was  produced,  and 
Franklin  testified  that  the  plaintiff  paid  for  it  at  the  time  of 
the  purcbat-e. 

On  his  cross-examination  he  testified  that  Cooper  first  came 
to  him  about  the  tobacco  on  Saturday,  January  2,  and  he 
told  Cooper  he  would  find  out  on  Monday,  whether  he  could 
find  a  customer  for  it  or  not.  That  he  saw  the  plaintiff  the 
same  day  about  it,  and  before  he  purchased  it  from  Cooper, 
the  plaintiff  had  agreed  to  take  the  tobacco.  That  he  gave 
Cooper  a  $2,000  due  bill  to  be  redeemed  the  next  day,  and 
received  from  the  plaintiff  three  checks  on  the  Park  Bank — 
one  for  $500,  one  for  $800,  and  one  for  $2,000 — and  that  he 
redeemed  his  due  bill,  held  by  Cooper,  wuth  the  $2,000  check. 

The  plaintiff  was  sworn,  and  testified  that  he  purchased 
the  tobacco  from  Franklin,  January  4,  and  paid  for  it  in  three 
checks  dated  that  day,  on  the  Park  Bank,  for  $2,000,  $800, 
and  $500,  and  the  balance  in  cash ;  that  he  had  not  that 
amount  of  cash  in  the  bank  at  the  time,  and  wanted  some 
little  time  to  make  it  up,  and  told  Frankhn  he  must  not 
present  the  checks  immediately.  He  further  testifies  that  he 
received  the  warehouse  receipt  at  the  same  time  indorsed  by 
Franklin ;  that  he  did  not  then  know  Salamon,  Parker  or 
Cooper,  and  did  not  know  that  Salamon,  or  anyone  else,  but 
Franklin  was  the  owner  of  the  tobacco  or  warehouse  receipt. 
He  also  testifies  that  he  had,  perhaps  $1,000  in  money  in 
the  Park  Bank,  and  $20,000  of  7.30s  deposited  there,  but 
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that  he  could  not  draw  against  the  7.d0s  without  making 
some  arrangement  with  the  cashier. 

Theodore  P.  Cornwell,  from  the  Park  Bank,  testified  that 
on  the  Gth  of  January,  1863;  the  plaintiff  had  S936  50  to  his 
credit  in  the  bank,  and  about  the  same  amount  on  the  4th ; 
that  there  was  no  deposit  of  money  or  clieck  until  January 
16th,  when  plaintiff  made  a  deposit  of  $5,000 ;  that  his 
check  for  $500  was  paid,  January  19,  to  P.  Franklin  or  order; 
the  check  for  $S00  was  paid  January  20,  to  P.  Franklin  or 
order;  and  the  check  for  $2,000  was  paid  February  5,  1864, 
to  P.  Franklin  or  bearer.  He  also  testified  that  the  credit 
for  $20,000  in  7.308  bonds  entered  in  plaintiff's  bank  book 
under  date  of  September  30,  1863,  was  in  the  handwriting 
of  the  collection  and  discount  clerk  of  the  bank. 

The  defendant,  by  his  own  witnesses,  and  by  the  cross-ex-* 
amination  of  the  witnesses  for  the  2)laintiff,  showed  on  thef 
trial,  that  in  1863,  the  debtor,  William  Salamon,  was  a 
wholesale  and  retail  dealer  in  tobacco  and  segars  in  Philadel- 
phia ;  that  he  closed  up  his  business  there  in  a  summary 
manner  the  latter  part  of  December,  1863,  and  absconded  ; 
that  he  came  to  New  York,  and  from  New  York  went  to  St. 
Catharine's,  Canada,  before  January  1,  1864,  in  order  to 
escape  from  his  creditors ;  that  he  was  indebted  in  a  large 
amount,  and  had  purchased  merchandise  during  the  month 
of  December,  for  which  he  had  not  paid. 

That  Parker  and  Mrs.  Salamon  went  to  St.  Catharine's  and 
joined  William  Salamon  in  January,  1864,  and  that  Cooper 
was  there  also. 

The  manipulation  of  the  goods  before  they  were  stored 
with  Merle  &  Co.  also  showed  a  fraudulent  intent  to  keep 
from  creditors. 

The  plaintiff  sought  protection  under  the  statue  making 
warehouse  receipts  negotiable,  and  claimed  to  be  an  innocent 
bona  fidn  purchaser  of  the  property  before  the  seizure  by  the 
defendant.  The  defendant  had  no  evidence  to  produce  on 
the  trial  to  show  that  the  alleged  transfer  to  the  plaintiff  did 
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not  oecur  on  the  4th  of  January^  as  testified  to  by  him  and 
by  Franklin. 

A  verdict  was  rendered  in  plaintiff's  favor,  and  judgment 
was  rendered  thereon  against  the  defendant  on  the  20th  day 
of  October,  1870. 

In  January,  1871,  the  defendant  ascertained  the  testimony 
of  Franklin  and  of  the  plaintiff,  given  on  the  trial,  was  false ; 
that  there  was  never  any  sale  of  the  tobacco  to  the  plaintifl) 
and  that  the  alleged  sale  was  concocted,  and  the  bill  of  sale 
made  out,  and  the  warehouse  receipt  indorsed  to  the  plain- 
tifi  afler  the  defendant  had  attached  the  property,  and  that  he 
could  establish  these  facts  by  Annie  Salamon,  James  Parker 
and  John  Cooper. 

The  defendant  accordingly  obtained  from  Annie  Salamon 
her  affidavit,  setting  forth  that  she  was  the  wife  of  William 
Salamon,  and  came  to  New  York  from  Philadelphia  on  the 
2Gth  of  December,  1 303  ;  that  soon  after  her  arrival  James 
Parker  delivered  to  her  the  warehouse  receipt  mentioned ; 
that,  in  addition  to  the  fifty  cases  of  leaf  tobacco  mentioned 
in  that  receipt,  there  was  plug  tobacco  and  segars  in  New 
York,  belonging  to  her  husband ;  that  she  was  introduced  to 
Frankhn,  and  at  his  request  she  hired  a  store  in  his  name  in 
Brooklyn,  and  placed  the  plug  tobacco  and  segars  there  for 
sale  in  his  name  ou  January  1,  1864 ;  that  she  also  delivered 
to  him  the  said  warehouse  receipt  for  safekeeping,  and  after- 
wards at  his  request,  procured  James  Parker  to  indorse  it; 
that  Franklin  stalled  for  Canada,  to  see  her  husband,  on  the 
evening  of. January  6,  she  giving  him  SIO  towards  defraying 
his  expenses ;  that  after  Franklin  lefl  for  Canada,  she  called 
on  Mrs.  Franklin,  and  inquired  about  the  receipt,  and  Mrs. 
Franklin  took  it  from  the  drawer  and  showed  it  to  her  and 
told  her  it  was  all  riglit ;  that  before  Franklin  returned  to 
New  York,  and  on  January  10,  she  and  James  Parker  started 
for  Canada,  where  they  found  her  husband  at  St.  Catharine's, 
and  she  returned  to  New  York,  about  the  middle  of  January, 
and  was  then  informed  by  Franklin,  that  the  tobacco  had 
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been  attaehed  by  the  defendant^  but  that  he  (Franklin)  still 
had  the  warehouse  receipt ;  that  one  Wm.  L.  Flaherty,  came 
from  Canada  to  aid  'her  in  looking  after  the  property,  and 
that  Flaherty  and  Franklin  arran^d  to  commence  a  suit 
against  defendant  for  said  property  in  the  name  of  this  plain- 
trfl^  and  plaintiff  agreed  to  pay  Flaherty  $1,200  out  of  the 
sum  recovered. 

Defendant  also  obtained  the  affidavit  of  James  Parker, 
corroborating  Annie  Salamon,  and  stating  that  he  indorsed 
the  receipt  January  6th,  at  the  request  of  Franklin  and  Mrs.. 
8alamon ;  that  there  was  no  other  indorsement  on  it  at  the 
time,  and  that  he  saw  it  in  Mrs.  Franklin's  possession  after 
Franklin  had  left  for  Canada,  on  the  occasion  testified  to  by 
Annie  Salamon. 

Defendant  also  obtained  the  affidavit  of  John  Cooper  tc^ 
the  same  effect,  and  setting  forth  that  there  was  no  sale,  or 
pretended  sale,  of  the  leaf  tobacco  until  after  Mrs.  Salamon 
and  Franklin  returned  from  Canada,  and  after  it  was  attached ;. 
"  then  in  order  to  have  everything  bona  fidcy  Franklin  had  a 
bill  of  sale  of  the  said  tobacco  from  William  Salamon  to  de* 
ponent  made  out,  and  induced  deponent  to  sign  a  note  for  the- 
amount,  or  about  the  amount  of  the  bill ;  that  said  Frunklia 
also,  at  the  same  time,  made  out  a  bill  of  sale  of  said  tobacco' 
from  deponent  to  him  (Franklin  ;)"  that  both  of  ssnd  bills  of 
tobacco  were  dated  back  some  ten  or  twelve  days  to  bring 
the  transaction  prior  to  the  issue  of  the  attachments,  and, 
after  the  said  papers  were  completed,  Parker  indorsed  the 
warehouse  receipt  at  the  request  of  Fmnklin ;  on  that  same 
day,  Franklin  told  Parker  that  he  would  procure  a  person  to* 
claim  the  tobacco,  as  it  was  better  his  (Franklin's)  name- 
should  not  appear. 

Upon  these  three  affidavits,  and  defendant's  own  affidavit,, 
setting  forth,  among  other  things,  that  all  of  said  facts  had! 
been  discovered  by  him  since  the  trial,  and  that  it  was  im- 
possible for  him  to  have  ascertained  the  facts  before  4Fid  trials 

and  other  papers*  set  fortR  in  the  printed  case,  the  defendant 
Vol.  XT.TTT.  11 
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gave  notice  of  motion  for  a  new  trial,  upon  the  ground  of 
'  newly  discovered  evidence,  which  motion  was  adjourned  from 
time  to  time  to  April  27,  1870.* 

Pending  this  motion,  the  attorneys  for .  the  defendant  ob- 
tained an  order  to  show  cause  why  the  judgment  should  not 
be  opened,  so  far  as  to  allow  defendant  to  make  the  said  mo- 
tion for  a  new  triaj ;  and  upon  the  return  of  said  order,  after 
hearing  the  partier,  the  court  (Spencer,  J.j)  gave  defendant 
leave  to  make  such  motion  for  a  new  trial,  and  opened  and 
set  aside  said  judgment  so  far  as  to  enable  defendant  to  make 
it  The  motion  for  a  new  trial  came  on  to  be  heard  before 
MoNEi^^,  e/*.,  on  the  25th  day  of  April,  ]  &70,  and  was  denied 
From  the  order  denying  said  motion  the  defendant  appealed 
to  the  General  Term,  The  reasons  given  by  Mr.  Justice 
MoNELL,  for  his  decision  are  set  forth  at  fols.  222  to  238  of 
the  case. 

The  order  opening  the  judgment  was  overlooked  by  Mr. 
Justice  MoNELL,  at  the  time  he  decided  the  motion,  and  upon 
his  attention  being  afterwards  called  to  that  ordei*,  he  stated 
that  he  had  overlooked  it,  but  the  papers  were  in  manuscript, 
and  he  said  he  did  not  want  the  trouble  of  going  over  them 
again,  and  would  let  the  order  denying  the  motion  stand,  pro 
forma^  and  the  defendant  could  bring  the  matter  up  in  the 
general  term. 

I.  The  practice  adopted  by  the  defendant  in  applying  to 
have  the  judgment  opened,  and  for  leave  to  make  the  motion 
for  a  new  trial,  was  authorized  by  and  was  in  accordance  with 
the  decision  of  this  court  in  the  case  of  StilweU  agt  StapleSj 
(4  Robt  639). 

A  court  possesses  an  inherent  power  over  its  own  judg- 
ments, and  can,  where  justice  requires  it,  vacate  a  judgment 
in  order  to  relieve  a  party  from  technical  dlflSculty  (WooDRnFF, 
•T.,  in  Court  of  Appeals;  Folgeragt.  Fitjshugh,  Al  N.  F.,  230). 

II.  Even  if  the  judgment  had  not  been  opened  by  pny 
vious  (Mer,  the  court  should  have  heard  and  decided  the  mo- 
tion upon  the  merits  (Folger  agt.  Fitzhugh^  41  N.  F.,  228 ; 
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Tucker  agt.  White^  27  How.^  97 ;  TucJcer  agt.  Whiter  28 
How.j  78^  where  all  the  dec^jisions  on  the  subject  to  that  date 
are  cited  and  commented  upon ;  Blydenhurgh  agt.  Johnson^  9 
Abb.y  K  S.J  459). 

The  decisiona  that  a  motion  for  a  new  trial  cannot  be  made 
after  judgment^  are  based  upon  the  technicalities  of  the  old 
if>ractice,  and  are  not  in  harmony  with  the  spirit  of  modern 
jurisprudence.  There  is  no  reason  in  such  a  rule^  and  that 
it  would  sometimes  work  great  injustice  the  case  at  bar  fully 
illustrates.  It  would  practicjdly  prevent  a  granting  of  new 
trials  on  the  ground  of  newly  discovered  evidence.  In  case 
of  surprise  upon  the  trial,  a  defendant  is  prepared,  at  the  close 
of-  the  case,  to  make  his  motion,  but  how  can  a  defendant 
move  for  a  new  triid  when  he  is  ignorant  of  the  factS  which 
justify  it  or  render  it  necessai^  t  Newly  discovered  evidence 
to  be  available  for  such  a  motion,  must  have  been  discovered 
after  the  trial. 

III.  Upon  the  merits  the  defendant  is  clearly  entitled  to  a 
new  trial. 

I.  The  newly  discovered  eviden'ce  is  material  to  the  issue 
— it  goes  to  the  merits  of  the  case,  and  is  not  cumulative. 
It  overthrows  completely  the  plaintiff'^s  claim  that  he  was  an 
innocent  and  bona  fide  purchaser,  or  any  purchaser  of  the 
property  in  question,  and  shows  this  suit  to  be  conspiracy, 
conceived  in  fraud  and  maintained  by  perjury. 
■■  2.  The  evidence  was  not  discovered  until  after  the  trial. 
Defendant  was  not  dble  to  discover  it  before.  He  used  great 
diligence  in  obtaining  testimony  for  the  trial,  and  is  not  guilty 
of  laches  (Oa/c/ey  agt.  SearSy  1  Robty  73;  Adams  ngt,  Bush^ 
2  Abb,,  N.  S,j  104,  110^  Qninn  agt.  Lloyd^  1  Sweeney ^ 
253;  Jackson  agt.  Laird,  S  Johns.,  489). 

IV.  The  court  should  exercise  its  power  and  grant  a  new 
trial,  because  justice  requires  it. 

The  newly  discovered  evidence,  as  set  forth,  shows  this 
suit  to  be  conspiracy,  on  the  part 'of  the  plaintiff  and  his 
principle  witnesses,  to  use  this  court  to  rob  the  defendant, 
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and  those  whom  he  represents^  ot  the  property  in  questioot 
by  fraud  and  perjury. 

When  the  court  becomes  aware  that  such  a  conspiracy 
(*xistsy  and  is  about  to  succeed^  it  should  reach  forth  its 
t>trong  arm^  if  necessary^  to  prevent  consummation  of  the 
wrong. 

V.  The  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted. 

J.  S.  Woodward,  for  plaintiff  respondent 

The  trial  of  this  action  was  commenced  before  Mr.  Justice 
FnHiAN  and  a  jury,  on  the  15th  June,  1869,  and  the  verdict 
was  rendered  on  16th  June,  1869. 

That  final  judgment  upon  the  verdict  was  entered  and  per- 
fected 20th  October,  1869,  plaintiff's  proceedings  having 
been  stayed  by  various  orders  made  on  the  application,  eji 
2)artef  of  the  appellant  from  time  to  time,  eji^tending  the  time 
to  make  and  serve  a  case  and  exceptions. 

That  on  2 1st  October,  1869,  notice  of  the  entry  of  the 
judgment  was  duly  served  on  the  attorneys  of  the  appellant* 

That  no  appeal  has  been  taken  from  the  judgment. 

That  execution  was  issued  upon  the  judgmeut  16th  De- 
cember, 1869,  the  issue  of  it  at  an  eariier  period  having  been 
delayed  at  the  request  of  the  attorneys  for  the  appellant. 

That  the  notice  of  motion  for  new  trial  was  served  on  14th 
January,  1870. 

The  court  below,  at  special  term,  Mr.  Justice  Monel^ 
denied  the  motion,  holding  it  was  made  too  lute,  after  judg- 
ment absolute  had  been  entered. 

From  this  order  the  (defendant)  appellant  appeals  to  the 
general  term. 

I.  Motions  for  a  new  trial  upon  a  case  and  exceptions,  or  upon 
the  ground  of  surprise,  or  newly  discovered  evidence,  must  be 
made  before,  and  cannot  be  made  afler,  judgment  absolute  hn.<i 
been  entered  (Supreme  court:  Jackson  agt.  Fassity  '21  Uoiv.^ 
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279,  Clerke,  J.y  280 ;  S.  C,  S3  JBorJ.,  645 ;  Peck  agt  HiUer, 
80  Barb.j  656 ;  Shclden  agt  Stryher^  42  BaTb.y  2S4,  2S7-S ; 
S.  C.J  27  How.y  387 ;  Jackson  agt  Cbasej  15  Johns.^ 
354;  Superior  court:  Anthony  agt.  Smithy  4  Bosw.^  503; 
Barnes  agt  Roberts^  5  BostCj  73,  78,  80;  Magnus  agt. 
Tritchettj  2  ^66.,  ^.  &,  175 ;  Gumey  agt  Smithsonj  7  Bosvc. 
400;  ^yicfer^n  agt  Dickie j  26  //otr.,  199;  iS.  C,  17  ^&6., 
63 ;  iS^au^eS  agt  Staples^  4  jBo6^.,  639). 

The  court  below  was,  therefore,  right  in  denying  the 
motion,  and  that  order  should  be  affirmed  by  this  court. 

II.  The  defendant  (appellant)  has  been  guilty  of  great  and 
inexcusable  negligence  in  obtaining  liis  testimony  claimed  to 
be  newly  discovered  {Oraham  dk  Waterman  on  New  Trialsj 
vol  4,  pp.  462,  472,  433-4 ;  and  vol.  3,  pp.  1 026  and  '7  ; 
Tlie  People  agt  MyerSj  10  How.^  201 ;  Leavy  agt  BobertSy 
S  Abb.y  310  ;  The  People  ex  rel.  OelricJcs  agt.  Superior  Courts 
dtCy  10  Wend.j  285,  289,  291). 

Such  motions  are  granted  with  reluctance  (3  Graham  dk 
TT.,  10S3-4-5). 

The  evidence  must  have  been  discovered  since  the  trial 
{Oalcley  agt  Sears,  7  Eobt,  112;  Dodge  agt  N.  Y.  dk 
Washington  S.  S.  Co.,  37  How.,  524 ;  S.  C,  6  Abb.,  N.  &, 
451 ;  Adams  agt  Btish,  2  Abb.,  N.  S.,  104;  Meyer  ugt.  Ficgel, 
38  //r;fi?.,  424;  Quinn  agt  Lloyd,  1  Sweeny,  253). 

III.  The  newly  discovered  evidence  is  wholly  immaterial 
and  cumulative. 

The  newly  discovered  evidence  must  be  material  and  not 
cumulative  {Barrett  ag.  Third  Ave.  B.R.  Co.,  1  Sweeny^ 
66S). 

IV.  Newly  discovered  evidence  which  goes  merely  to  im- 
pe^ich  the  credit  of  witnesses  examined  on  the  trial,  is  n<> 
ground  for  a  new  trial  It  is  not  material  within  the  rule 
\Beach  agt.  TooJcer,  10  Hou.,  297  ;  Meakin  agt  Anderson^ 
11  Barb.,  216;  Powell  agt  Jones,  42  BarK,  24). 

v.  A  new  trial  will  not  be  granted  where  such  evidence 
merely  goes  to  disprove  what  was  sworn  to  on  the  former  trial, 
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iiur  where  it  is  to  a  fact  controverted  on  the  former  trial,  uor 
where  it  is  merely  cumuhitive  {Fleming  agt.  Hollcnheckj  7 
Barb.y  276 ;  Tke  People  agC  The  Superior  Court j  dtc.^  10 
Wend. J  5i8o;  291-3;  MeakinBgt.  Anderson^  11  Barb.j  215, 
223-4 ;  Harrington  agt.  BigeloWf  2  DeniOy  109 ;  Brisbane 
agt.  Adams f  1  Sandf.,  195-8;  Ilalsey  agt.  Ha^^on,  1  Cairns^ 
24 ;  Pi/c«  agt.  EvanSy  15  Johns.j  212,  213 ;  Graham  <t 
Waterman  on  New  Trials,  vol.  I ,  ^;;.  495-6,  472, 478,  t'oZ.  3, 
IJjp.  1074,  6,  7,  8;  Triplcr  agt.  FJielialtf  5  7Zo6^,  609-10; 
Sproul  agt   r/^e  liesolute  Fire  Ins.  c/o.  1  Lansing^  71.) 

VI.  A  uew  trial  will  not  be  granted  in  any  case,  on  the 
ground  that  the  verdict  is  against  evidence,  when  the  tes- 
timuuy  is  confliccing,  or  wher  there  is  evidence  on  both  sides 
— unless  the  verdict  so  strongly  preponderates  against  the 
evidence  as  to  evince  passion,  prejudice,  &c.,  on  the  pait  of 
the  jury  {Murphy  agt.  Boher^  3  Bobt.^  1 ;  De  Foncleary  agt, 
Shoitenkircky  3  Johns,  170 ;  Eaton  agt.  Benton,  d  al,  Ex.^ 

2  mil,  570,  578  ;  jS^eeler  agt.  Fireman^s  Ins.  Co.  of  Albany^ 

3  Hdl,  251;  Fleming  agt.  Executors  of  Uollenback,  7  Barb., 
271 ;  Uall  agt.  Morrison,  3  Bosw.,  520 ;  Lewis  agt.  Blake^ 
10  Bosw.,  198;  Arnoux  agt.  Romans,  25  How.,  427;  Cothran 
ugt.  Collins,  29  i/otr.,  155). 

VII.  There  is  no  ground  for  the  exceptions  taken  upon  the< 
trial,  they  are  clearly  frivolous  {Allen  agt.  Bodine,  6  Barb.^ 
383 ;  Porter  agt.  Ruckman,  33  iV.  T.,  210;  Bundle  agt, 
Allison,  34  ^.  F/,  180,  184 ;  Bronson,  Becciver,  dtc.,  agt. 
Tuihill,  3  Keyes,  32 ;  JIf urray  agt.  Smith,  Adm.,  dtc.,  1  2)t*cr, 
412;  VForraZi  agt.  Parmelee,  1  Comst.,  519;  Shorter  agt. 
r/ic  People,  2  Comst,  193 ;  ^5//fe^  agt.  Marshall,  29  JV. 
r.,  494.) 

VIII.  The  court  has  no  power  to  extend  the  time  to  ap- 
peal from  a  judgment,  either  directly  or  by  setting  it  aside, 
and  directing  the  entry  of  a  new  judgment  {Caldwell  agt. 
Mayor  of  Albany,  9  Paige,  572;  Monroe  agt.  Widner^  11 
Paige,  529  ;  Wait  agt  Fan  Allen,  22  K  Y.,  319). 
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And  what  it  caDoot  do  directly  it  has  uo  power  to  do  by 
indirection. 

By  tJie  courtj  McCunn,  J. — This  is  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  con- 
troversy arose  about  a  quantity  of  tobacco,  which  dc/eudant, 
on  the  7th  of  January,  1804,  levied  on  as  sheriff  of  the 
county.  Plaintiff  undertook  to  prove,  that  some  few  days  be- 
fore the  levy  by  the  sheriff,  the  property  had  been  transferred 
to  him  through  the  assignment  of  warehouse  receipts.  The 
testimony,  although  very  much  shaken  by  a  severe  cross- 
examination,  was  believed  at  the  time  by  the  jury,  and 
they  found  a  verdict  of  nearly  $5,000  for  plaintiff.  Affi- 
davits are  now  presented  to  us,  showing  that  newly  dis- 
covered evidence  exists,  and  that  that  evidence  will  show 
this  suit  to  be  a  conspiracy  on  the  part  of  the  plaintiff,  and 
others,  and  that  their  design  was  to  use  this  court,  to  enable 
them  to  carry  out  their  fraud  against  the  sheriff.  I  need  not 
say,  that  if  such  a  conspiracy  exists,  or  has  existed  on  the 
part  of  the  plaintiff,  as  is  shadowed  forth  in  the  affidavits,  it 
is  the  duty  of  this  court  to  intercept  it  at  once. 

The  following  principles  are  settled  in  regard  to  granting 
new  trials  on  the  ground  of  newly  discovered  evidence.  The 
testimony  upon  wiiich  the  motion  is  based,  must  have  been 
discovered  since  the  former  triaL  It  must  be  such  as  could 
not  have  been  obtained  with  reasonable  care  before.  It  must 
be  material  to  the  issue.  It  must  go  to  the  merits  of  the 
case,  and  not  to  impeach  the  character  of  former  witnessea 
It  must  not  be  cumulative ;  the  facts  must  be  strung,  and 
the  party  offering  them  free  from  laches.  The  affidavits  pre- 
sented with  the  case  here,  show  that  the  facts  contained 
therein,  were  discovered  since  the  trial  They  show  a  con- 
spiracy to  enable  suit  to  be  brought  against  the  sherifl^  and 
these  facts  were  not  discovered  until  a  quarrel  took  place 
alter  the  trial  between  the  plaintiff  and  the  party  from  whom 
he  claimed  title^  and  the  witness  on  the  trial     It  could 
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not  (the  testimony)  have  been  obtained  tftitil  some  of  the 
conspirators  disclosed  the  facts^  because  it  was  their  secret^ 
known  to  them  alone,  and  could  not  be  reached  by  physical 
industry.  It  is  material,  because  it  (the  new  evidence)  shows 
that  the  plaintiff  never  owned  a  dollar's*  worth  of  the  prop- 
erty stf^d  for,  and  it  does  not  impeach  any  of  the  witnesses, 
because  none  of  them  swore  to  this  conspiracy  before.  It 
'(the  evidence  now  ofiered  and  set  up  in  the  affidavits)  is  not 
cumulative,  for  the  reason  that  no  proof  ot  any  kind  was 
ofiered  defendant  going  to  show  this  conspiracy.  The  de- 
fendant is  free  from  laches,  because  he  applied  to  the  court 
the  instant  the  conspiracy  was  discovered.  lu  fact,  the  tes- 
timony now  fought  to  be  introduced,  is  very  material,  an(J 
not  cumulative.  It  relates  to  a  point  upon  which  no  tes- 
timony was  given  on  the  trial.  It  relates  to  the  vital  point  in 
the  case.     "  Title  in  plaintiff.^' 

It  is  true,  that  Raphelsky  says  he  bought  the  property  on 
the  4th,  but  he  does  not  say,  that  the  bill  of  sale  and  ware- 
house receipt  were  signed  and  indorsed  on  the  4th.  It  was 
the  indorsement  of  the  warehouse  receipt  and  the  signing 
of  the  bill  of  sale  which  gave  him  the  title,  and  if  these 
were  not  executed  before  the  attachment  by  the  sheriff,  no 
matter  whether  dated  back  or  not,  his  action  fails.  He  says, 
he  bought  the  goods  on  the  4th.  He  then  had  reference,  no 
doubt,  to  the  date  of  the  bill  of  sale  and  the  indorsement  of 
the  warehouse  receipt  which  were  both  ante-dated,  and  not 
to  the  actual  time  of  the  transaction.  They  (the  receipt  and 
bill  of  sale)  were  dated  on  tlje  4th,  but  the  affidavits  now 
presented,  clearly  show  that  this  was  a  false  date,  and  that 
the  bill  of  sale  and  indorsement  on  the  warehouse  receipt 
were  gotten  up  after  the  Sheriff's  levy,  and  that  they  were 
ante-dated,  so  as  to  bring  the  date  before  the  sheriff's  levy 
under  the  attachment.  The  question  as  to  the  time  when 
the  bill  of  sale  and  indorsement  of  the  wareiiouse  receipts 
were  actually  signed,  never  came  up  on  the  trial  It  was 
supposed  at  the  time  of  trial,  they  were  executed  on  the  4th. 
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It  never  entered  the  minds  of  anyone,  that  this  was  a  con- 
spiracy, and  (about  the  dates  of  these  instruments)  that  ttie 
papers  were  dated  back.  It  now  appears,  by  the  wife  of  the 
person  whose  property  the  tobacco  was,  and  from  other 
reliable  proof,  that  all  the  papers  were  a  fraud.  We  must 
reasonably  conclude,  that  the  jury  had  they  had  before  them 
the  facts  contained  in  these  affidavits,  di&closing  the  newly 
discovered  evidence,  attached  to  the  case  in  this  cause,  their 
verdict  might  have  been  aflected  by  them,  and  they  might 
have  found  for  defendant.  These  facts  had  not  been  dis* 
closed  at  the  time  of  the  trial,  but  were  discovered  some  time 
after ;  and  as  soon  as  they  were  discovered,  application  was 
made  at  once.  There  is,  therefore,  no  laches  imputable  in 
not  giving  them  in  evidence. 

If  the  sheriff's  affidavite  be  true,  he  is  placed  here  under 
great  difficulties.  When  an  officer  of  the  law  is  uncfer  real 
disadvantage,  and  is  at  a  loss  how  to  act,  the  court  rnnst 
endeavor  to  help  him,  as  far  as  possible,  away  from  these 
difficulties ;  at  the  same  time,  it  must  see  that  no  wrong  is 
don6  the  other  party.  In  regard  to  the  law  governing  this 
case,  *first,  as  to  the  absolute  rule  of  1799,  denying  new 
trials  after  the  entry  of  judgment  and  without  a  stay  for  that 
purpose,  the  court,  in  many  instances,  in  construing  the 
rules  of  1799,  laid  them  down  so  rigidly,  that  in  many  cases 
suitors  found  unreasonable  difficulties  in  their  way— diffi* 
culties  and  inconveniences  worse  than  those  which  the  rules 
were  intended  to  correct.  Indeed,  these  stem  rules  (1799) 
were  so  far  disused  and  disregarded,  and  so  little  put  in  force 
down  to  1S32,  that  in  many  cases,  the  rule  was  forgotten, 
and  motions  were  often  made  and  granted  for  new  trials 
after  judgment,  without  even  a  knowledge  of  the  rule  being 
in  existence  {RooseveU  agt  The  Heirs  of  Fulton^  (7  Cotc.y 
107). 

The  sound  maxim  of  policy  is,  that  a  greater  evil  should 
be  avoided  *  for  a  less,  and  a  less  good  should  give  way  to  a 
greater.     The  rules  of  1799  were  harah  and  oppressive,  and 
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the  courts  acting  under  them  seldom  or  ever  enforced  them 
twice  out  of  three  times  during  a  period  of  thirty-three  years. 
They  skillfully  or  intentionally  avoided  them,  and  after  years 
of  experience,  finding  the  rule  worked  badly,  in  1832,  the 
legislature,  at  the  solicitation  of  the  couits,  passed  an  act 
under  which  a  new  practice  was  inaugurated,  and  this  statute 
allowed  the  granting  of  new  trials  after  judgment,  and  even 
after  execution  was  issued  (Chap.  12,  ^  1,  laws  of  1S32), 
It  must  be  borne  in  mind,  that  no  former  act  had  fixed  the 
rules  and  practice.  The  rules  of  1799,  these  technical  rules 
I  speak  of  were  simply  adopted  by  the  court,  without  the 
aid  of  the  legislature,  and  ihese  Vules  were  always  relaxed 
where  good  faith  was  shown  by  the  parties.  From  1832, 
until  the  adoption  of  the  Code  in  1848,  and  '9,  an  express 
statute  {Session  laws  1832,  chap.y  12),  and  the  rules  of  the 
court  passed  in  conformity  therewith,  authorized  motions  for 
new  trials  on  newly  discovered  evidence  after  judgment 
Such  motions  were  constantly  made  at  special  term  held 
every  three  months,  and  if  judgment  had  been  entered  and 
collected,  it  was  set  aside,  and  restitution  ordered.  Under 
the  Code  of  1848,  and  '49,  a  new  system  was  being  in* 
augurated.  It  was  a  mooted  point  whether  new  trials  could 
be  granted,  th^  doubt  being  created  by  the  provision  of 
the  Code  of  1849,  section  265,  as  to  judgment  becoming 
final  after  four  days ;  but  even  then  it  was  held  that  if  a 
formal  stay  was  merely  granted  within  the  four  days,  a  mo- 
tion might  be  madd  any  time  after  judgment  (2  Sand/.j  681). 
Under  the  Code,  however,  of  1851,  and  ^52y  the  four  day 
provision  contained  in  section  265  of  the  Code  of  1848,  and 
'9,  and  the  provision  for  a  stay  were  dropped  entirely,  and  as 
the  Code  now  stands,  there  is  nothing  prohibiting  such  mo- 
tion, so  that  the  Code  is  in  harmony  with  the  act  of  1832, 
and  with  the  rules  and  practice  established  thereunder.  I  say, 
in  harmony  with  the  act  of  1832,  because  section  389  of  the 
Code  of  1848,  and  section  469  of  the  present  Code  provide, 
that  the  then  existing  (present)  rules  and  practice  of  the 
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court  that  were  consistent  with  that  act,  '^  shall  continue 
in  force  subject  to  the  powers  over  the  same  of  the  respective 
courts  as  they  now  exist/'  and  as  this  section  of  tiie  Code  is  now 
in  force :  it  must  follow,  that  the  practice  of  allowing  motions 
for  new  trials  after  judgment  and  without  a  stay  established 
by  the  act  of  ]  832,  is  in  full  force  and  effect,  and  apply  to 
our  present  practice,  and  the  rules  of  1799,  do  not  apply* 
On  the  contrary,  tlie  rules  of  1799,  were  wholly  abrogated 
by  virtue  of  the  act  of  1832  ;  so  that  they  do  not  now  exist 
at  alL  Such  was  the  practice  laid  down  by  Mr.  Justice 
Slosson  of  this  court,  in  the  case  of  Benedict  agt.  Caffe^  (3 
Duer^  669).  That  learned  judge  says,  "the  entry  of  judg- 
ment does  not  prejudice  .the  motion  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence,  &c.  The 
terms  of  this  rule  (rule  8  of  the  superior  couii;)  plainly 
imply,  that  such  a  motion  may  be  made  notwithstanding  the 
entry  of  judgment.  And  we  find  nothing  in  the  provisions 
of  tlie  Code  inconsistent  with  it"  This  rule  was  also  estab- 
lished in  Moloney  agt;  Dows^  (18  How,y  27),  and  in  Allego 
agt  Duncan  J  (20  Haw.j  210).  It  has  been  stated  in  the 
learned  opinion  below  (on  this  motion),  that  the  decisions  in 
this  court  since  the  Code,  were  uniform  in  not  granting  mo- 
tions for  a  new  trial  after  judgment  My  learned  brother 
must  be  in  error  in  this  regard,  because  I  find,  (as  I  have  just 
cited),  that  Mr.  Justice  Slosson,  (3  Duer  699),  in  a  case  im- 
mediately in  point,  holds  that  the  entry  of  judgment  does 
not  prejudice  a  motion  for  new  trial  The  case  in  2  Sand/,^ 
631,  in  fact,  decides  the  question  in  the  way  I  contend,  but 
only  in  a  more  indirect  torm,  because  there  a  new  trial  was 
ordered,  and  that  after  judgment  The  cases  in  4  Bosto.^ 
603,  and  5  Bosw.,  73,  and  7  Bosw.^  400,  and  26  //otr.,  199, 
cited  in  the  learned  opinion  below  against  our  views,  were 
decisions  made  under  the  impression  that  the  rules  of  1799, 
in  the  absence  of  anything  to  the  contrary  in  the  Code,  were 
in  lull  force  and  etleci.  And  the  very  learned  judges  in 
deciding  those  cases,  unintentionally  no  doubt,  leaped  over 


172     NEW  YORK  PRACTICE  REPORTS. 


RiipheUky  ngt.  Lynch. 


the  decisions  of  sixteen  yeara ;  decisions  made  under  the.  acts 
of*  1832  and  the  rules  framed  thereunder,  which  expressly 
gave  the  right  to  make  these  motions  at  any  time,  without 
stay  and  without  motion  for  leave  for  that  purpose,  and 
whicii  act  still  stands  in  full  force  cand  efiect.  Nay,  more,  as 
I  have  before  stated,  tliat  act  absolutely  abrogated  the  rigid 
rules  of  1799.  so  that  it  seems  that  the  learned  judges  decid- 
ing the  cases  above  mentioned,  utterly  iprnored,  or  had  fpr- 
gotten,  the  laws  of  1832.  Again,  my  learned  brother  in  decid- 
ing this  motion  below,  fell  into  another  error,  in  saying  that 
only  one  case  is  to  be  found  in  the  supreme  court  exhibiting 
a  contrary  doctrine  to  his  views.  With  the  very  highest  re- 
gard for  that  learned  brother's  research  and  attainments,  I  beg 
to  be  pemiitted  to  call  attention  to  three  cases  in  that  court ; 
the  case  of  Mersereau  agt.  Pearsally  (6  Hotv.y  294) ;  Tucker 
agt.  White,  (27  How.j  96,)  Tucker  agt.  Whiter  (28  Hotc.j  78). 
In  all  of  them  are  to  be  found  learned  opinions  (opinions  by 
the  court)  indicating  and  establishing  a  contrary  doctrine.  I 
find  also,  in  the  common  pleas,  Maloney  agt.  Dows,  (18 
Jffow.y  27),  a  very  able  opinion  of  Chief  Justice  Daly. 
That  learned  judge  shows  conclusively  that  the  practice  under 
the  act  of  1832  is  now  in  full  force  and  effect.  "The  Code,'* 
Judge  Dalt  s<ay8,  '*  has  made  no  material  change  (from  the 
laws  of  1832)  as  to  the  course  of  procedure,  where  the  ob- 
ject is  to  obtain  a  new  trial.*'  But  the  four  cases  cited  from 
the  supreme  court,  in  the  learned  opinion  below,  do  not,  in 
iny  opinion,  show  that  this  question  has  been  decided  in  that 
court  adversely  to  our  views,  because  in  three  cases  out  of 
the  four,  the  motions  were  actually  heard  and  decided,  and 
new  trials  granted  on  the  merits,  notwithstanding  the  dicta 
of  some  of  the  judges  on  this  question  of  practice,  and  the 
other  (15  Johns.y  353),  was  decided  under  the  old  rule  of 
1799  and  before  the  laws  of  1832  were  passed.  And  in  the 
case  of  Gurney  agt.  Smithsotij  in  supreme  court,  the  reason- 
ing of  the  learned  judge  in  that  court  and  his  decision  were 
based  on  false  premises,   having  entirely  overlooked  the  fact 
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that  the  practice  under  the  act  of  1832  prevailed  for  sixteen 
years  immediately  proceeding  the  enactment  of  the  Code. 
We  now  come  to  the  most  impoi'tunt  case  yet  cited  {Folger 
agt  FiUihugh^  41  N.  F.,  288),  a  decision  which  we  now 
must  follow  implicitly.  Notwithstanding  our  learned 
brother's  (below)  construction  to  the  contrary.  Mr.  Justice 
Gbovkb,  wrote  the  opinion,  holding  that  a  motion  could 
be  made  for  a  new  trial  after  judgment^  and  four  others 
of  those  learned  mqn  ("Mason,  Mubray,  Daniels  and  Hunt), 
concurred,  and  Mr.  Justice  Woodbuff  held,  that  the  supreme 
court  had  inherent  power  and  control  over  its  own  judg- 
ments, and  certainly,  this  view  of  Mr.  Justice  Woodbuff 
amounted  to  the  same  thing.  It  was,  in  fact^  holding  that 
the  court  could  grant  new  trials  after  judgment.  The  other 
two  learned  judges,  James  and  Lott,  dissented.  Mr.  Justice 
Jamks,  writing  a  short  opinion  dissenting  from  the  practice 
of  granting  new  trials  after  judgment.  Mr.  Justice  Lott 
saying  nothing  on  this  subject.  So  that  we  have  six  judges 
holding,  in  that  case,  that  the  courts  below  have  the  power 
to  grant  new  trials  after  judgment,  and  that  they  have  in- 
herent control  over  their  own  judgments,  and  certainly,  the 
court  can  only  have  inherent  control  for  the  purpose  of 
seeing  manifest  justice  done  and  correcting  errors,  and  re- 
lieving suitors  from  oppression,  wrong,  mistakes,  or  misfor- 
tunes where  justice  requires  it,  by  granting  relief  ia  the 
way  of  new  trials  or  otherwise  after  judgment,  andwhile  I 
must,  and  shall  at  all  times,  pay  the  utmost  deference  to  the 
views  of  my  brethren,  sitting  below,  yet  I  must  repeat 
that  the  right  to  grant  new  trials  after  judgment,  came  up 
in  the  Fojger  and  Fitehugh  case,  was  fully  and  ably  dis- 
cussed, and  that  six  of  the  judges  held,  beyond  perad venture, 
that  the  court  had  a  right  to  grant  new  trials  after  judgment; 
and  that  only  one  of  the  judges  (James)  dissented  from  that 
view,  Lott  being  silent  on  the  question  ;  and  the  dissent  of 
Justice  Jabies  was  placed,  as  I  learn,  on  mere  technical 
grounds  of  practice.     The  learning  displayed  and  the  law 
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laid  down  in  this  case  {Folger  agt.  Fitzhugh)^  by  the  court 
of  last  resoit,  is  the  humane,  sound  and  correct  rule.  It 
bruSiies  away  all  technicalities,  it  settles  the  question,  and 
places  the  rights  of  injured  suitora  beyond  the  reach  of 
technical  and  uncertain  minds.  The  decision  in  that  case 
{Folger  agt.  Fiizhugh)^  has  made  this  sound  rule  definite, 
certain  and  notorious,  at  the  same  time,  it  avoids  delay  and 
saves  large  expense  and  time  to  the  parties.  All  the  de- 
cisions, to  the  effect  that  a  motion  for  a  new  trial  cannot  be 
made  after  judgment  and  without  a  stay,  are  based  upon  the 
technicalities  of  the  old  practice  of  1799,  and  are  not  in 
harmony  with  the  spirit  of  modern  jurisprudence.  There  is 
no  reason  in  such  a  rule,  and  its  enforcement  would  some- 
times work  great  injustice,  as  the  case  at  bar  fully  illustrates. 
The  enforcement  of  such  a  rule  would  practically  prevent 
the  granting  of  new  trials  on  the  ground  of  newly  discovered 
evidence.  How  can  a  defendant  move  for  new  trial  when 
he  is  ignorant  of  the  facts  which  justify  it,  or  render  it 
necessary.  Newly  discovered  evidence,  to  be  available  for 
such  a  motion,«must,  of  necessity,  have  been  discovered  afler 
trial,  as  in  this  case.  ,  Here  the  plaintiff  based  his  rights  to 
recover  on  a  bill  of  sale,  or  the  indorsement  or  transfer  of  a 
warehouse  receipt  from  one  Salamon,  dated  January  4th, 
1864,  and  he,  plaintiff,  and  his  witnesses  swore  on  the  trial, 
that  the  said  bill  of  sale  and  receipts  were  executed  on  the 
day  they  bore  date,  4th  January,  1864,  and  upon  the  sole 
strength  of  such  swearing,  the  plaintiff  recovered.  It  is  now 
clearly  shown  by  proof,  to  my  mind  reliable,  that  the  wit- 
nesses peijured  themselves,  and  that  no  sale  took  place  until 
days  after  the  sheriff  had  attached  the  tobacco — ^that  the  bill 
of  sale  and  warehouse  receipt  were  both  ante-dated  so  as  to 
make  them  read,  and  take  effect  before  the  attachment  and 
levy.  Now,  in  the  name  of  justice,  would  it  be  right  to  de- 
prive the  sheriff,  a  public  officer  acting  in  the  line  of  his  duty 
of  an  opportunity  to  show  the  truth  of  the  statements  con- 
tained in  his  affidavits.     The  order  at  special  term  should  be 
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reversed.  We  have  not  considered  the  order  made  by  Mr. 
Justice  Spencer,  opening  the  case  and  allowing  the  motion 
for  a  new  trial  to  be  made.  That  order  wus  disregarded  by 
the  learned  judge  below  on  the  hearing  of  this  motion  for  a 
new  triaL  We  think,  this  was  correct,  because  we  can  only 
believe  that  the  motion  to  open  the  judgment  and  allow  this 
motion  to  be  made,  was  done  in  accordance  with  absolute 
technicalities  unnecessary  now  to  be  resorted  to.  And  we 
believe  that  the  discussion  of  the  original  motion,  without 
the  aid  of  Mr.  Justice  Spencer's  order  for  a  new  trial,  both 
as  to  the  facts  and  the  law,  was  properly  understood  by  the 
learned  judge  who  decided  the  motion  on  its  merits ;  but 
we  hold  that  he  committed  error  in  denying  the  motion. 

Chief  Justice  Barbour  and  Mr.  Justice  Jokes  concurred 
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N.  Y.  SUPERIOR  COURT. 
Chasuss  H.  Swobds  and  another  agt  Adonkam  J.  GwsH, 

The  act  of  1835  (L.  1833.  Ch,  281),  entitled  an  act  to  prevent  pereoDS  from  trnnfr 
acting  bnajnew  iiuder  fietiiunu  rames,  prohibits  ibe  trantaction  of  huauuu  in  the 
name  oT  a  pnrtuer  nut  iuteresieti  iu  the  lirui,  Hiid  require*  that  tlie  deaiguatkin 
**  and  company**  or  '*Hnd  Co."  shall  reprewnt  au  hcIuhI  psutner.  A  violation  of 
the  statute  is  deemed  upon  conviciiou  a  uiisdemeHuor  poiiialiuble  hy  fine. 

This  being  H  peuni  stuiute,  it  implies  aptvAt^wa,  and  every  act  done  against  it  ia 
ncit  only  illegal  but  iibsolarely  void. 

The  prohibiiiou  b«iiig  .tgainst  tranxaeiingbutineu^  it  renders  itnnlawfnlfor  a  person 

'  to  conduct  his  buniueds  under  the  designation  of  '*and  company'*  or  **and  Co." 
unless  such  addition  represents  an  actual  partner,  and  such  person  cannof  make 
any  executory  contract  whatever,  which  can  be  enforced  by  him,  while  using  such 
prohibited  lille. 

Where  this  statute  defense  was  interposed  to  a  complant  by  the  plaintiffs  who  were 
alleged  to  be  partners  doing  bnsiuess  under  the  firm  name  and  style  of  **  Swords, 
Betty  Sl  Co  ,"  and  tiie  employment  of  the  plainiifftf  by  the  defendant  as  his  brokers, 
to  purchase  stock — the  purchase  thereof — tlie  neglect  and  refusal  of  the  defendant 
to  take  the  same,  and  a  loss  therenpon  to  the  plaintiffs  of  $3,000 : 

Meidf  on  demurrer  to  such  defense  for  insufficiency,  that  the  Judgment  of  the  special 
term  overraling  the  demurrer  be  affirmed,  with  costs. 

Heard  at* the  March  General  Terntj  1872. 

Before  Monell,  Freedman  and  Curtis,  JJ. 

Appeal  from  an  order  overruling  a  demurrer  to  one  of 
the  defenses. 

The  complaint  alleged  that  "  the  plaintifls,  were  copart- 
ners doing  business  in  the  city  of  New  York,  under  the  firm 
name  and  style  of  Swords,  Betty  &  Co.''  It  then  alleged  as 
a  cause  of  action,  the  employment  of  the  plaintiffs  by  the  de- 
fendants as  his  brokers,  to  purchase  certain  shares  of  stock; 
the  purchase  of  such  stock,  the  neglect  and  refusal  of  the 
defendant  to  take  the  same,  and  a  loss  thereupon  to  the 
plaintiffs  of  three  thousand  dollars. 

The  defendant,  for  a  third  defense,  averred  upon  informa- 
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tion  and  belief,  that  all  the  alleged  transactions  were  wrong- 
fully, unlawfully  and  wickedly  made  by  the  plaintiffs,  in 
carrying  on  and  transacting  business,  including  that  set  forth 
in  their  complaint,  under  the  firm  name  and  designation  of 
Swords,  Betty  &  Co.,  and  that  the  designation  "  &  Co/'  did 
not  then  and  there  represent  an  actual  partner,  nor  partners, 
and  that  said  firm  were  carrying  on  business  in  the  city  of 
•New  York,  and  said  copartnership  was  not  a  commercial  co- 
partnership, located  and  transacting  business  in  foreign  coun- 
tries; neither  had  such  copartnership  used  such  name  of 
Swords,  Betty  &  Co.,  and  the  business  conducted  by  it  at 
any  time  thereafter  continued  by  some  one,  nor  by  any  of 
the  copartners,  nor  by  their  assigns  or  appointees,  neither 
was  any  certificate  signed  and  acknowledged  before  any 
officer  of  law,  authorized  to  take  acknowledgments  of  deeds^ 
declaring  the  persons  dealing  under  said  name  of  Swords,. 
Betty  &  Co.,  with  their  places  of  abode,  nor  was  such  cer- 
tificate filed  with  the  clerk  of  the  city  and  county  of  New 
York,  in  which  theii*  principal  place  of  business  then  and' 
there  was,  neither  was  the  same  published  in  any  newspaper 
in  this  state,  neither  had  said  copartnership  business  relations, 
with  foreign  countries. 

To  this  defense  the  plaintiffs  demurred,  for  insufficiency.. 

The  court,  at  special  term  overruled  the  demurrer,,  and  the* 
plaintiffs  appealed. 

E.  H.  HuNTLET,  for  appeUant 

This  appeal  brings  up  the  question  whether  the  contracts, 
of  a  firm  doing  business  with  "  &  Co.,''  attached  to  the  fina 
name,  there  being  no  one  to  represent  the  "  &  Co.,"  as  re- 
quired by  statute,  are  invalidated  by  the  failure  to  comply  witk 
the  requirements  of  the  statute,  which  reads  as  follows  {Laws^ 
of  1833,  chap.  281). 

"  Section  1,  No  person  shall  hereafter  transact  business  in« 
the  name  of  a  partner  not  interested  in  his  firm,  and  where* 

voifc  xT.nr.  12 
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the  designation  ^  and  Company,'  or  '  &  Co.'  is  used,  it  shall 
represent  un  actual  partner  or  partners. 

'^  Section  3.  Any  person  offending  against  the  provisions 
of  this  act;  shall;  upon  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor,  and  be  punished  by  fine  not  exceeding  one 
thousand  dollars." 

I.  A  contract  which  has  a  penalty  affixed  by  statute,  is,  of 
course,  void ;  but  the  invalidity  of  a  contract  so  prohibited 
does  not  impair  a  contract  founded  upon  a  new  consideration 
and  otherwise  valid,  collateral  to  the  void  contract,  but  not 
depending  upon  it. 

*^  The  test,  whether  a  demand  connected  with  an  illegal 

,.  transaction,  is  capable  of  being  enforced  at  law,  is  whether 

the  plaintifi  requires  any  aid  from   the  illegal  transaction 

to  establish  his  case"  {Chitty  on  Contracts^  SpringAeld  ed.^ 

657,  and  cases  cited). 

The  rule  is  thus  stated  by  Chitty,  in  Ferguss<m  agt.  Nor- 
many  (6  Scoity  794),  Tindai^,  Ch*  J.j  draws  a  distinction 
between  the  neglect  to  perform  acts,  the  performance  of 
which  is  required  by  statute,  but  which  are  not  collateral  to 
the  contract,  but  are  to  precede,  or  to  accompany  and  form  a 
part  of  it,  and  acts  which  are  collateral  and  distinct  from,  and 
wholly  independent  of,  the  coptract  itself,  and  puts  the  fol- 
lowing instance :  Section  23  of  39  and  40  Geo.  III.  ch.,  29, 
requires  under  a  penalty  of  ^10,  that  the  pawnbroker's 
names  and  business  shall  be  painted  over  his  door ;  suppose 
this  were  altogether  omitted  or  incorrectly  done,  the  party 
would  be  }iable  for  the  penalty  ;  but  it  could  scarcely  be  con- 
tended that  all  contra<^ts  entered  into  by  him  as  pawnbroker 
would,  therefore,  be  avoided"  {Chitty  on  ContractSy  697). 

The  case  here  put  by  Tindal,  Ch.  J.y  is  precisely  analo- 
gous to  the  case  at  bar,  and  the  claim  of  the  defendants  is 
exactly  the  one  condemned  by  him.  Although  the  plaintifis 
may  be  liable  to  the  penalty  prescribed  by  statute  for  doing 
business  under  a  firm  name  forbidden  by  statute,  the  contracts 
of  such  firm  are  not,  therefore,  void  for  illegality. 
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This  distinction  is  also  clearly  expressed  in  Story  on  Con- 
tractSy  3d  erf.,  649,  §  621^  as  foUovvs  : 

'^  A  distinction  is  to  be  observed  between  cases  where  the 
contract  is  directly  in  violation  of  the  statute,  and  cases  where 
it  IS  collaterally  connected  with  some  incidental  illegality 
not  contemplated  in  its  terms.  If  the  illegality  do  not  fona 
a  portion  of  the  contract,  but  be  entirely  collateral  and 
capable  of  complete  separation  therefrom,  it  will  be  binding.'' 

On  this  point  is  cited  the  case  of  Johnson  agt.  Hudson^  ' 
(II  Easty  180),  where  a  vender  of  tobacco  failed  to  comply 
with  the  statute  regulations  requiring  a  license.  In  an  action 
against  a  purchaser,  this  failure  was  set  up  as  a  defense  ;  but 
the  court  held  that  the  contract  of  sale  was  collateral,  ;ind 
that  the  seller  could  sue.     •  • 

Johnson  agt.  Huds^on^  was  regarded  as  decisive,  and 
followed  in  the  subsequent  case  of  Smith  agt  Mawhoody 
(14  Meeson  &  Wdshy^  452),  which  cannot,  in  principle,  be 
distinguished  from  the  case  at  bar. 

"  Where  an  act  is  absolutely  prohibited  by  stiitute,  or  is 
contrary  to  public  policy,  all  notes,  &c.,  given  in  furtherance 
of  that  act  are  null  and  void  ;  but  where  the  statute  fixes  a 
mere  penalty,  contracts  in  relation  to  matters  which  subject 
the  maker  to  that  penalty  are  not  invalidated"  {Jlill  agt. 
Smithy  1  Morris,  70 ;  8  V:  S.  Digest,  1 3). 

"  A  contract,  the  consideration  or  object  of  which  is  la 
violation  of  law,  is  void,  and  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it ;  but  a  subsequent  contract,  if  uncon- 
nected with  the  illegal  act,  and  for  a  new  consideration,  is 
valid,  arid  will  be  enforced,  although  it  may  have  grown  out 
of  the  illegal  triinsaction,  and  the  party  to  whom  the  promise 
was  made  may  have  a  knowledge  of  it"  {Smith  agt.  Barstow, 
2  Douglas,  155  ;  9  U.  S.  Digest,  20;  and  see  Harris  agt. 
liunnds,  12  How.  U.  S.,  79). 

11.  An  illegal  contract  does  not  invalidate  a  subsequent 
contract,  not  an  inseparable   part  of  the   illegal   contract. 
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though  having  reference  thereto,  when  the  subseqaent  con- 
tract is  founded  on  a  new  and  valid  consideration. 

In  Armstrong  agt.  Toler,  (11  Wheatonf  258),  Marshall, 
Ch,  J.J  delivering  the  opinfon  of  the  court,  it  was  held,  that 
although  where  a  contract  grows  immediately  but  of,  and  is 
connected  with,  an  illegal  or  immoral  act,  a  court  oi  justice 
will  not  enforce  it ;  yet  where  an  unlawful  act  has  been  done 
— e.  g.,  an  unlawful  importation  of  goods — a  subsequent  in- 
dependent contract  in  reference  thereto,  such  as  to  advance 
money  to  procure  their  delivery,  being  founded  on  a  new 
consideration,  is  not  avoided  by  the  illegal  importation, 
although  such  illegal  importation  was  known  to  the  person 
advancing  the  money,  when  the  contract  was  made,  pro- 
vided he  was  not  interested  in  the  goods  and  had  no  previous 
concern  in  their  importation. 

In  the  Ocean  Insurance  Co.  agt.  PoVeySj  (13  Peters^  1^9), 
Story,  J.^  says : 

"  We  all  know  that  there  are  cases  where  a  contract 
may  be  valid,  notwithstanding  it  is  remotely  connected  with 
an  independent  illegal  transaction,  which,  however,  it  is  not 
designed  to  aid  or  promote.^ 

In  Thornburg  agt.  Harris^  (3  Coldivelly  Tenn.y  157,  28 
U.  S.y  Digest  J  16),  it  was  held  that  where,  after  an  illegal 
act  was  done,  a  new  contract,  wholly  unconnected  with  the 
illegal  act,  is  formed,  founded  upon  a  new  consideration,  and 
no  part  of  the  original  scheme,  the  new  contract  in  itself  was 
not  unlawful. 

UI.  So,  when  a  contract  is  innocent,  and  in  carrying  it 
out  there  is  a  violation  of  a  statute,  this  does  not  avoid  the 
contract,  though  the  offender  may  be  punished  for  the  violin 
tion  {Branch  Bank  agt.  CrocheroVj  5  Ala,j  250  '^  4:  U.  S. 
Dig.,  69  ;  see  also  Favor  agt.  Philbrickj  1  N.  Hamp.y  326  j 
4  U.  S.  Dig.j  69 ;  Coombs  agt.  Emery^  2  Shep.^  404,  same 
page  of  digest.) 

rV.  Ferdon  agt.  Cunningham^  (20  How.^  1 54) ;  Best  agt 
Bander  (29  How.y  489),  and  other  cases  of  a  similar  character, 
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only  prove,  what  nobody  denies,  that  a  recovery  cannot  be 
had  upon  a  contract  which  is  itself  prohibited  by  statute,  by 
ufBxing  a  penalty  or  otherwise ;  they  do  not  in  any  case 
assert  or  imply  the  invalidity  of  subsequent  contracts  collaterul 
to  the  prohibited  contract. 

lloyt  agt  Allen^  (2  Uill^  322),  cited  by  the  defendant,  is 
a  direct  authority  for  the  plaintiff  The  pleading  there  was 
as  good  as  it  is  here,  and  no  better ;  and  as  a  question  of 
pleading  purely,  the  decision  was  against  the  defendant. 

The  substance  attempted  to  be  set  up  as  a  defense,  is  not 
passed  upon  except  negatively,  and  that  seems  to  be  against 
the  validity  of  such  matter  as  a  defense. 

Judge  CowEN  says:  "Admitting  the  principle  of  the 
plea  is  correct,  still  it  is  impossible  to  suppoit  it."  Such  is 
not  the  language  in  which  courts  affirm  "principles."  The 
inference  is  all  the  other  way. 

The  law  is  liberally,  yet  perhaps,  correctly,  stated  by  the 
reporter  tn  his  note  to  the  case  on  p.  323. 

"  Every  contract  made  for,  or  about  any  matter  or  thing," 
&C.  -  But  in  the  case  at  bar,  the  contract  made  "  about  the 
matter  or  thing,"  is  not  prohibited  by  statute,  and  the  rule, 
therefore,  does  not  af^ply. 

V.  The  order  overruling  the  demurrer  should  be  reversed, 
and  judgment  on  the  demurrer  ordered  for  plaintifis,  with 
costs. 

D.  M.  PoBTER,  far  respondent . 

Plaintifis  sue  to  recover  for  diflferences  on  stock  transac- 
tions ;  for  "  a  third  defense,"  the  defendant  avers  that  all  of 
the  alleged  transactions  were  wrongfully,  unlawfully  and 
wickedly  tnade  by  the  plaintiffs  in  carrying  on  and  transiictin^ 
business,  including  that  set  forth  in  the  complaint,  under  thr 
firm  name  and  designation  of  Swords,  Betty  &  Co^  and  thai 
the  designation  "  Sl  Co.^'  did  not  then  and  there  r^presenl 
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as  actual  partner  nor  partners,  and  the  answer  (in  this  de- 
fense) negatives  the  exception  in  the  f^tatutes. 

{a.)  The  demurrer  adqiits  the  facts  in  the  defense  demurred 
to  {Hall  agt.  Barilett^  9  Barh.y  297). 

(h.)  The  statute  relied  upon  by  the  respondent  is  entitled, 
"  an  act  to  prevent  persons  from  transacting  business  under 
fictitious  names/'  and  was  passed  April  23,  IS33  (3d  Rev. 
Stat  5th  ed.y  978).  The  first  section  prohibits  the  use  of 
the  words  "A  Co.,"  unless  it  represents  an  actual  partner 
or  partners.  The  second  section  makes  it  a  criminal  offense, 
punishable  by  a  fine.  .The  law  is  prohibitory,  and  the  plain- 
tiffs, in  making  the  identical  contract  sued  upon,  did  what 
this  statute  expressly  prohibited  them  .  from  doing.  The . 
plaintiffs  cannot  recover  on  a  contract  made  by  them  in  a 
manner  prohibited  by  law. 

(c.)  This  is  so,  even  if  the  law  does  not  prohibit,  but  simply 
imposes  a  penalty  (but  the  statute  under  consideration,  as 
before  stated,  expressly  prohibits).  ( Wheeler  agt.  Russell^  17 
Mass.y  258 ;  Ferdon  agt.  Cnnninghamy  20  How.,  154 ; 
Beman  agt.  Tugnot^  5  Sandf.y  153;  Bell  agt.  Quinn,  2 
Sandf.y  146;  Griffith  agt.  Weife,  3  DeniOy  226;  Seneca 
County  Bank  agt.  Lamby  26  Barh.y  595 ;  Barton  agt.  Fort 
Jackson  and  V.  F.  P.  R,  Co,  17  Barb.y  397 ;  Jackson  agt.  • 
Walker,  5  Eilly  27  ;  Forter  agt.  Havcnst,  37  Barb.y  343 } 
Cqppell  agt.  Hall,  7  Wall.y  5i2'y  Hoyt  agt.  Allen,  2  Hill, 
322 ;  Law  agt:  Hudsony  1 1  East.y  300 ;  Little  agt.  Poolcy  9 
Barn,  db  C,  192;  Foster  agt.  Taylor y  b  B.  dt  Ad.y  886; 
^66o/^agt.  Rogers,  I6C.  Benchy  277;  Hall  agt.  Frankliny 
3  Mason  <&  W.y  259 ;  Best  agt.  Bandery  29  Hoiv.y  489 ;  De 
Groot  QgK  Van  Diuser,  20  Wend.y  390  ;  Pennington  agt. 
TotQnsendy  7  Wend.y  280;  Hallett  agt.  Noviony  op.  of 
Thompson,  14  JohnSy  290;  Chitty  on  Contracts^  6th  ed^ 
443,  767-8 ;  Collier  on  Partnershipy  ^  645  ;  Parsons  on  Part- 
n&i'ship,  5th  ed.y  341,  458). 

(d.)  The  object  of  this  statute  is  the  protection  of  the 
public  from  fraud,  and  not  a  mere  revenue  regulation  (See 
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Stwy  W  ContractSy  443,  707-8,  10  a.  ed),  Its  title  is,  "  to 
prevent  pennons  from  tcaosticting  business  under  fictitious 
names." 

(e.)  The  plaintifi  come  into  oooft,  and  admit  themselves 
guilty  of  a  crime,  and  they  must  be  left  without  remedy,  for 
the  reasons  stated  by  Lord  Maksheld  in  Holman  agt. 
JohnsoUy  {ihwper  343),  in  which  he  said  ^'the  objection,  that 
a  contract  is  immoral  or  illegal  at  between  plaintiff  and  de- 
fendant, sounds  at  aU  times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  however,  that  the  objection 
is  ever  allowed ;  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  haJB  the  advantage  of,  contrary 
to  the  real  justice,  as  between  him  and  the  plaintiff;  not  for 
the  sake  of  the  defendant,  but  because  the  court  will  not  lend 
their  aid  to  such  a  plaintiff.'' 

(/.)  The  real  test  as  applied  by  the  courts  to  all  cases 
which  seem  to  be  tainted  with  illegality,  is  to  be  applied 
to  this,  to  wnt:  Can  the  plaintifis  maintain  their  action 
without  relying  upon  their  illegal  act  f  If  such  act  forms 
one  necessary  link  in  the  proof  of  their  case,  or  right  to 
recover,  they  must  fail  (Gregg  agt  Wymatiy  4  (7m^/«.,322,  and 
cases  cited). 

{ff.)  *^  When  a  contract  grows  out  of,  or  is  connected  with 
an  illegal  act,  the  court  will  not  lend  its  aid  to  enforce  it. 
And  if  it  be,  in  fact,  connected  with  the  illegal  transaction^ 
it  is  tainted  with  the  illegality  of  the  transactioh  from  whence 
it  sprung."  It  is  void.  It  is  not  necessary  to  declare  a  pro- 
hibited act  void,  but  it  is  void,  because  prohibited  {Barioii 
agt.  Fort  Jackson  *  U.  F.  P.  J?.,  1 7  Barb.j  397). 

^'  When  a  contract  springs  out  of  a  violation  of  the  statutes 
of  the  state,  the  court  will  not  lend  its  aid  in  enforcing  it.'' 
*^  In  such  a  case,  a  party  cannot  do  an  act  prohibited  by 
law,  and  then  come  into  court  and  ask  to  enjoy  the  fruits  of 
the  transaction"  {Seneca  Co.  Bank  agt  iMntby  26  Barb,,  596). 

The  order  should  be  affirmed,  with  costs  and  disbursements 
{The  Erie  Railway  Co,  agt  Ramsey f  10  Abb.j  N.  &,  109). 


184      NEW  TOEK  PRACTICE  REPORTS. 

Swords  agt.  Ow«n. 

\     • ' 

By  the  court^  Monell,  J.-^In  1833^  the  legislature  en- 
acted a  statute  smbracing  the  following  two  sections  (Laws 
of  1633,  chap.  281). 

^^  Section  1.  No  person  shall  hereafter  transact  business  in 
the  name  of  a  partner  not  interested  in  his  firm,  and  where 
the  designation  ^^  and  Company/'  or  ^^  &  Co."  is  used,  it  shall 
represent  an  actual  partner  or  partners* 

^^  Section  2.  Any  person  offending  against  the  provisions 
of  this  act,  shall,  upon  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor^  and  be  punished  by  a  fine  not  exceeding 
one  thousand  -dollars." 

The  act  is  entitled  ^^  an  act  to  prevent  persons  from-  trans- 
acting business  under  fictitious  names." 

Literally,  the  statuto  proMbits  the  transaction  of  business 
in  the  name  ot  a  partner  not  interested  in  the  firm,  and  re- 
quires that  the  designation  ^*and  Company,"  or  "and  Co," 
shall  represent  an  actual  partner.  A  violation  of  the  statute 
is  deemed,  upon  conviction,  a  misdemeanor  punishable  by  fine. 

The  prohibition  does  not,  nor  does  the  penalty,  in  terms 
apply  to  contracts  made  by  such  firms,  and  does  not,  there- 
fore, in  terms  declare  such  contracts  void,  but  the  act  makes 
it  unlawful  for  any  person  or  persons  to  transact  business  by, 
or  in  the  name  of,  a  fictitious  firm. 

The  answer  alleges  that  the  contract,  upon  which  the! 
cause  of  action  arose,  was  made  by  the  plaintiff,  in  carrying 
on  and  transacting  business  under  the  firm  name  of  "  Swords, 
Betty  &  Co.,"  and  that  the  addition  of  "  &  Co."  did  not  then 
represent  an  actual  partner;  and  the  allegation  is  admitted 
by  the  demurrer  to  be  true. 

The  contract,  then,  was  made  by  a  person  while  unlaw- 
fully using  a  prohibited  style,  the  using  of  which  was  a 
criminal  offense,  punishable  by  fine. 

It  is  not  necessary  that  a  penal  statute  should  contain 
prohibitory  words.  A  penalty  implies  a  prohibition,  and 
every  act  done  against  it,  is  pot  only  illegal,  but  absolutely 
void  {Uallett  agt.  Noviotty  1 4  J.  2?.,  290). 
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The  prohibition  is  against  transacting  business ;  and  it 
renders  it  unlawful  for  a  person  to  conduct  his  business 
under  the  designation  of  "  and  Company,"  or  "  &  Co./'  unless 
such  addition  represents  an  actual  partner ;  and  such  person 
cannot  make  any  executor^  contract  whatever,  which  can 
be  enforced  by  him,  while  using  such  prohibited  title. 

It  would  be  impossible  to  give  significance  and  effect  to 
the  statute,  unless  it  was  adjudged  to  apply  to  all  business 
transacted  under  the  unauthorized  name ;  and,  therefore,  to 
all  contracts  made  in  the  name,  or  when  using  the  prohibited 
style,  rendering  all  such  business  transactions  and  contracts 
absolutely  vaid. 

The  decisions  in  our  state  courts  strongly  support  the 
views  I  have  expressed,'  and  quite  uniformly  hold,  that  all 
transactions  prohibited  by  statute  are  void. 

In  HaUeit  agt.  Novion  (supra)  an  act  of  congress  had 
made  it  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment, for  a  person  to  fit  out  and  arm  any  ship  or  vessel 
with  intent  to  employ  her  in  the  service  of  any  foreign 
power,  &c. 

The  act  contained  no  words  of  prohibition,  but  the  court 
held,  as  before  quoted,  that  a  penalty  implied  a  prohibition, 
and  every  act  done  against  it  is  void. 

In  Pennington  agt.  Townsend,  (7  Wend,^  276),  an  act  of 
the  legislature  made  it  unlawful  for  any  person  or  associati(tn 
to  keep  an  office  for  transacting  banking  business,  Ac.,  un- 
less expressly  authorized  by  law,  giving  a  penalty. 

In  the  act  there  was  no  clause  declaring  void  the  securities 
taken.  .  The  action  was  upon  a  check  which  had  been 
discounted  by  an  unauthorized  banking  association ;  and  the 
court  held  the  transaction  void  under  the  statute. 

Judge  Nelson,  in  referring  to  the  proposition  that  the 
penalty  was  the  only  consequence  of  a  violation  of  the  act, 
says,  '^  there  is  no  distinction  between  an  act  malum  prohib* 
itum  and  malum  in  se.  Both  are  equally  forbidden  and  un- 
lawful, and  I  will  add,  both  are  immoral,  and  cannot  be 
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the  foundation  of  a  civil  rigbt|  that  will  be  enforced  in  a 
court  of  justice." 

In  Griffith  agt  WellSy  (3  DeniOy  226),  the  action  waa  to 
recover.for  liquor  sold  by  a  person  not  having  a  license. 
The  act  of  the  legislature  did  not,  in  terms,  prohibit  the  sale 
of  liquora  without  a  license,  nor  declare  the  act  illegal  It 
only  inflicted  a  penalty  upon  the  oflender.  But  the  court 
held  the  contract  to  be  illegal,  and  no  action  would  lie  to 
enforce  it. 

An  analagous  case  was  decided  in  the  N.  Y.  common 
pkas  (Ferdon  agt.  Cunninghamf  20  How.^  154),  where  a 
contract  for  service  by  a  public  cartman,  was  held  to  be 
void,  the  cartman  not  having  a  license,  as  required  by  a  city 
ordinance,  which  merely  affixed  a*  penalty  for  keeping  or 
using  a  public  cart,  without  first  obtaining  a  license  therefor. 

Best  agt  Bauder  ( 29  How.^  4.89),  although  only  a 
special  term  decision,  is  strongly  in  point.  The  action 
was  for  goods  sold.  The  defense  wus,  that  the  seller  was 
engaged  in  the  business  of  peddling,  without  a  license,  in 
violation  of  the  revenue  laws  of  the  United  States.  The 
court  overruled  a  demurrer  to  the  defense,  holding  that 
the  penalty  in  the  act  implied  a  prohibition,  rendering  the 
contract  of  sale  void.  In  that  case,  the  distinction  which 
is  suggested  in  some  of  the  cases  {Griffith  agt.  WeUsy  supra^ 
ajid  Bell  agt.  QainUy  2  Sand/.^  1-50),  between  a  license  for 
revenue  only,  and  such  as  have  in  view  the  protection  of 
health  or  morals,  or  the  prevention  of  fraud,  is  repudiated. 

In  Hoyt  agt.  Allen^  (2  HUL  322),  although  the  decision 
was  as  to  the  sufficiency  of  the  pleading,  there  is  an  intima- 
tion which,  taken  in  connection  with  the  reporter's  note, 
sustains  the  principle  of  all  the  foregoing  cases.  And  thQ 
principle  is  further  supported  by  the  case  of  the  U.  S.  Bank 
agt  OwenSy  (2  Teiersy  627),  where  a  contract  was  held  void 
as  being  in  violation  of  the  charter  of  the  bank,  forbidding  the 
taking  of  more  than  six  per  cent,  interest 

Under  the  authority  of  the  cases  cited|  we  must  hold  the 
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transaction  set  forth  in  the  cpraplaint  to  be  illegal  and  void, 
and  not  enforceable  in  the  court  of  justice;  and,  therefore, 
that  the  matter  set  up  in  the  answer,  constitutes  a  defense  to 
the  action. 

It  is  impossible,  I  think,  to  apply  the  distinction  in  this 
case,  claimed  by  the  respondent's  counsel,  that  this  is  a  mere 
collateral  transaction,  not  connected  with,  but  remote  from, 
the  prohibited  act.  Such  distinction  clearly  defined  in  tbe 
cases  he  has  referred  to  where  it  is  held,  that  if  the  illegality 
does  not  form  any  portion  of  the  contract,  but  is  merely 
coUatteral,  and  capable  of  complete  separation  from  it,  the 
contract  is  binding. 

The  distinction,  however,  cannot  be  made  available  in  this 
cnae.  Tqe  illegal  act  is  the  transacting  of  business.  Bus- 
iness cannot  be  transacted  except  by  and  under  contracts  ex- 
press or  implied,  executory  or  completed.  Every  executory 
contract  made  in  transacting  business,  must,  necessarily, 
therefore,  be  void  under  the  prohibition  against  transacting 
business,  under  a  fictitious  firm  name.  Any  other  applica- 
tion of  the  statute  would  render  it  wholly  inefiective,  as  the 
design  of  the  legislature  as  expressed  in  the  title  of  the  act, 
was,  to  prevent  persons  from  transacting  business  under  fic- 
titious names. 

In  their  complaint  the  plaintiffs  aver,  that  at  the  time  they 
made  the  contract  with  the  defendant,  they  were  doing  bus- 
iness under  the  firm  name  of  '^  Swords,.  Betty  &  Co.,'' and 
the  answer  alleges  that  the  transaction  was  made  with  the 
plaiiitifis,  while  unlawfully  transacting  business  under  such 
fictitious  firm  name. 

These  several  allegations,  are,  in  my  opinion,  suf&cient  to 
bring  the  case  within  the  provisions  of  the  statute  prohibiting 
the  trunsactiiig  of  business  in  the  name  of  a  partner  not  in* 
terested  \n  the  firm. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

TmoTHT  Sullivan^  respondent^  agt    Lyme  E.   Wabren, 

appellant 


Id  an  action  for  iilleged  fHlse  and  fraadalcnt  representations  in  the  porchase  of  a 
sail  of  clotlies  by  the  defendant  of  the  plainiilT,  upon  a  credit  given  upon  th« 
alleged  staietnent  by  the  defendant  that  he  was  a  law-partner  of  one  M. : 

Hdd^  that  the  prodticiion  on  the  trial  of  M.'s  law  register  {M..  being  dead),  to  show 
thai  defendant  was  nut  a  law-partner  of  M.  at  the  time  of  the  purclia«e,  was  of 
itself  incompetent  to  prove  the  falsity  of  such  alleged  representation. 

AXieo  parol  evidence  thai  M.  kept  a  Justice's  conn  it^gisier  and  day  book,  which 
were  not  prodiired,  wheiein  it  did  not  appear  that  defendant  whs  a  luw-pariuer 
of  M.  was  also  incompetent  to  prove  the  falsity  of  ihe  alleged  representations. 

Evidence  by  the  depniy  county  clerk  that  during  the  time  that  deleudaut  was  alleged 
to  be  a  law  partner  uf  M.  that  M.  had  pigeon  holes  in  the  clerk's  office  where  his 
law  pHpers  were  kept  when  filed,  and  that  snch  papers  did  not  show  that  defend- 
ant wiis  a  luw-i>aituer  of  K.  was  incompetent  to  prove  sach  alleged  false  r«p> 
reseu tat  ions. 

Also  that  Q.  a  lawyer,  had,  at  the  time^  an  office  in  the  same  block  with  H.  and 
had  more  or  less  basluess  with  hiui ;  that  defendant  waa  in  the  office  with  M.  bat 
that  the  wiiiievs  never  did  any  business  with  them  as  partners,  was  insufficient 
10  show  that  defendant  was  not  a  partner  of  M. 

Fraud  of  thiK  description,  is  a  crime,  subjecting  the  party  gnilty  of  it  to  indiojLment 
and  conviction  for  felony,  and  the  party  who  claims  the  advantage  of  ii,  to  aid 
him  in  the  c<illection  of  a  debt,  most  see  to  it,  that  it  is  established  by  some  clear 
}      and  sabstanial  evideuee. 

Fourth  Department^  January  Term,  1872. 
Before  Mulun,  P.    J.  and  Johnson  and  Talcott,  JJ. 
The  facts  in  the  case  sufficiently  appear  in  the  opinion  of 
the  court 


Sandess  &  Beach,  for  plaintiff. 
BoDTON  &  Champlin,  for  respondent 

By  the  court,  Johnson^  J. — The  action  was  for  an  alleged 
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fraud,  practiced  by  the  defetidunt  upon  the  plaintiff  in  the 
purchase  of  a  suit  of  clothes. 

The  fraud  is  set  out  in  the  complaint,  and  consists  in  an 
alleged  false  and  fraudulent  represen ration  by  the  defendant^ 
that  he  was  a  law^partner  of  one  John  Molloy,  a  lawyer, 
residing  in  Syracuse,  whereby  he  obtained  said  clothes  on 
credit.  Of  course,  the  burden  of  proving  the  representation 
aLd  its  falsity,  was  upon  the  plaintiff.  It  was  for  him  to 
overcome  by  his  evidence,  the  legal  presumption  that  the 
purchase  was  honestly  and  fairly  made.  The  defendant 
denied,  both  in  his  answer  and  in  his  testimony  upon  the 
trial,  ever  making  any  such  representation  to  the  piaintifi^ 
either  when  the  clothes  were  ordered,  or  when  they  were 
delivered,  but  alleges  and  testifies  that  the  clothes  w^ere  pur* 
chased  for  him  by  MoUoy,  and  on  Molloy's  credit 

The  plaintiff  testified  on  his  own  behalf  to  the  representa- 
tions alleged,  and  gave  no  other  evidence  on  that  question. 
For  the  purpose  of  proving  the  falsity  of  such  representation, 
the  plaintiff  was  allowed  to  introduce  Molloy's  office  register 
as  evidence,  for  the  purpose  of  proving  who  were  Molloy's 
law-partners,  during  this  time,  and  that  defendant  did  not 
appear  therein  to  have  been  a  partner. 

It  was  admitted  by  the  defendant,  that  one  Dolbear  was  a 
partner  of  Molloy,  up  to  May,  1S6S.  The  clothes  were 
delivered  in  July,  1868.  The  witness  by  whom  the  register 
was  identified,  was  also  allowed  to  testify,  that  Molloy  kept 
a  day  book  and  justice's  court  register,  and  that  it  did  not 
appear  by  either  of  these  books  that  defendant  was  a  partner 
of  MoUoy.  These  books  were  not  present,  and  the  witness 
did  not  know  where  they  were.  This  testimony  was. ob- 
jected to  by  the  defendant  as  incompetent  for  any  purpose, 
and  especially,  that  it  was  incompetent  and  improper  without 
the  production  of  the  books,  or  proof  of  their  loss. 

He  also  objected  to  the  introduction  of  the  office  register 
as  evidence  on  the  question,  as  a  book  kept  by i  Molloy, 
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whose  entries  or  non-entries  were   no  evidence,  between 
plaintifT  and  deicndant. 

These  objections  were  all  overruled  and  the  evidence  re- 
ceived, and  exception  duly  taken  by  defendant. 

Molloy,  as  it  appeared,  died  in  18G9.  It  may  be  doubted, 
I  think,  whetlicr  the  register  was  competent  evidence  in 
any  aspect,  or  fur  any  pui'pose  between  the  plaintiff  and  the 
defendanf« 

But,  admitting  it  to  have  been  competent  as  a  circum* 
stance,  it  is  clear  enough  that  the  proof  of  what  did  not  ap- 
pear by  the  other  books,  not  produced  or  shown  to  have 
been  lost,  was  wholly  incompetent 

The  books  were  the  best  evidence  of  what  appear,  or  did 
not  appear  therein,  and  the  admission  of  the  parol  prouf  was 
erroneous. 

The  plaintiff  was  also  allowed  to  prove  against  the  defend- 
ant's objection,  by  the  deputy  county  clerk,  that  in  the 
clerk's  office,  in  1868  and  1869,  Molloy  had  pigeon-holes 
where  his  law  papers  were  kept  when  filed,  and  that  he  had 
examined  the  papers  there  kept,  and  that  such  papers  do  not 
show  that  defendant  w^s  a  law-partner  of  Molloy. 

The  ruling  admitting  this  evidence  was  excepted  to  by 
the  defendant. 

The  plaintiff  was  also  allowed,  under  like  objection  and 
exception,  to  prove  by  R.  H.  Gardner,  a  lawyer  of  Syracuse, 
that  he  had  an  office,  in  the  year  1868,  in  the  same  block 
with  Molloy  and  had  more  or  less  business  with  him. 
That  defendant  was  in  the  office  with  Molloy,  but  that  he 
(the  witness)  never  did  any  business  with  them  as  partners. 
This  was  all  the  evidence  given,  or  offered  by  the  plaintiff  to 
prove  the  falsity  of  the  representations. 

If  any  of  it  was  competent,  it  had  but  very  slight  tendency 
to  prove,  as  an  affirmative  fact,  that  such  partnership  did  not 
exist.  All  that  was  proved  by  this  evidence  was,  that  the 
register  and  the  papers  in  the  clerk's  office  did  not  show  the 
existence  of  the  partnership,  and  that  Q-ardner  did  not  know 
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such  fact,  if  it  existed.  And  this  is  especially  so,  m  view 
of  the  facts  testified  to  by  the  defendant.  He  testifies  thtt 
he  was*  then  a  student  in  Molloy's  law  office,  and  had  not 
been  adnaitted  to  practice  as  an  attorney,  That  he  was  in 
the  habit  of  trying  causes  in  justice's  courts,  and  that  he  had 
an  agreement  with  Molloy,  that  they  should  share  equally  in 
the  expense  and  profits  of  all  causes  tried  in  justice's  courts, 
and  all  such  causes  as  should  be  appealed  to  the  county 
court  and  there  determined,  and  that  they  were  partners  to 
this  extent,  in  law  business  and  practiced  together  as  such. 
Being  a  law  student  at  the  time,  of  course  no  one  would 
expect  his  name  to  appear  as  a  partner  either  in  the  register, 
or  in  the  law  papers  filed  in  the  clerk's  office,  and  the  evi- 
dence was  thus  rendered  idle  and  fallacious. 

The  defendant  gave  evidence  by  another  witness,  who  had 
had  suits  in  a  justice's  court  which  had  been  tried  by 
Molloy  for  him,  tending  in  some  degree  to  prove  the  ex- 
istence of  the  partnership  as  the  defendant  claimed  it  to  have 
been. 

It  is  quite  material  to  the  defendant,  whether  the  plain- 
tiff shall  have  the  right  to  take  his  body,  in  execution  to 
enforce  payment  for  the  worn  out  clothes,  which  he  once 
furnished  to  cover  it.  No  order  of  arrest  was  granted,  or  as 
far  as  appears,  asked  for,  when  the  action  was  commenced, 
but  the  complaint  is  framed  under  sub.  4  of  section  179  of 
the  Code. 

It  contains  a  statement  of  facts  showing  good  cause  for 
arrest,  and  an  execution  against  the  person  may,  therefore, 
be  issued  on  the  judgment  against  the  defendant,  under 
section  2SS,  although  no  order  of  arrest  was  asked  for,  or 
granted,  and  served. 

Fraud  of  this  description  is  a  crime,  subjecting  the  party 
guilty  of  it,  to  the  extent  here  complained  of,  to  indictment 
and  conviction  for  a  felony,  and  the  party  who  claims  the  ad- 
vantage of  it,  to  aid  him  in  the  collection  of  a  debt,  must 
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see  to  it,  that  it  is  established  by  some  clear  and  substantial 
eudence. 

It  is  not  to  be  inferred^  but  must  be  proved,  and  will  not 
be  allowed  to  be  made  out  Irom  mere  conjecture,  or  loose 
inference  from  ambiguous  and  inconclusive  circumstances, 
which  are  as  consistent  with  honesty,  as  with  falsehood.  I 
am  of  the  opinion,  that  this  judgment  should  be  reversed, 
both  because  improper  testimony  was  admitted  upon  the 
trial  and  because  there  was  no  evidence  sufficient  to  estab- 
lish the  fact  of  a  false  and  fraudulent  representation  by  the 
defendant. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event 
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William  C.  Fargo,   president,  &c.,  agt  William  A,  G. 

Aethur,  et  al. 

A  regard  was  offered  and  published  bj  the  plaintiffs,  as  follows:  ''$5,000  reward 
will  be  paid  for  the  arrest  and  eonviction.  or  information  leading  thereto,  of  the 
person  or  persons  who  attempted  to  murder,  and  did  rob.  the  messenger  of  the 
Am.  Merebani's  Union  Express  Company,  while  crossing  the  railroad  bridge  at 
Albany,  on  Friday  evening,  Jany.  6,  1871.  For  the  company,  J.  C.  Fabgo, 
Qen.  Saperintendent." 

After  trial,  conviction  and  sentence  of  the  prisoner,  several  persons  claimed  the 
award,  in  whole  or  in  part 

In  an  action  of  interpleader  by  the  plaintiffs,  kdd^  that  it  is  a  case  peculiarly  proper 
for  such  an  action.  The  plaintiffs  are  ready  to  pay  to  the  persons  lawfully  en- 
titled. Some  of  the  defendants  claim  the  whole  ;  some  claim  an  equitable  distri- 
bution. It  is  evidently  a  case  in  which  tho  matter  should  be  adjusted  in  one 
suit,  and  in  which  the  plaintiffs  do  not  know  to  whom  they  oagbt  to  pay  the 
money. 

Heidi  also,  that  although  the  reward,  strictly  construed,  might  be  considered  in  the 
alternative,  as  an  offer  of  that  amount  for  two  distinct  acts  each — for  the  arrest 
and  conviction,  or  information  leading  thereto,  yet  a  paper  like  this  ought  to  be 
construed  as  the  public,  to  whom  it  was  addressed,  would  understand  it,  for 
$5,000,  only. 

Practically,  in  this  case,  it  appears  that  it  was  the  information  furnished  by  many 
parties,  which  led  to  the  resnlt^not  a  repetition  of  the  same  information,  but 
information  of  independent  facts.  And  upon  the  principle  that  **  where  there  is 
no  one  individual  who  gives  information  that  is  of  itself  usefu.',  but  that  several 
persons  give  different  pieces  of  information,  the  whole  combined  leads  to  the 
apprehension  and  conviction  of  the  offender,"  it  is  a  proper  case  for  an  equitable 
distribution  of  the  award  among  the  claimants  entitled  thereto. 

Albany  Circuit j  Special  Term^  February ^  1872. 
Action  of  interpleader. 

William  J.  Hadlet,  for  the  plaintiffs. 

Messrs.  Hale,  Beckwifh,  Mattice,  Tremain,  Greene, 

Clcte,  Moak,  Peckham  and  Bancroft,  for  the 

several  defendants. 
Vol.  XLin.  18 
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Leabned,  J. — ^This  is  an  action  pf  interpleader,  brought  to 
determine  who,  among  numerous  claimants,  are  entitled  to 
the  reward  of  $5,000  offered  by  the  American  M.  U.  Express 
Company,  after  the  robbery  of  Thomas  A.  Halpine,  one  of 
their  messengers.  The  plaintiffi  are  the  company,  and  they 
have  brought  into  court  the  amount  aforesaid.  The  defend- 
ants are  the  persons  who  severally  claim  to  be  entitled  to  the 
amount,  or  to  a  part  of  it  At  about  S  P.  M.  on  the  6th  of 
January,  187],  Halpine  was  robbed  and  nearly  murdered 
while  on  an  express  car  on  the  Boston  and  Albany  Railroad. 
The  deed  was  done  while  the  train  was  crossing  the  railroad 
bridge  at  Albany.  On  the  7th,  the  company  published  an 
oflfer  in  these  words :  *^  $5,000  reward  will  be  paid  for  the 
airest  and  conviction,  or  information  leading  thereto,  of  the 
person  or  persons  who  attempted  to  murder,  and  did  rob,  the 
messenger  of  the  Am.  Merchant's  Union  Express  Company, 
while  crossing  the  railroad  bridge  at  Albany,  on  Friday 
evemng,  Jany.  6th,  1871.  For  the  company,  J.  C.  Faego, 
Gen.  Superintendent." 

No  person  was  then  suspected  by  the  company,  or  the 
public  authorities. 

On  the  morning  of  January  8th,  Thomas  Braidwood  in* 
formed  Mr.  Dwight,  the  superintendent  of  the  company,  that 
on  the  afternoon  of  Jany.  6th,  he  had  seen  John  I.  Filkins  in 
a  pawnbroker's  shop  looking  for  a  pistol,  but  that  he  did  not 
buy  one.  In  consequence  of  that  information,  Dwight  saw 
Filkins  that  afternoon  and  became  satisfied  that  he  had  some 
guilty  knowledge  of  the  crime. 

On  the  morning  of  Jany.  7th,  Robert  A.  Scott  sent  word  to 
the  police  headquarters  that  he  had  sold  a  pistol  on  the  day 
before  and  gave  a  description  of  the  purchaser,  and  on  the 
evening  o£  the  8th,  he.had  another  intervi^  with  the  police. 

On  the  afternoon  of  Jany.  8th,  William  ]fL  Whalen  found, 
near  the  spot  where  the  crime  had  been  committed,  the 
pistol  with  which  it  was  done;  and  this  pistol  he  gave,  on 
the  same  day,  through  his  mother,  to  one  of  the  employees 
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of  the  railroad,  from  whom  the  information  of  the  discovery 
came  to  the  public  authorities. 

On  the  evening  of  January  8th,  Jeremiah  Flood  informed 
the  superintendent  of  the  railroad  that  he  saw  a  person, 
known  to  him  by  sight  but  not  by  name,  jump  on  the  ex- 
press car  and  ride  to  the  depot  on  the  evening  of  the  robbery; 
and  he  gave  the  same  information  to  Mr.  Kyle,  the  special 
policeman  of  the  railroad,  on  Monday.  This  person  was 
proved  to  be  Filkins. 

During  all  this  time  Filkins  was  at  his  house,  not  arrested 
and  not  suspected  by  the  public  On  the  11th  of  January, 
in  the  early  morning,  he  fled  and  was  at  once  suspected  by 
the  public  of  this  crime. 

On  the  evening  of  January  12th,  William  H.  Foos,  of 
Ballston,  left  a  telegraphic  dispatch  at  the  office  in  Ballston, 
to  the  police  at  Albany,  that  Filkins  had  breakfasted  at  his 
house  and  was  on  his  way  to  Canada,  or  (according  to  other 
witnesses)  to  Galway.  The  dispatch  was  forwarded  on  the 
morning  of  the  Idth. 

QeoTge  F.  White,  of  Saratoga,  late  on  the  morning  of  the 
13th,  telegraphed  to  the  police  that  a  suspicious-looking  man 
(who  proved  to  be  Filkins)  stayed  at .  his  house  and  went 
away  in  the  morning,  saying  that  he  was  going  to  Canada. 
Mr.  White's  dispatch  did  not  reach  Albany  until  after  the 
dispatch  from  Foos  had  been  received. 

On  the  15th  of  January,  Altentor  Hall,  of  Whitehall,  re- 
ceived a  telegraphic  dispatch  from  the  Express  Company, 
saying  that  Filkins  was  going  towards  Canada,  and  request- 
ing that  pursuit  should  be  made.  On  the  same  day,  Hall 
showed  the  dispatch  to  Herman  Ingn^am  and  Oliver  Thomas 
of  the  same  place.  Ingraham  ordered  a  team,  and  he  and 
Thomas  went  in  pursuit  of  Filkins.  By  Ingraham's  advice, 
they  went  by  Fort  Ticonderoga.  They  were  lost  on  the  lake, 
and  reached  Fort  Ticonderoga  the  next  morning,  the  16th. 
There  Ingraham  showed  William  A.  G.  Arthur  the  dispatch 
and  proposed  that  he  should  go*     Ingraham  was  ill  and 
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could  not  go  oil.  Arthur  and  Thomas  started  that  day  from 
Fort  Ticouderoga,  in  search  of  Filkins.  They  reached  John 
D.  Burwell's  hotel,  at  Salmon  Lake,  and  went  on  to  Pot- 
tersville,  where  they  put  up  for  the  night.  At  about  eight 
o'clock  on  that  evening,  Filkins  arrived  at  Burwell's  house, 
on  a  stage  driven  by  Charles  F.  Leland,  and  registered  him- 
self by  a  fictitious  name.  Immediately  on  his  arrival.  Bur- 
well  suspected  him  to  be  Filkins.  After  he  had  gone  to  bed, 
Burwell  sent  Leland  and  Joel  Potter  to  Pottersville,  for 
Arthur  and  Thomas,  and  they  came  back  together  about  11 
P.M.  That  night  these  five  men  arrested  Filkins.  They 
brought  him  to  Albany.  He  was  subsequently  tried,  con- 
victed of  this  crime,  and  sentenced  to  the  state  prison  for 
twenty  years. 

All  of  the  persons  whose  names  have  been  mentioned  as  giv- 
ing information,  or  as  participating  in  the  arrest,  claim  the 
reward  or  some  part  of  it.  Their  views  are  very  conflicting. 
Some  claim  that  the  pereon  who  first  furnished  any  informa- 
tion which  ultimately  led  to  the  conviction,  is  entitled  to 
the  whole  amount.  Some  claim  that  the  persons  who  made 
the  arrest  are  entitled  to  the  whole,  exclusive  of  all  others. 
Some  claim  that  there  should  be  an  equitable  distribution 
of  the  award  among  all,  including  those  who  furnished  in- 
formation and  those  who  made  the  arrest.  And  still  another 
claim  is,  that  those  who  made  the  arrest  are  entitled  to 
t5,000  and  those  who  furnished  information  to  another 
$0,000.  Burwell,  Thomas,  Leland,  Arthur  and  Potter,  how- 
ever agree  to  share  among  themselves  whatever  they  or  any 
of  them  shall  be  entitled  to. 

1.  A  case  like  this  is  peculiarly  proper  for  an  interpleader. 
The  plaintiffs  are  ready  to  pay  to  the  persons  lawfully  entitled. 
Some  of  the  defendants  claim  the  whole ;  some  claim  an  equi- 
table distribution.  It  is  evidently  a  case  in  which  the  matter 
should  be  adjusted  in  one  suit,  and  to  which  the  plaintiffs  do 
not  know  to  whom  they  ought  to  pay  the  money  (2  Story 
Eq.y  ^%  806  and  29 ;  City  Bh.  agt.  Bangs^  2  Paige^  670). 
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2.  I  am  satisfied  that  this  is  an  offer  of  only  $5,000  re- 
ward. Perhaps  by  a  strict  logical  constniction^  it  might  be 
urged  that  an  offer  in  the  alternative  for  two  things  is  an 
offer  for  each.  But  a  paper  like  this  ought  to  be  construed 
as  the  public,  to  whom  it  was  addressed,  would  understand  it, 
and  I  think,  no  one  would  suppose  it  to  be  an  offer  of 
$10,000.  Besides,  it  is  an  offer  for  the  arrest  and  conviction, 
or  information  leading  thereto.  Now,  it  is  admitted  that 
'^  conviction'*  is  a  pre-requisite  condition  before  any  one  can 
claim  the  reward.  Conviction  must  be  preceded  by  arrest ; 
and  the  information  for  which  a  reward  is  offered  is  such,  as 
leads  to  arrest  and  conviction. 

3.  The  case  of  J^ltfcA  agt.  SnedaJc^.r,  (38  i^.  F.,  248),  holds 
that  under  such  an  offer,  a  person  is  not  entitled  to  recover 
for  anything  done  before  the  offer  was  made.  In  the  present 
case,  all  the  defendants  base  their  claims  on  acts  done  after  the 
offer.  Their  motives  are  immaterial  (Williams  agt.  Car* 
wardinCj  ABarn.  &  Ald.^  274). 

4.  Is  there  any  reason  to  construe  this  ofibr  as  entitling 
either  of  the  two  classes,  viz.,  he  or  they  who  informed  and 
those  who  arrested,  to  the  whole  reward,  exclusive  of  the 
other  class!  I  think  not;  for  these  reasons,  as  above 
noticed,  an  infonnant  or  informants,  could  not  be  entitled  to 
recover  until  conviction ;  and  arrest  must  precede  convic- 
tion. The  offer  for  information  then,  would  be  a  nulity,  if 
any  parties  who  should  arrest  would  take  the  whole  reward 
unless,  perhaps,  in  the  case  that  the  arrest  should  be  made 
by  the  Express  Company,  or  in  the  case  that  it  should  be  made 
by  a  public  oflScer  (Hatch  agt.  Mann^  15  Wends,  45).  I 
cannot,  therefore,  suppose  that  the  offer  was  for  the  benefit 
of  those  who  made  the  arrest,  exclusive  of  those  who  gave 
information.  So  too,  he  or  they  who  gave  information  ought 
not  to  exclude  those  who  made  the  arrest,  as  the  offer  is  for 
both.  Unless,  however,  the  next  point  to  be  considered  shall 
establish  a  different  rule. 

6»  It  is  claimed^  that  the  person  who  first  gave  any  infbr- 
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mation,  however  uuimportaiit  of  itself,  which  with  other  iu- 
formation  led  to  the  arrest  is  entitled  to  ttie  whole  reward. 
To  sustain  this  position,  the  case  of  Thacher  agt.  England^ 
(5-^  Com.  LaWy  254),  is  cited.  A  reward  was  offered  /'  on 
recovery  of  the  property,  and  conviction  of  the  offender." 
A.  gave  information  that  B.  had  admitted  to  him  that  he  was 
the  guilty  party.  Few  days  afterwards  the  plaintiff,  a  police 
constable,  arrested  B.  and  by  bis  activity  recovered  the  prop- 
erty and  caused  B.'s  conviction.  It  was  held  that  the  plain- 
tiff could  not  recover  the  reward.  But  the  opinions  of  the 
judges  do  not  lay  down  any  clear  principle.  Tindall,  (7. 
J.'y  says,  that  he  thinks,  tlie  money  should  be  paid  to  the 
person  who  first  communicated  the  information  which 
ultimately  led  to  conviction  ;  and  that  plaintiff  did  no  more 
than  his  ordinary  duty.  Coltman,  «7.,  says,  possibly  an  ac- 
tion by  plaintiff  and  A.  might  be  sustained.  Manle,  eT"., 
says,  that  the  reward  should  be  divided  among  such  persons 
as  gave  information  and  assistance  in  proportion  to  the  value 
of  their  services.  Cresswell,  Jl,  says,  that  plaintiff  wa^  only 
acting  as  a  peace  officer,  and  therefore,  it  was  A.  who  caused 
the  arrest.  Thus,  the  only  point  decided  is,  that  the  plain- 
tiff could  not  recover,  and  two  of  the  judges  seem  to  place 
this  on  the  fact  of  liis  being  an  officer.  Nor  was  there  any 
question  that  A.'s  information,  and  that  alone  fixed  suspicion 
on  B. 

In  the  case  of  Lancaster  agt.  Wahhy  (4  Mess,  and  Wehhiy 
16),  a  reward  was  offered  for  information  whereby  bank 
notes,  which  had  been  taken  by  robbery,  might  be  traced. 
Lord  Abingeb,  says,  that  such  information  means  the  first 
that  is  sufficient  for  the  purpose.  After  such  has  been  given 
it  cannot  be  said  that  the  party  is  informed  by  another  telling 
him  the  same  thing. 

Those  two  cases  differ  from  the  present  in  this  respect. 
The  "  firet  information"  to  which  reference  is  had  in  the 
opinions,  was  such,  as  if  true,  fixed  the  crime  on  the  party 
finally  convicted.    In  the  present  case^  all  the  information 
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furnished  was  of  suspicious  facts.  Some  of  them  pointing  to 
Filkins.  Some  not  pointing  to  any  one^  and  altogether  not 
indacing  the  public  officers,  in  fact,  to  make  an  arrest  up  to 
Filkins'  flight  And  the  case  of  ^rj^  agt.  Vfaikery  {Law  N"*^ 
Sep.y  1  Queen^s  Benehy  641),  recognises  the  difficulty  which 
must  exist  where  the  information  furnished  is  but  remotely 
connected  with  the  result. 

6.  Practically  it  seems  to  be  true,  that  it  was  the  informa- 
tion furnished  by  many  parties  which  led  to  the  result  in 
this  case.  Not  a  repetition  of  the  same  information,  but  in- 
formation of  independent  facts.  Justice  Ma^le  in  Thacher  t, 
agt  England^  states  the  condition  oC  the  present  case.  ^^  It 
often  happens  that  there  is  no  one  individual  who  gives  in- 
formation that  is  of  itself  useful ;  but  that  several  persons 
give  different  pieces  ot  information,  the  whole  of  which 
combined,  leads  to  the  apprehension  and  conviction  of  the 
offender." 

This  view  was  taken  in  City  Bank  agt.  Bangs^  "^2  PaigCj 
570),  and  although  upon  the  hearing  before  the  V.  C.  (in  2 
Ed.  Ch.j  95),  he  held,  that  Bangs  was  entitled  to  the  whole, 
yet  it  was  on  the  ground  that  he  only  was  the  active  party 
in  causing  the  arrest  The  V.  C.  in  excluding  Van  Ripei* 
from  a  share,  does  so  on  the  ground  that  his  remarks  were 
casual,  and  not  intended  to  give  information. 

In  the  case  of  Jones  agt  Phcsnix  Bank^  (8  N.  F.,  228), 
a  reward  of  S5,000  was  offered.  There  were  several  claim-  . 
ants,  and  the  matter  was  submitted  to  Chancellor  Kent.  He 
awarded  $1,000  to  Jones,  and  the  rest  to  others.  The  cor- 
rectness of  this  adjudication  is  not  involved  in  the  decision 
above  referred  to.  But  it  has  the  sanction  of  that  learned 
jurist's  name.  A  remark  of  the  court,  however,  on  page 
233  suggests  the  possibility  of  an  action  by  several  plaintiffs, 
each  having  performed  some  part  of  the  conditions,  and  all 
together  having  performed  all  the  conditions  of  the  offer. 

It  is  said,  that  any  division  of  the  reward  must  be  arbitrary. 
This  is  true,  just  to  the  extent  that  the  reward  itself  is  one 
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arbitrary  sum.  The  company  might  have  offered  a  less  or 
a  greater  sum.  There  was  no  market  value  for  the  arrest  oi 
the  criminal^  or  for  the  information  which,  would  lead  thereto. 
But  the  company  chose  to  offer  this  arbitrary  sum^  to  en- 
courage and  reward  those  who  brought  about  the  conviction 
of  the  criminal.  While  these  judgments  might  differ  as  to 
the  degree  to  which  these  several  defendants  contributed  to 
the  result ;  still  the  division  of  the  reward  among  them  then 
would  not  be  arbitrary^  but  would  be  based  on  the  relative 
value  of  their  acts.  In  applying  this  rule,  I  have  carefully 
considered  what  all  these  parties  have  severally  done,  and  the 
relative  value  of  their  acts  towards  the  end  accomplished. 
And  I  have  come  to  the  conclusions  following : 

7.  I  do  not  think  that  Hall  furnished  any  information^  or 
arrested  Filkins. 

However^  praiseworthy  Ingraham's  acts  may  have  been, 
he  did  not  effect  the  arrest.  Whatever  the  agreement  was 
between  him  and  Arthur,  that  does  not  come  into  this  case. 
He  did  not  furnish  any  information  to  the  company. 

White's  telegraphic  dispatch  was  substantially  the  same  in- 
iormation  which  Foos  had  previously  given ;  and  therefore, 
he  cannot  be  entitled  to  share. 

There  was  but  one  arrest,  and  the  five  persons  who  made 
it,  are  to  share  jointly.  Of  course,  the  number  of  persons 
engaged  in  the  arrest,  doss  not  increase  the  aggregate  which 
they  should  receive. 

The  plaintiff* 's  costs  with  an  extra  allowance  of  5  per 
cent,  will  be  paid  fii-st  out  of  the  funds.  The  remainder  is 
to  be  distributed  among  the  defendants,  exclusive  of  HaU, 
Ingraham  and  White,  as  follows : 

To  Burwell,  Arthur,  Leland,  Thomas  and  Potter  jointlyi 
fifteen*fortieths. 

To  Flood,  three-fortieths. 

To  Foos,  Scott  and  Whalen,  each  five-fortieths. 

To  Braidwoody  seven-fortieths. 

Judgment  accordingly. 
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COURT  OF  APPEALS. 

Moses  A.  Hoppock  and  others^  appellants,  agt.  Lucius 

Moses,  executor,  &c.,  respondent. 


An  ogfiicjf  to  knuuaet  baiiiieM  for  an  indiyidiuil,  is  terminated  by  the  formation  of  a 
copa/rbiuTtKtp* 

Where  an  agent  baa  been  in  the  habit  of  parchasing  ^oods  of  a  firm  for  and  in  the 
name  of  an  iudividtial.  and  subseqoentiv  parebaees  a  bill  of  goods  for,  and  has 
them  shipped  in  the  name  of  a  coj^riiurMkip  /trm,  of  wliich  he  asserts,  at  the  time, 
that  the  same  iodividaal  for  whom  he  formerly  pnrchnaed  is  a  member,  the  selling 
firm  are  boand  to  take  notice  of  the  termiiuitia%  of  the  parchaser's  agency. 

The  pnrohMser  has  no  more  anthority  by  his  acts  or  declarations  in  behalf  of  the  new 
firm,  to  bind  the  individual  for  whom  he  formerly  purchased  by  virtne  of  his 
former  agency,  than  he  had  to  take  in  a  partner  without  the  consent  of  such  in- 
diyidaaL  As  he  had  no  aathority  from  the  latter  to  purchase  i^oods  in  the  name 
of  the  firm,  his  doing  so  was  an  assnmpiion  of  authority  of  which  the  selling  firm 
had  legal  notice  by  the  muuner  of  doing  the  business. 

The  decUrations  of  an  individual  agent  of  one  member  of  a  firm  cannot  be  osed  as 
OTidence  to  prove  a  partneraliip  against  either  member  of  ihe  firm. 


Appeal  by  the  plaintifis  from  a  judgment  of  the  general 
term  affirming  a  judgment  of  nonsuit  entered  at  special 
term.  , 

John  M.  Maktin,  for  appellants. 

This  action  was  commenced  and  tried  in  the  life-time  of 
the  defendant^  Chester  Moses,  to  recover  the  price  of  certain 
goods  sold  to  him,  through  his  agent,  amounting  to  $10,- 
464  67. 

On  the  trial  it  appeared  that  the  plaintiffs  were  merchants, 
doing  business  in  the  city  of  New  York. 

That  the  defendant  was  a  manufacturer  of  cloth,  carrying 
on  that  business,  aiid  residing  at  Marcellus,  in  this  state. 
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That  be  had  an  insolvent  son  named  Curtis  H.  Moses,  who 
bad  failed  in  business,  and  could  not  do  business  in  his  own 
name. 

That  he  constituted  this  son  his  general  agent  to  carry  on 
the  business  of  a  general  country  store  on  his  credit  at 
Rochester,  Minnesota,  and  for  that  purpose  authorised  his 
son  to  buy  goods  for  him  in  the  city  of  New  York,  where  his 
credit  was  known  to  be  good. 

That  the  plaintiffs  never  saw  nor  had  any  personal  com- 
munication with  the  defendant  on  this  business,  until  after 
the  sale  in  question,  the  business  having  been  transacted  with 
his  son  exclusively,  as  agent  aforesaid. 

That  the  son  as  agent,  and  on  the  credit  of  his  father, 
purchased  goods  of  the  plaintifl^  for  this  Rochester  business, 
which  were  charged  and  shipped  to  the  father  at  Rochester, 
by  the  direction  of  the  son,  and  were  paid  for  by  the  son,  as 
agent  of  the  father,  in  a  regular  course  of  business. 

That  in  the  spring  of  1 865,  the  same  agent,  after  he  had 
purchased  a  bill  of  goods  of  the  plaintiffs  in  the  ordinary 
course  of  this  business,  fequested  the  plaintiffs  to  mark  the 
goods  so  purchased,  ^'  Moses  &  Whallon." 

That  on  being  asked  who  Whallon  was,  and  whether  iie 
had  any  money  to  put  in  the  business  t  he  said,  ^^  No,  he  had 
not ;  that  he  had  been  a  clerk  in  another  store  in  Rochester, 
and  was  a  good  salseman,  and  a*  very  popular  man  there ; 
and  to  get  him  in  their  store,  they  had  taken  him  as  a 
partner,  and  gave  him  a  share  in  the  business;  that  the 
business  was  just  the  same  as  it  had  been  previous ;  that  the 
business  belonged  to  Chester  Moses,  entirely,  just  the  same  as 
it  had  been,''  and  that  the  Moses  of  Moses  &  Wallon  was 
Chester  Moses. 

That  the  plaintiffs  believed  they  were  selling  the  goods  on 
Chester  Moses'  responsibility,  as  stated  by  his  agent,  know- 
ing that  his  son  and  Whallon  were  both  irresponsible,  and 
that  Chester  was  responsible ;  and  that  they  (the  plaintifis) 
would  not  have  sold  or  shipped  tho  goods  to  any  other  Moses 
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than  Chester  Moses,  about  whose  responsibility  they  had  in- 
quired,  and  were  satisfied. 

That  the  plaintiffs  had  no  notice  that  this  agency  had  been 
terminated,  or  the  business  changed,  until  after  the  sale  of 
the  goods  in  question,  in  1865  ;  when  the  defendant,  Chester 
Moses,  having  been  threatened  with  a  suit,  made  his  first 
appearance  to  the  plaintiiis,  at  their  store  in  the  city  of  New 
York  and  admitted  that  his  son  had  been  his  agent  in  the 
business  at  Rochester,  but  alleged  that  he  had  ceased  to  be 
so  before  the  goods  in  suit  were  purchased  and;  therefore, 
refused  to  pay  for  them. 

Other  and  similar  facts  appear  throughout  the  testimony, 
tending  to  show  that  the  defendant  clothed  his  son  with  such 
real  or  apparent  authority  as  to  enable  his  son  by  his  acts 
and  representations,  to  procure  goods  for  this  Rochester  bus- 
iness, and  defraud  the  plaintiffs  out  of  their  property,  if  the 
defendant  is  not  liable  to  pay  for  them. 

After  the  plaintiffs  had  rested,  Mr.  C.  B.  Sedgwick,  one 
of  the  defendant's  counsel,  without  assigning  any  special 
reason,  moved  to  dismiss  the  complaint,  which  was  granted, 
and  th3  plaintifis  duly  excepted  to  the  decision. 

The  plaintiff  afterwards  moved  for  a  new  trial  at  special 
term,  and  their  motion  was  denied. 

Whereupon  the  defendant  entered  judgment,  from  which, 
and  the  order  denying  a  new  trial,  the  plaintifis  appealed  to 
the  general  term,  where  the  judgment  and  order  were  affirmed, 
and  judgment  of  affirmance  duly  entered. 

From  this  latter  judgment  the  plaintifis  appealed  to  this 
court. 

I.  On  an  appeal  from  a  judgment  of  nonsuit,  all  disputed 
facts  are  to  be  decided  in  the  plaintiffs'  favor,  and  all  pre- 
sumptions and  inferences  from  the  evidence  which  he  might 
ask  from  a  jury,  are  to  be  conceded  to  him,  and  a  simple  ex- 
ception is  sufficient  to  enable  him  to  review  all  questions  of 
law  arising  from  such  facts  {Cook  agt.  N*.  Y.  C.  B.R.  Co. 9  3 
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KeyeSy  476 ;  Labar  agt.  KqpUny  4  Comsty  547  ;  Pratt  agt. 
Footy  9  N.  ¥.,  463). 

n.  On  a  general  view  of  the  testimony,  it  is  apparent 
that  the  defendant  appointed  his  son  his  general  agent,  with 
full  discretionary  power  to  conduct  the  business  of  a  country 
store  on  his  credit,  out  of  the  state  in  which  he  resided  and  be- 
yond his  immediate  supervision  and  controL 

This  necessarily  included  authority^  not  only  to  buy  and 
sell  goods  for  the  business,  but  extensive  incidental  authority, 
in  respect  to  the  manner  of  purchasing  and  transporting  the 
goods — the  procurement  of  a  place  for  the  business — the 
employment  of  assistants — ^the  making  of  subsidiary  contracts 
and  representations — ^including  representations  concerning 
the  circumstances  and  credit  of  his  principal,  and,  generally, 
to  use  all  such  means  and  perform  all  such  acts,  as  he  might 
reasonably  deem  proper  and  conducive  to  its  success  {Fet- 
grave  on  xyrincipal  and  agenty  88,  and  cases,  as  to  general  and 
incidental  authority.) 

In  fine,  he  gave  his  son  aU  the  powers  of  a  general  agent 
to  transact  business  for  another  in  a  foreign  country  {Story  on 
Agency y  %%  85,  86,  and  cases ;  Hunter  agt.  Hudson  River  Iron 
and  Machine  Co.,  20  Barb.y  493,  Op.  Court,  507). 

III.  By  clothing  his  son  with  tliese  general  powers,  he 
made  himself  liable  for  his  son's  representations,  that  he  (the 
son)  was  still  buying  goods  for  his  father's  business  at 
Rochester;  because  such  representations  were  essentially 
necessary  to  enable  him  to  obtain  the  goods  requisite  to  carry 
on  the  business — were  in  nowise  inconsistent  with  Whallon's 
connection  with  the  business  as  partner,  and  were  fairly 
within  the  general  scope  and  purpose  of  the  son's  general 
agency  {Hunter  agt.  Hudson  River  Iron  and  Machine  Co., 
supra  ^  Collen  ngt.  Gardinery  21  Beavany  540;  Story  o^% 
Agency y  %  85,  and  cases ;  N,  Y.  Life  and  Trust  Co.  agt. 
Beebe,  7  N.  Y.y  364 ;  Story  on  ContractSy  §  135,  and  cases; 
Story  on  Agency y  %  134,  139,  451,  452,  and  cases.) 

And  in  cases  like  this,  where  the  representations  were  part 
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of  the  res  gesta^  and  where  the  inducement  to  the  sale  of 
the  goods,  the  principal  will  not  be  permitted  to  deny  such 
representations  {Bloomer  agt.  Denmatty  12  ///.,  247). 

Not  even  when  they  are  "  outside  of  the  agent's  powers,^ 
if  the  facts  are  peculiarly  within  the  agent's  knowledge,  and 
a  third  party  acts  upon  them,  as  in  this  case  {Griswold  agt 
Htisetij  25  N.  T.,  699). 

In  such  cases  apparent  authority  is  the  real  authority  as  to 
all  parties  who  deal  with  an  agent  innocently  {North  River 
Bank  agt.  Aymer^  3  Hill^  262 ;  Exchange  Bank  agt.  Monteith^ 
17  Barb.j  171,  177  ;  Mechanic^  Bank  agt.  New  Haven  ILB. 
Co.,  13  N.  Y.y  699). 

And  the  agent's  authority  will  be  liberally  construed  {Pole 
agt.  Leashj  and  Leash  agt.  FoU^  9  Jur.  N  5.,  829 ;  and  8 
L.  T.  (N.  8.),  646,  H.  L.) 

IV.  When  one  of  two  innocent  persons  must  suffer  a  loss 
by  the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  bear  it  {Lickbarrow  agt.  Masony  2 
n^m.  70 ;  VaUet  agt.  French,  6  Wend.,  616,  620 ;  Hoot 
agt  French,  13  Wend.,  672 ;  Sandford  agt.  Handy,  23  Wend., 
S68 ;  Ash  agt.  Putnam,  1  Hill,  302,  307  ;  Banks  agt.  Davis, 
2  HiU,  461,  466  ;  North  River  Bank  agt.  Aymer,  3  Hill, 
262;  Exchange  Bank  agt.  Monteith,  17  Barb.,  171,  177; 
Smith  agt.  Empire  Ins.  Co.,  25  Barb.,  497,  602  ;  Dunning 
dt  Smith  agt.  Roberts,  36  Barb.,  463,  467;  jKau^b  agt 
Deshler,  3  Keyes,  672 ;  Spraights  agt  Hawlcy,  39  JT.  TI, 
441 ;  TTiZcoa;  agt.  IZom^A,  9  G.  S.  <&  M.,  476 ;  JVicoK  agt 
-4n2.  7«fi.  Co.  3  Woodb.  &  M.,  629,  633). 

y.  Under  the  rule  established  by  these  cases,  the  defendant 
is  clearly  liable  to  the  plaintiffs  for  the  goods  sold  on  bis 
credit,  unless  his  agent's  statement  to  them,  that  Whallon 
bad  become  interested  in  the  business  as  the  defendant's 
partner,  exonerated  the  defendant  from  such  liability. 

Why  should  the  statement  of  the  fact  have  that  efiect  T 

Whallon  was  confessedly  irresponsible,  and  no  credit  was 
given  to  him.     He  was,  in  truth,  a  mere  clerk  or  assistant 
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in  the  business— called  a  partner  by  the  agent;  the  better 
to  promote  the  interests  of  the  business  for  which  he  was  his 
partner's  general  agent  No  change  in  the  nature  or  objects 
of  the  business  was  effected  by  the  connection  of  WhaUon's 
name  with  it ;  and  none  was  made  in  the  mode  of  doing  it, 
except  in  charging,  marking  and  shipping  the  goods — all  of 
which  was  done  by  the  special  direction  of  the  agent  clothed 
with  power  to  carry  on  the  business  m  such  manner  and 
by  such  means  as  he  might  deem  most  likely  to  promote  its 
interests. 

Moreover,  notice  of  Whallon's  connection  with  the  business 
came  from  the  person  who  had  always  been  sole  agent  to 
manage  the  business— who  was  the  only  person  the  plaintifis 
saw  or  negotiated  with  about  it,  and  who,  at  the  same  time, 
stated  that  the  business  was  the  same — the  responsibility  the 
same — the  Moses  the  same,  and  his  agency  the  same  as  they 
ever  had  been.  If  one  statement  tended  to  exonerate,  why 
should  not  the  other  equally  tend  to  bind  his  father  f 

In  a  case  much  like  this,  the  supreme  court  of  Vermont 
held  the  defendant  liable  {Taggart  agt.  Phelps^  10  Verm^ 
318). 

And  the  lords  justices,  on  appeal  from  the  roaster  of  the 
roUs,  held  that  where  a  parinerehip  was  constituted  a  general 
agent,  the  subsequent  change  in  the  firm  by  the  death  of  one 
of  the  partners,  did  not  affect  the  agency,  the  duty  being  on 
the  house  {Pariente  agt.  Lubbockj  8  De  Oex.y  MacNaughUm 
dk  Oordon^  6,  12). 

VL  The  plaintiflb  had  a  right  to  rely  on  the  representa- 
tions of  the  son  in  the  absence  of  any  intelligence  from  the 
father ;  and  if  the  latter  i/itended  to  be  no  longer  responsible 
for  the  acts  and  statements  of  his  son  in  respect  to  that  bus- 
iness, it  was  his  duty  to  notify  the  plaintifis  of  such  intention, 
and  then  no  loss  would  have  been  suffered  {Story  on  Agencjfy 
^^  470,  471,  and  cases). 

VIL  Suppose,  the  son's  statements  were  wholly  untrue  and 
the  introduction  of  Whallon's  name  into  the  business,  and  the 
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direction  of  the  plaintifTs  to  charge  the  goods  to  Moses  & 
Whallon,  were  designed  by  the  son  to  procure  the  goods^  and 
at  the  same  time  exonerate  the  father  from  liability  to  pay 
for  them^  did  not  the  father's  previous  conduct,  in  appointing 
his  son  his  agent;  and  his  neglect  to  give  notice  of  a  revoca- 
tion^  enable  the  son  to  succeed  in  his  fraudulent  design^  and 
ought  not  the  father  to  suffer  for  it;  rather  than  the  plaintiffs^ 
under  the  rule  above  stated. 

If  the  agency  bad  actually  been  revoked;  or  the  business 
changed;  the  father  should  have  notified  the  plaintiffs  of  it;  if 
he  would  make  the  revocation  or  change  effectual  to  protect 
him  against  the  subsequent  dealings  of  the  son  with  those 
who  had  been  in  the  habit  of  supplying  the  son  with  goods 
on  the  father's  credit  {Story  on  Agency j  %  443 ;  2  KenVs 
Com.j  614;  and  cases). 

VUI.  The  fact  that  the  plaintiffs  changed  the  mode  of 
marking  and  charging  the  goods,  cannot  reasonably  be  con- 
sidered notice  to  the  plaintiffs  that  the  defendant's  connection 
with  the  business;  or  his  son's  agency  for  it;  had  ceased — 
especially  when  the  change  was  made  by  the  direction  of  the 
agent;  coupled  with  an  assurance  that  there  was  no  change 
in  the  business  or  the  ownership  of  it;  or  in  his  agency  to 
buy  goods  for  it  on  his  father's  credit — under  these  circum- 
stances; such  changes  would  not  be  evidence  of  a  change  of 
credit  even  {Storr  agt.  Scotty  6  Car.y  241 ;  Thompson  agt. 
Davenport,  9  B.  d^  C.y  86). 

IX.  If  the  defendant;  by  his  silence  as  to  the  continuance 
of  his  son's  agency  for  this  business;  has  enabled  the  latter  to 
induce  the  plaintiffs  to  sell  their  goods  to  irresponsible  per- 
sons; he  surely  ought  not  to  be  permitted  to  deny  such  rep- 
resentations to  the  plaintiff's  prejudice  {Broome^ s  Com.  LaWj 
63;  and  cases;  Bank  of  Auhum  agt.  Putnam^  3  KeyeSy 
343 ;  Craig  agt.  Ward,  3  KeyeSy  387). 

X.  The  declarations  of  Curtis  H,  MoseS;  as  general  agent 
for  this  business;  concerning  his  father's  continued  connection 
with  it  as  a  partner  of  WhalloU;  were  the  same  in  effect;  as 
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if  made  by  the  father  himself  {Barry  agt.  FayleSy  1  Pet.  S. 
C.J  311 ;  State  Bank  agt.  Wilson,  1  Dev.y  484 ;  Curtis  agt. 
Ingham^  2  Verin.y  287,  289;  Mott  agt.  Kip,  10  Johns., 
478  ;  Wheeler  agt.  Hambright,  9  jS'er^r.  c^  iJ.,  390,  396,  397  ; 
Burt  agt.  Palmery  3  J^^^^'y  ^^^7  Palethorp  agt.  wFumifA,  2 
JFq?.,  511,  note). 

And  such  declarations  being  part  of  the  res  gesta  are  not 
hearsay,  but  original  evidence,  from  which  a  jury  might  fairly 
be  asked  to  find  a  verdict  against  the  defendant  as  partner 
(1  Taylor  on  Evidencey  641,  §  639  ;  Doe  agt.  HaskinSy  2  Q. 
B.J  212 ;  Cook  agt.  N.  Y.  C.  B.R.  Co.y  3  KeyeSy  476). 

And  the  verdict  would  stand  although  Whallon  is  not  joined 
in  the  action,  he  being  a  resident  of  another  state  {Broum  agt. 
BirdsaVy  29  Barb.y  649). 

XI.  If  it  be  urged  that  the  plaintiff^s  knowledge  that 
Whallon  had  become  interested  in  the  business  as  partner, 
was  enough  to  put  them  on  inquiry  as  to  the  continuance  of 
the  agency,  it  is  answered  : 

1^^.  That  the  agency  being  once  established,  they  had  a 
right  to  presume  that  it  continued  until  notified  to  the  con- 
trary {Walrod  agt.  Bally  9  Barb.y  211  y  276;  Cooper  A 
Peabody  agt.  Dedricky  22  Barb.y  516). 

2d.  That  if  inquiry  was  necessary,  they  made  it  of  the 
only  person  with  whom  they  had  ever  had  any  communica- 
tion on  the  subject,  and  were  told  by  him  that  it  still  con- 
tinued {Williamson  SLgt.  Browny  15  N.  T.,  354,  362,  363; 
Presidenty  do.  of  Westjield  Bank  agt.  Corneny  4  Trans,  of 
Appls.y  442,  444). 

XTT.  The  questions  whether  the  agent  had  authority — and 
if  he  had,  whether  he  exceeded  his  authority,  and  whether 
the  defendant  was  Whallon's  partner  or  not,  were  questions 
for  a  jury  {Thurman  agt  Wcllsy  18  Barb.,  500  ;  Boradaile 
agt.  Leeky  9  Barb.y  611 ;  McMorris  agt.  Simpsony  21  Wend.y 
610). 

XnL  And  the  evidence  was  sufficient  to  sustain  a  verdict 
for  the  plaintiff;  and  the  judge  erred  in  holding,  as  matter  of 


NEW  YORK  PRACTICE  REPORTS.     809 

■  

Hoppock  agt  Moaet. 

luwy  that  it  was  not     The  judgment  ought  to  be  reversedi 
aud  a  Dew  trial  granted. 

Hervey  Sheldon,  /or  respondefU. 

This  action  was  brought  by  the  appellants  to  recover  the 
sum  of  $10,464  50^  for  goods,  alleged  to  have  been  sold  and 
delivered  to  the  defendant,  at  the  city  of  New  York,  in  Sep- 
tember, 1865.  The  complaint  counted  on  the  sale  and 
delivery  of  the  goods,  and  a  promise  thereon  to  pay  tLe 
price. 

The  defendant  answered  denying  the  complaint. 

The  action  was  tried  before  Justice  Gilbert  and  a  jurji 
in  October,  1869,  and  the  plaintiffs  were  nonsuited. 

On  the  trial  the  following  facts  appeared : 

The  firm  of  Hoppock,  Glenn  &  Co.  (the  plaintif&)  were 
merchants  doing  business  in  the  city  of  New  York. 

In  the  fall  of  1864,  Chester  Moses,  the  defendant,  was  car- 
rying on  business  at  Rochester,  Minnesota. 

Chester  Moses  resided  at  Marcellus,  Onondaga  county,  New 
York,  where  he  was  a  manufacturer  of  cloth. 

The  business  in  Minnesota  was  mainly  a  clothing  business, 
and  Curtis  H.  Moses,  the  son  of  the  defendant,  carried  it  on  as 
his  agent 

In  the  fall  of  1864,  Hoppock,  Glenn  &  Co.,  sold  one  bill 
df  goods  to  the  defendant  (the  son,  Curtis  H.,  acting  as  his 
agent  in  making  the  purchase),  and  they  were  charged  to  the 
defendant  and  paid  for  by  him. 

In  the  Spring  of  1866,  April,  Hoppock,  Glenn  ft  Co.  sold 
a  bill  of  goods  to  the  firm  of  Moses  &  Whallon.  The  goods 
were  charged  to  them  in  the  copartnership  name,  were 
shipped  to  them  in  that  name,  the  plaintiffs  demanded  pay- 
ment of  them.     They  were  paid  for  by  them. 

In  August  of  the  same  year,  the  plaintifis  sold  another  bill 
of  goods  to  the  same  firm  of  Moses  &  Whallon,  which  was 

« 
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charged  upon  their  books  and  directed  and  shipped  to  that 
firm  as  before. 

Both  these  bills  were  paid.  They  amounted,  one  bill  to 
$6^368  04,  the  amount  of  the  other  bill  is  not  stated^  the 
payments  were  made  partly  in  cash  and  partly  in  drafts, 
indorsed  (probably)  in  the  firm  name  of  Moses  &  Whallon, 
that  being  the  way  in  which  they  usually  carried  money. 

In  September  thereatter,  the  bills  in  controversy  were  sold 
and  charged^  directed  and  shipped  to  the  same  firm. 

There  is  no  proof  in  the  case  that  the  defendant  was  ac- 
tually a  member  of  the  firm  of  Moses  &  WhalloUy  ndr  is  there 
any  pretence  that  he  was  so  in  fact. 

The  salesman  of  the  plaintiffs'  firm,  Mr.  Comstock  (who  is 
one  of  the  firm),  states  that  when  he  sold  these  goods  he 
supposed  the  firm  of  Moses  &  Whallon  consisted  of  Chester 
Moses  (the  defendant)  and  Henry  P.  Whallon,  and  he  sold 
them  upon  the  responsibility  of  the  firm  and  of  both  parties 
to  it. 

He  further  states  that  Curtis  H.  Moses,  Who  made  the  pur- 
chase^  told  him  that  the  defendant  was  one  of  the  firm  of 
Moses  &  Whallon.  That  he  supposed  the  goods  were  sold 
to  them.  That  this  statement  was  made  to  him  at  the  time 
the  fii*st  bill  of  goods  was  sold  and  charged  to  Moses  & 
Whallon. 

These  declarations  are  not  proved  to  have  been  authorized 
by  the  defendant. 

It  further  appeared  that  neither  of  the  plaintifl>3  had  seen 
the  defendant,  or  knew  him  personally^  br  had  any  corres- 
pondence with  him,  or  any  communication  from  him  until 
after  the  goods  had  been  sold  and  the  firm  of  Moses  &  Whallon 
had  failed. 

Aflerthe  failure  of  the  firm,  and  in  January,  1866,  one  of 
the  plaintiffs  (Mr.  Glenn)  called  on  the  defendant  at  his 
residence  in  Marcellus,  and  he  states  on  his  direct  examina- 
tion  that  the  defendant  admitted  that  his  son  (Curtis  H.) 
^^  was  bis  agent  for  the  purpose  of  buying  goods  in  New 


NEW  YORK  PRACTICE  REPORTS.       211 


Hoppock  agt.  Mosei. 


_  # 

York."  That  he  went  there  to  see  him  about  this  bill  of 
goods,  and  it  was  there  on  that  occasion  that  he  admitted  this 
agency. 

On  his  cross-examination,  however,  he  admits  that  on 
going  there  and  presenting  the  bills  in  question,  the  defend- 
ant declined  to  pay  them,  saying  he  would  not  pay  the  bills 
of  Moseis  &  Whallon,  but  would  pay  anything  his  name  was 
to.  That  thereupon,  the  witness  threatened  him  with  the 
imprisonment  of  his  son  for  the  misrepresentations  he  had 
made,  and  that  he  would  follow  him.  ^'  The  old  gentleman 
took  it  very  moderately,'^  and  told  him  that  he  would  pay 
any  bills  that  were  sold  in  his  name  or  charged  to  him. 

After  that  there  was  another  interview  between  the  defend- 
ant  and  members  of  the  plaintiffsjt'  firm  at  their  counting 
house  in  New  York.  They  undertook  to  state  that  he  then 
admitted  that  his  son  was  his  agent  for  buying  goods  in  New 
York,  generally. 

On  cross-examination,  however,  he  admits  that  the  defend- 
ant did  deny  specifically  the  son's  agency  in  this  transac- 
tion. 

Mr.  Hoppock,  another  member  of  the  firm,  states  the  same 
conversation  which  was  held  by  him  with  the  defendant. 

He  stated  to  the  defendant  the  ground  on  which  they 
considered  him  liable  for  the  goods,  and  the  reply  of  the  de- 
fendant which  was,  that  Curtis  H.  had  been  his  agent,  but 
was  no  longer,  to  which  the  witness  responded,  that  former 
bills  had  been  charged  to  Chester  Moses  and  had  been  paid, 
and  they  "  had  never  known  any  change.'' 

On  his  cross-examination  he  admitted,  that  his  understand- 
ing of  the  conversation  was,  that  he  denied  positively  the 
agency  of  his  son  in  buying  this  bill. 

That  he  also  told  him,  that  he  had  been  his  agent,  but  that 
bis  agency  ceased  on  the  first  of  January,  1SG5. 

L  There  was  only  a  single  transaction  in  which  Curtis  H, 
Moses  bought  goods  of  the  plaintifls  as  the  defendant's  agent; 
that  purchase  was  in  the  fall  of  1864,  and  the  bill  was  paid 
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This  would  not  be  sufficient  authority  for  the  plaintifis  after- 
wards to  sell  other  bills  upon  the  defendant's  credit^  upon  the 
presumption  of  a  continued  agency. 

n.  But  if  a  single  transaction  would  be  sufficient  ground 
for  such  a  presumption,  it  would  be  answered  by  the  fact, 
that  the  assumed  agent  made  no  such  representation  at  the 
time  of  the  purchase  of  the  bill  in  suit,  nor  was  sLny  credit 
given  to  the  defendant  alone.  On  the  contrary,  the  goods  were 
purchased  on  the  credit  of  the  copartnership  firm  of  Moses 
&  Whallon,  and  after  several  bills  had  been  sold  to  and 
charged  and  shipped  to  that  firm,  and  paid  for  by  them, 
and  several  months  after  any  transactions  between  the  plain- 
tifis  and  the  defendant. 

III.  The  credit  was  given  in  this  case,  not  upon  the  rep- 
resentation that  the  purchaser,  (Curtis  H.  Moses)  was  the 
agent  of  the  defendant,  but  upon  the  false  representation  that 
tlie  defendant  was  a  member  of  the  firm  of  Moses  &  Whallon. 
This  was  the  ground  taken  by  the  plaintifis  in  demanding 
payment  of  the  defendant.  This  excludes  the  idea  that  the 
plaintifis  sold  to  and  can  recover  of  the  defendant  on  the 
ground  that  they  had  no  notice  of  the  termination  of  his 
agency. 

IV.  Notice  of  the  fact,  that  an  individual  has  formed  a  co- 
partnership, or  that  additional  members  have  been  admitted 
into  a  firm,  is  sufficient  to  determine  the  authority  of  an 
agent ;  and  to  enable  him  to  act  after  such  notice  there  must 
be  a  renewed  authorization  {Callanan  dt  Ingham  agt  Van 
Vleclc  and  others^  36  Barb.j  324;  Kirby  agt.  Hewett,  26 
Barb.^  604). 

y.  Three  facts  should  be  observed. 

1st  That  the  agency  proved  by  the  confession  of  the  d^ 
fendant,  was  an  individual  agency,  existing  prior  to  the  credit 
given  to  Moses  &  Whallon,  and  terminating  on  or  about  Jan- 
uary 1st,  1865. 

2d.  That  there  is  no  proof  whatever  that  the  defendant 
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was  one  of  the  partners  in  the  firm  of  Moses  &  Whallon^  ex- 
cept the  false  statement  of  Curtis  H.  Moses,  and 

3d.  That  the  sale  was  made  and  the  credit  given  to  the 
firm  of  Moses  &  Whallon. 

There  is  no  principle  upon  which  it  can  be  claimed,  that 
the  statement  of  Curtis  H.  Moses,  that  the  defendant  was  the 
Moses  of  Moses  &  Whallon,  was  or  is  any  proof  of  the  exist- 
ence of  such  fact 

An  mdividual  agency  to  buy  or  sell  goods,  does  not  author- 
ize the  agent  to  make  his  principal  a  partner,  or  admit  him 
to  be  such.  He  must  be  produced  as  a  witness,  his  declara- 
tions are  inadmissible  (3  PhilUp*s  Evidence^  Declarations  of 
Agent,  381;  7  Wend.,  281). 

The  fact  of  partnership  must  be  established  by  legitimate 
proof,  and  this  followed  up  by  showing  the  authority  of  C.  H. 
Moses  to  buy  for  that  firm  ;  neither  is  proved. 

The  fact  that  the  credit  w*as  give  n  to  the  firm  of  Moses  & 
Whallon,  proves  notice  to  plaintiff*  that  C.  H.  Moses  was  not 
acting  as  the  individual  agent  of  the  defendant,  and  no  other 
agency  is  proved  or  intimated  {Part  1,  Cow.  dt  HUVs,  Notes, 
408). 

VI.  The  principle,  that  "  where  one  of  two  innocent  per- 
sons must  suffer  for  the  action  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it,''  haa 
no  application  whatever  to  the  facts  presented  in  this  case. 
This  principle  has  been  applied  to  the  case  where  a  partner 
gives  the  note  of  the  firm  for  his  private  benefit,  which  comes 
into  the  hands  of  a  bona  fide  holder  before  due  {North  River 
Bank  agt.  Aymar,  3  Hill,  262). 

Also  to  the  sale  and  delivery  of  goods  under  false  rep- 
resentations, and  which  come  into  the  possession  of  a  lona 
fide  purchaser  {Ash  agt.  Rutman,  1  Hill,  802). 

But  no  ca«e  has  made  this  principle  applicable  to  the  acts 
of  an  agent — when  such  act  is  manifestly  outside  of  the 
agency  proved. 

Curtis  H.  Moses  was  the   individual  agent   of  Chester 
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MoseS;  prior  to  January  1,  1SG5,  in  reference  to  a  clothing 
^tore^  &c.y  in  Rochester,  Minn,  That  store  und  that  agency 
closed  and  ended  then. 

It  would  be  absurd  to  hold  that  the  acts  and  statements 
of  this  agent,  occurring  long  after  the  termination  of  his 
agency,  when  he  was  openly  acting  for  the  firm  of  Moses  & 
Whallon,  could  legally  bind  Chester  Moses. 

The  judgment  of  the  supreme  court,  affirming  the  judg- 
ment at  circuit,  should  be  affirmed  by  this  court. 

Chuech,  Ch.  J. — The  difficulty  with  the  plaintifl^'s  case 
is,  that  there  was  no  evidence  that  the  defendant's  testator 
was  a  member  of  the  firm  of  Moses  &  Whallon^  to  whom 
they  sold  the  goods  in  question. 

Curtis  Moses  had  previously  carried  on  business  as  the 
agent  of  the  defendant's  testator,  and  had,  as  such  agent, 
purchased  goods  of  the  plain tifis,  and  if  these  purchases  had 
been  made  in  the  same  way  and  in  the  name  and  upon  the 
credit  oi  Chester  Moses,  without  notice  that  the  agency  had 
ceased,  the  latter  would  have  been  bound ;  but  an  agency  to 
transact  business  for  an  individual  is  terminated  by  the  forma* 
tion  of  a  copartnership  {Callanan  agt.  Van  Vlecky  36  Barb.y 
324 ;  Kirby  agt.  Hewitt,  26  Barh,,  607  ;  Palmer  agt  StavenSy 
I  Denio,  471).  The  only  agency  in  this  case  was  an  in- 
dividual agency  by  Chester  Moses  to  Curtis  Moses,  to  pur- 
chase goods  and  carry  on  business  in  his  individual  name. 
These  goods  were  purchased  in  the  name  of  Moses  &  Whallon, 
and  the  plaintifls  were,  therefore,  bound  to  take  notice  of 
the  termination  of  the  agency  of  Curtis  Moses,  and  that  a 
new  authorization  was  necessary  to  enable  him  to  purchase 
property  on  the  credit  of  the  firm.  Tiie  plaintiffs  cLiim,  that 
the  defendant's  testator  was  a  member  of  the  firm  ot  Moses  & 
Whallon,  but  the  only  evidence  of  this  was  that  Curtis  Moses 
said  so. 

He  had  no  more  authority  by  acts,  or  declarations  in  behalf 
of  Moses  &  Whallon,  to  bind  Chester  Moses,  by  virtue  of  his 
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former  agency,  thaa  he  had  to  take  iii  a  partner  without 
the  consent  of  Chester  Moses.  He  had  no  authority  from  the 
latter  to  purchase  goods  in  the  name  of  the  firm,  and  his 
doing  so,  was  an  assumption  of  authority  of  which  the  plain- 
tiflb  had  legal  notice  by  the  manner  of  doing  the  business. 

The  declarations  of  one  member  of  a  firm^  are  not  evidence 
to  prove  a  partnership  against  another  member,  nor  can  the 
declarations  of  an  individual  agent  of  one  member  be  used 
for  that  purpose  against  either.  I  have  carefully  examined 
the  authorities  cited  by  the  counsel  for  the  appellants,  and 
all  of  them  are  clearly  distinguished  from  this,  and  none  of 
them  would  justify  a  recovery  in  this  case. 

The  judgment  must  be  affirmed;  with  costs. 
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SUPERIOR  COURT.  * 
WnxiAH  C.  Egebton  agt.  The  Fulton  National  Bank. 

A  hmmk  it  not  aathoriMcl  to  pay  a  nUt  of  itt  depositor,  made  payable  at  the  bank,- 
and  ebarge  him  witb  the  amoant  thereof  where  the  depoaltor,  before  the  naturit/ 
.   of  the  note,  has  noised  ths  ha»k  »o(  to  pay  it. 
Hm  lebiiion  of  a  bank  with  its  depoaiiora  considered. 

Special  term. 

Action  tried  at  the  trial  term  without  a  jniy,  January, 
1872. 

George  W.  Van  Sltck,  far  plaintiff. 
Geobqe  W.  Wright,  f(yr  defendant. 

This  is  an  actioD  to  recover  the  sum  of  two  hundred  and 
forty-four  dollars  and  ninety  cents,  claimed  to  be  due  and 
owing  by  the  defendants  to  the  plaintiff*. 

For  several  years  prior  to  September,  1871,  the  plaintiiT 
had  been  a  depositor  in  the  defendant's  bank.  In  June, 
1669,  the  plaintiff  made  and  delivered  his  promissory  note 
for  the  above  mentioned  sum,  payable  in  sixty  days  to  the 
order  of  T.  McManus,  at  the  defendant's  bank.  Before  the 
maturity  of  the  note>  the  plaintiff  notified  the  bank  not  to  pay 
or  accept  it.  Notwithstanding  such  notice,  the  bank  did 
pay  the  amount  of  the  note  to  the  holder,  and  charged  the 
plaintiff  witb  the  amount,  and  subsequently  delivered  the 
note  to  the  plaintiff  as  a  voucher  for  such  payment. 

The  plaintiff  denied  the  right  of  the  bank  to  pay  after  the 
notice,  and  demanded  the  amount  of  the  bank. 

The  note  was  not  returned  nor  offered  to  be  returned  to 
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tlie  bank  ;  but  was  merely  produced  by  the  plaintiff  on  the 
trial^  ready  to  be  delivered  to  the  defendant. 

MoKELL,  J. — The  plaintiff  having  made  his  promissory 
note  payable  at  the  defendant's  bank,  it  may  be  treated  as  an 
inland  bill  of  exchange  drawn  against  a  general  fund.  It  did 
toot,  however,  appropriate  the  fund,  or  confer  any  right  to  it, 
on  the  holder  of  the  note ;  and  the  bank  could  refuse  to 
pay,  without  incurring  any  liability  to  the  holder. 

The  relation  between  a  bank  and  its  depositor  is  that  of 
debtor  and  creditor,  and  not  of  bailee  and  bailor.  The  bank 
has  the  absolute  and  legal  title,  and  is  liable  only  in  the 
character  of  an  ordinary  debtor  {Com,  lik,  of  Albany  agt. 
HugheSy  17  Wend.j  94 ;  Matter  of  Franklin  Bhj  1  Paige^ 
249;  Chapman  agt.  Whitey'^  N.  T.,  412;  Graves  agt. 
Dudley y  20  K  T.,  80 ;  Dy leers  agt.  Leather  Manf.  Bhy  11 
Faigey  612  ;  Lent  agt.  Bh  of  N.  A.y  49  Barh.y  221). 

The  drawer  of  a  bill  has  a  right  to  stop  its  payment ;  and 
after  notice  to  the  drawee  not  to  pay,  the  latter  will  pay  at 
his  peril ;  and  it  cannot,  I  think,  be  claimed,  that  the  effect 
of  the  notice  is  merely  to  make  the  payment  subject  to 
any  defenses  of  the  drawer  in  the  hands  of  the  holder ;  or  a 
biU  so  paid  a  valid  security  in  the  hands  of  the  drawee. 

In  this  case,  the  bank  is  to  be  regarded  as  the  drawee  of 
a  bill,  having  funds  of  the  drawer,  against  which  it  is  drawn, 
and  in  that  sense,  the  agent  of  the  drawer.  The  revocation 
of  the  direction  to  pay,  was  therefore,  for  the  protection  of 
tlie  fund,  against  its  appropriation  to  a  supposed  improper 
purpose,  and  to  prevent  such  appropriation,  to  the  injury  of 
the  drawer,  as  if  the  note  had  been  stolen  or  obtained  through 
fraud. 

In  one  aspect,  however,  it  may  be  claimed  thiit,  notwith- 
standing the  notice  not  to  pay,  the  bank  by  paying  to  the 
holder  the  face  of  the  note  became  a  purchaser  for  a  suffi- 
cient consideration,  and  therefore,  as  holder  took  the  note 
subject  only  to  any  defenses  of  the  maker  against  any  of 
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the  parties  to  it.  la  that  view,  if  the  note  was  valid  in  the 
hands  of  the  party  to  whom  it  was  paid  by  the  bank^  it  would 
be  equally  valid  in  the  hands  of  the  latter 

But  the  transaction  was  not  a  purchase. 

On  presentation  the  note  was  paid  and  Ihe  amount 
charged  to  the  plaintiff.  It  was  then  returned  to  him  as  a 
voucher  of  the  payment. 

No  claim  was  made  that  it  was,  in  fact  or  in  effect,  a  pur- 
chase. It  was  paid  by  mistake,  and  in  forgetfulness  of  the 
direction  not  to  pay,  and  no  demand  was  made  by  the  bank 
for  its  return.  It  is  not  set  up  in  the  answer,  either  as  a 
set-offor  counterclaim;  but  the  whole  defense  rests  upon  an 
allegation  of  a  payment,  upon  the  order  of  the  plaintiff  of 
his  entire  deposit ;  and  the  note  is  averred  to  be  a  portion  of 
such  payment.    . 

In  dealings  between  a  depositor  and  a  bank,  whatever  may 
be  their  legal  relation,  they  act  substantially  upon  the  prin- 
cipal of  agency.  Having  received  the  funds  of  the  depositor, 
they  pay  his  drafts,  and  they  are  bound,  as  I  think,  to  obey 
all  his  directions  for  the  disposal  of  his  funds.  They  cannot, 
it  seems  to  me,  disobey  his  orders,  either  wilfully  or  in- 
nocently, and  then  claim  a  new  and  different  relation,  with 
rights  inconsistent  with  such  as  before  existed. 

In  paying  a  drafl  after  payment  has  been  stopped,  a  bank 
cannot  be  protected,  without  an  essential  change  in  the  ac- 
customed and  commoqly  understood  duty  which  it  owes  to 
its  depositor,  or  a  total  disregard  of  its  obligations  to  him. 

These  views  are  in  accordance  with  the  C/Oses  of  Schneider 
agt  Irving  Bank  (1  Daly,  500) ;  and  Lent  agt.  Bk.  o/N.  -4., 
(49  Barb.j  22 1). 

I  am,  therefore,  of  the  opinion  that  under  the  circum- 
stances, the  defendant  was  not  authorized  to  charge  the 
plaintiff  with  the  amount  of  the  note  in  question,  and  that 
the  payment  of  it  by  the  bank  is  not  available  as  a  defense 
to  this  action. 

The  plaintiff  must  have  judgment 
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SUPREME  COURT. 
Btson  Mudge  agt  Wnxiam  Gilbebt. 

On  an  examiDation  of  a  party  as  a  witnem  vnder  sections  390  and  391  of  the  Code, 
before  a  ooanty  judge,  tlie  Judge  has  the  power  to  compel  the  party  to  answer  any 
and  all  questioas  which  the  judge  shall  determiue  relate  to  the  issues  raised  bj 
the  pleadings  in  the  action. 

Where  the  defendant  is  examined  he  may  be  compelled  to  answer  qnestions  relating 
to  the  defense  interposed  by  him.  and  not  peninent  to  the  affirmarive  claim  made 
in  the  plaintiff's  complaint,  as  well  as  to  such  facts  as  are  essential  to  enable  the 
plaintiff  to  make  out  his  case  as  alleged  in  the  complaint. 

Onondaga  Special  Temij  Syracuse^  May^  1872. 

The  plaititifif  obtained  a  summons  for  the  examination  of 
the  defendant  before  the  county  judge  of  Onondaga  county, 
pursuant  to  sections  390  and  391  of  the  Code,  and  while 
pursuing  such  examination,  certain  questions  were  asked  on 
behalf  of  the  plaintiff  relating  to  the  defense  interposed  by  the 
defendant,  and  not  pertinent  to  the  affirmative  claim  made  in 
the  plaintiflT's  complaint  against  the  defendant. 

The  defendant  objected,  claiming  that  the  plaintiff  could 
only  ask  for  such  facts  as  were  essential  to  enable  him  to 
make  out  his  case  as  charged  in  the  complaint,  and  that  he 
had  no  right  to  ask  any  question  which  related  solely  to  the 
defense  of  the  defendant. 

By  consent  of  counsel  the  question  was  submitted  to  the 
court  for  decision. 

AsTHUB  Holmes,  for  plaintiff. 
iBViNa  G.  Vann,  for  defendant. 

Hardin,  J. — Prior  to  the  adoption  of  the  Code  in  1 848, 
bills  of  discovery  were  allowed  to  obtain  evidence  in  aid  of 
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actions  at  law  (Lansing  agt.  Starry  2  Johns.  Ch,y  150 ;  JDecLS 
agt.  Harvey y  2  Barb.  Ch.y  448 ;  Lane  agt.  StebbinSy  9  PaigCy 
022). 

This  practice  was  abolished  and  prohibited  by  section 
389  of  the  Code ;  *and  by  section  388  the  method  provided 
for  searching  documentary  evidence  was  provided. 

Section  390  provides  that,  "  a  party  to  an  action  may  be 
examined  as  a  witness  •  •  •  and  subject  to  the  same 
rules  of  examination  as  any  other  witness  to  testify  either  at 
the  trial,  or  conditionally,  or  upon  commission;"  and  by 
section  392,  it  is  provided  that  the  examination  ^^may  be  read 
by  either  party  on  the  trial.'' 

.  I  think  the  important  question  before  the  court,  if  the 
party  is  examined  in  court,  or  before  the  judge,  if  examined 
out  of  court,  is  as  to  the  materiality  of  the  proposed  evidence. 
If  the  proposed  evidence  relates  to  any  of  the  issues  raised 
by  the  pleadings,  then,  I  am  of  the  opinion,  that  it  is  the 
duty  of  the  court  to  receive  the  evidence,  (subject  to  its 
discretion-  as  to  the  order),  and  if  the  examination  is  before  a 
judge,  then  it  is  his  duty  only  to  determine  whether  the 
proposed  evidence  relates  to  any  of  the'  material  issues  in- 
volved in  the  action. 

By  reference  to  Bell  agt.  Bichmondy  (50  Barb.y  571),  it 
will  be  observed  that  it  has  been  held  by  the  general  term 
in  the  third  district,  that  a  party  cannot  be  examined  under 
these  sections,  before  issue  is  joined;  and  in  the  opinion 
given  in  that  case,  it  was  remarked  ''that  witnesses  are 
always  to  be  examined  on  matters  pertinent  to  the  issue.'' 

This  last  case  is  in  accordance  with  Cook  agt.  Bidtcelly  (29 
How.y  483),  in  which  the  court  say  that,  "  the  examination 
cannot  be  had  except  in  an  action  after  issue,  and  as  to 
matters  pertinent  to  the  issue"  {Same  Casey  17  Abb.y  300). 

That  the  party  is  to  appear  and  testify,  and  be  subjected 
to  the  same  rules  of  examination  as  any  other  witness  has 
been  adjudged  so  often,. that  it  is  not  now  an  open  question. 
As  early  as  Bonesteel  agt.  Lyndcy  (8  How.y  226,  233),  Judge 
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WellS;  said  of  section  390^  that  it;  '^  in  termS;  declares  that 
he  may  be  compelled  to  testily  liie  same  as  any^  other 
witness/' 

^^  To  testify  is  to  give  evidence;  and  the  reasonable  and 
just  interpretation  of  the  VK^ord  requires  that  he  give  evidence 
in  the  same  manner  as  other  witnesses  are  bound  to  do." 
This  opinion  was  affirmed  at  general  term  in  8  Hoto.y  352. 
And  in  giving  effect  to  a  party's  testimony,  the  same  rules 
apply  as  to  any  other  witness  (See  opinion  of  Barculo,  J.^  in 
Boberts  agt.  Gee^  J  5  Barb.y  450). 

The  question  presented  relates  to  the  power  of  the  county 
judge  to  compel  the  defendant  to  answer  questions  which 
relate  confessedly  to  the  issues  involved;  and  I  have  no  doubt 
but  the  power  is  vested;  and  that  it  will  be  properly  exercised 
in  this  case;  and  that  it  is  the  duty  of  the  defendant  to  answer 
any  and  all  questions  which  the  county  judge  shall  determine 
relate  to  the  issues  raised  by  the  pleadings  in  this  action  (16 
A}>b.j  188  ;  32  K   F.;  127). 

I  see  no  errors  in  the  rulings  of  the  county  judge;  and  the 
witness  will;  therefore^  be  recalled;  and  the  examination  may 
continue. 
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SUPREME  COURT. 

PoiLiP  HackforD;  administrator;  &c,y  agt.  The  New  York 
Central  and  Hudson  River  Railroad  Company. 


Ip  an  action  against  a  railroad  companj  for  eauting  death  from  neffUgence;  it  ap- 
peared from  the  piaintiff'i  testimouj',  that  the  day  was  very  stormy — wind  high, 
blowing  hard  and  snow  falling  very  fast,  which  made  it  diffiealt  to  see  a  train  of 
cars  at  the  place  where  the  highway  crossed  the  railroad,  more  timn  six  or  eight 
rods  distant ;  that  jnst  before  the  deceased  attempted  to  cross  the  track  with  his 
horses  and  wagon,  a  carman  with  a  load  crossed  the  truck,  and  there  were  other 
terms  approachiug  the  track  behind  that  of  the  deceased. 

The  drivers  of  other  teams  stopped,  seeing  the  approaching  engine,  and  cried  '*  whoa** 
to  the  deceased  just  before  he  got  on  the  track ;  tlie  deceased  did  not  regard  it  bal 
drove  on  and  was  instantly  struck  and  killed. 

The  witnesses  testified  that  as  ihe  eugine  was  approaching  the  track  the  bell  was  not 
rong  nor  was  the  whistle  blown ;  the  train  was  ranning  at  the  speed  of  about  20 
miles  an  hour,  and  there  was  no  sign  indicating  the  crossing.  The  railroad  track 
was  higher  thuu  the  laud  on  either  side,  and  higher  than  the  highway.  Near  the 
crossing  (in  fair  weather)  a  train  could  be  seen  for  a  distance  of  1400  feet,  io  one 
direction,  and  an  eighth  of  a  mile  in  the  other. 

The  plaintiff  was  nanmited  at  the  circuit,  on  the  groand  that  the  deceased  was 
himself  guilty  of  negligence : 

MUdf  by  the  general  term,  on  appeal^  that  the  court  committed  an  error  in  refusing 
to  submit  the  question  of  concurring  negligence  of  the  deceased  to  the  jury.  Uud 
the  day  been  a  fair  one  so  that  there  was  nothing  to  prevent  a  person  from  seeing 
and  hearing  an  approachiug  train,  the  deceased  would  have  been  chargeable  with 
the  grossest  negligence. 

On  a  trial  of  this  kind,  the  plaintiff  is  not  bound  to  disprove  affirmatively  his  own 
negligence.  But  where  on  the  trial  there  is  evidence  of  negligence  on  the  part 
of  the  plaintiff,  whether  it  comes  from  plaintiff's  or  defendants'  witnesses,  the 
plaintiff  must  overcome  it,  in  order  to  emiile  himself  to  recover.  In  this  way^ 
and  in  this  way  only  is  the  plaintiff  bound  to  disprove  his  own  negligent 
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Appeal  from  a  judgment  of  nonsuit  at  the  circuit. 
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Lyman  &  James,  for  plaintiff. 

This  action  was  commenced  in  1870,  under  the  sTtatute 
to  recover  damages  for  the  injury  caused  the  decedent  by  the 
defendant,  December  18th,  1869,  at  the  Genessee  street 
crossing  in  the  village  of  Geddes,  Onondaga  county,  from 
which  he  died  December  19th,  1869, 

The  cause  came  on  to  be  tried  at  a  circuit  held  at  Syracuse, 
February  27,  1871,  before  Hon.  Heney  A.  Fostee,  Justice, 
and  a  jury. 

At  the  close  of  the  plaintiff's  testimony  and  on  motion 
of  counsel  lor  the  defendant  the  court  nonsuited  the  plain- 
tiff; to  which  ruling  plaintiff's  counsel  duly  excepted,  there- 
upon the  court  directed  an  order  to  be  entered  herein  that  • ' 
plaintiff  have  sixty  days  to  make  and  serve  case  and  excep- 
tions, and  that  defendant  have  the  same  time  to  prepare  and 
serve  amendments  thereto,  and  in  the  mean  time  all  proceed-, 
ings  to  be  stayed  and  the  case  heard  in  the  first  instance  at 
general  term. 

Decedent  lived  about  fifteen  miles  from  Syracuse,  was  forty- 
four  years  old,  a  native  of  England,  and  had  been  in  this 
country  about  three  years,  and  was  a  farmer ;  had  a  wife, 
two  brothers,  no  children,  was  in  good  health,  a  sober  man, 
and  the  injury  occurred  to  decedent  December  18,  1869,  at 
Genesee  street  crossing,  about  one  mile  and  a  half  west  of 
Syracuse;  decedent  resided  south  of  the  railroad,  and  in  going 
to  Syracuse  would  pass  south  of  the  railroad  until  he 
reached  Geddes ;  he  left  Syracuse  for  home  on  the  afternoon 
of  December  18,  1869,  and  had  a  team  and  wagon,  he  ap- 
proached the  crossing  on  a  walk  ;  there  were  three  teams  at 
the  crossing  at  the  time,  one  was  stopped  and  the  other 
passed  by  Hackfork  on  to  the  railroad  ahead  of  him,  the  man 
who  passed  him  at  the  railroad  says  he  did  so  on  a  walk  ; 
was  about  ten  feet  ahead  of  decedent  when  he  went  on  to 
,  the  track,  and  passed  him  on  the  right,  and  was  four  or  five 
feet  from  the  east  track  on  which  the  train  was  running 
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whea  decedent  was  struck;  no  bell  was  rung  on  the  locomo* 
tive  or  whistle  blown ;  the  sign  board  which  had  been  erected 
and  kept  up  there  for  a  great  many  years,  was  down,  and 
was  replaced  immediately  after  the  accident;  no  flagman 
there,  it  had  been  snowing  some  all  day ;  at  the  time  of  the 
accident  a  terrible  snow  storm  prevailed,  and  it  was  im- 
possible to  see  but  a  short  distance ;  the  railroad  crossing 
was  covered  with  three  or  four  inches  of  fresh  snow,  and  the 
snow  on  the  track  caused  the  train  to  run  quite  still. 

There  is  no  evidence  to  show  that  decedent  ever  crossed 
the  railroad  at  this  point  before,  and  the  most  usual  and  direct 
route  from  his  place  of  residence  to  the  city  of  Syracuse  was, 
by  way  of  Onondaga  Hill,  and  his  neighbor,  Mr.  Woodford, 
who  was  in  the  city  on  the  day  of  the  accident,  came  and  re- 
turned by  the  latter  route ;  the  train  was  going  west,  leaving 
the  city  ;  was  running  at  the  rate  uf  twenty  miles  an  hour ; 
Genesee  street  is  a  main  road  leading  to  the  city,  and  upon 
which  there  is  a  very  large  amount  of  travel;  three  railroad 
tracks  cross  the  street  at  this  point,  the  direct  road  to 
Rochester  and  the  Syracuse  and  Oswego  road ;  the  railroad 
approaches  the  street  at  this  point  at  an  acute  angle  of  about 
three  degrees ;  trains  are  passing  this  point  very  often  ;  the 
train  struck  decedent's  horses ;  threw  him  out  of  his  wagon 
through  the  fence,  his  head  striking  a  board  close  to  a  post 
breaking  it  off,  causing  injuries  from  which  he  died  December 
19, 1869. 

The  exceptions  are : 

]  st  The  offer  by  the  plaintiff  to  show  by  the  witness  Allen, 
the  number  of  accidents  he  had  known  at  that  crossing  since 
he  had  lived  in  Geddes. 

2d.  The  offer  on  the  part  of  plaintiff^s  counsel  to  show 
by  Mr.  Smith,  the  village  clerk  of  Geddes.  that  there  was  a 
by-law  of  that  village  passed  by  the  board  of  trustees,  pro- 
hibiting trains  running  through  that  village  faster  than  ten 
miles  an  hour,  and  that  notice  thereof  had  beeen  served  on 
the  defendant. 
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3rf.  Plaintiff's  counsel  excepts  to  the  decision  of  the  court 
nonsuiting  ttie  plaintiff. 

4th,  Plaintiff  V  counsel  excepts  to  the  refusal  of  the  court 
to  allow  the  case  to  go  to  the  jury. 

I.  The  evidence  offered  as  to  the  number  of  accidents  at 
this  crossing  was  competent  and  should  haye  been  admitted. 

First  It  was  admissible  .as  tending  to  show  that  p)ace  to 
be  a  dangerous  crossing,  and  the  necessity  of  grep-t  precautions 
being  tuken  by  the  defendant. 

Secotid,  It  was  competent  evidence  bearing  on  the  ques- 
tion o(  negligence  as  involved  in  this  case.  Suppose  that 
the  plaintiff  had  been  able  to  show  that  one  person  on  an 
average  was  killed  there  by  the  defendant  daily,  or  that  one 
hundred  accidents  involving  the  destruction  of  life  and  prop- 
erty, had  happened  at  that  point  within  one  week,  would  not 
such  proof  have  been  competent  a^  tending  to  show  these  two 
propositions : 

1st  That  this  accident  was  caused  by  defendant's  neg- 
ligence. 

2d.  That  it  was  not  caused  by  the  negligence  of  deceased. 
Of  course,  the  evidence  would  not  be  conclusive  on  either 
point,  but  we  submit  it  had  a  bearing  upon  both,  and  the 
plaintiff  should  have  been  allowed  to  show  all  he  could  on 
this  point  to  go  in  with  the  other  facts  of  the  case,  and  to 
be  considered  with  them. 

II.  The  evidence  offered  to  show  that  there  was  a  by-law 
of  the  village  of  Greddes  prohibiting  trains  running  through 
that  place  faster  than  ten  miles  an  hour,  and  that  notice 
thereof  had  been*  served  on  the  defendant,  was  competent 
and  should  have  been  allowed.  The  court  excluded  the 
evidence  on  the  ground  that  it  was  immaterial. 

First  Here  is  a  distinct  offer  to  show  that  the  defendai^t 
deliberdtely  violated  a  village  ordinance  duly  passed  by  a 
body  having  authority.  The  court  decided  it  on  the  ground 
that  it  was  immaterial,  and  not  on  the  ground  that  it  was 
passed  without  authority.  It  is  material.  We  are  aware 
Voi^  XLIIL  15 
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that  tlie  contrary  doctrine  was  held  in  the  case  of  Brown  agt. 
State  Line  ER.  Co.  (22  N.  Y.,  191),  but  by  u  divided  court, 
Denio,  Seldon  and  Clerke,  JJ.j  dissenting.  The  doctrine 
of  that  case  has  been  severely  criticised  in  this  state  {Jetter 
agt.  N.  Y.  <&  U.  RE.  Co.,  2  KeyeSy  154,  162;  Williams 
agt  OKeefe,  9  Bosw.,  636 ;  Schu.  <&  Eed.  on  Neg.,  ^  4S4, 
10  Cush.  562 ;  2  Cu9h.y  539),  and  is  not  followed  in  any 
other  state. 

Second.  Why  was  it  material  f 

1st.  Because  negligence  and  what  constitutes  negligence  is 
to  be  judged  from,  and  viewed  in  the  light  of,  all  the  sur- 
rounding circumst:&nces  of  each  particular  case. 

2d.  The  act  of  the  defendant  in  deliberately  violating  a 
village  ordinance,  passed  for  the  protection  of  the  traveler,  of 
which  it  had  due  notice,  entered  into  and  constituted  a  part 
of  the  negligence  of  the  defendant. 

3d.  The  plaintifi  must  show  wherein  and  in  what  that 
negligence  consisted. 

Third.  The  defendant  is  bound  in  law  to  observe  the  l^iws 
and  regulations  passed  by  the  proper  authorities  for  the  pro- 
tection of  the  traveler,  regulating  the  manner  and  speed  of 
running  his  trains. 

1st.  Defendant's  disregarding  the  village  ordinance  passed  to 
regulate  the  speed  of  trains  and  for  the  safety  of  the  passen- 
ger, was  one  of  the  elements  constituting  defendant's  neg- 
ligence, and  was  a  part  of  the  evidence  by  which  plaintifi* 
attempted  to  show  the  degree  of  negligence  and  in  what  it 
consisted ;  and  that  the  railroad  company  wilfully  and  neg- 
ligently disregarded  a  duty  it  was  bound  to  perform.  But 
says  the  court,  "  I  do  not  think  a  by-law  of  a  village  could 
make  it  negligence  per  se  against  the  railroad  company, 
esp>3cially  in  favor  of  a  person  who  was  not  a  resident  of  the 
village,  but  only  a  traveler  through  there."  Granted.  But 
if  it  did  not  make  it  negligence  ^^  per  sc,^  was  it  not  one  of 
the  facts  of  the  case  bearing  upon  the  questioii  of  negligence! 

It  is  not  necessary,  to  the  admission  of  evidence,  that  each 
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distinct  fact  ofiered  to  be  shown  should  show   negligence 

It  is  not  in  truth  necessary^  that  all  the  facts  put  together 
should  show  presumptive  negligence ;  all  the  plaintiff  is  re- 
quired to  show  is  a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant,  and  an  omission  to  perform  a  duty  im- 
posed by  statute  is  prima  facie  negligence  {SL  Louisj  J.  & 
a  RR.  Co.  agt  Terhuncy  50  /«.,  161). 

2d.  Nor  is  a  by-law  passed  by  the  village  authorities  for 
the  protection  of  persons  alone  Residing  within  its  boundaries, 
but  it  is  for  the  protection  of  the  public  at  large,  and  applies 
to  all  alike.  Suppose  a  person  should  come  into  the  state 
from  Pennsylvania,  and  should  receive  an  injury  at  a  railroad 
crossing  under  like  circumstance  attending  uiat  of  Hackford, 
and  bringing  an  action  against  the  company  for  the  injuries 
received,  his  counsel  should  attempt  to  show  failure  on  the 
part  of  the  defendant  to  comply  with  the  statutory  regula- 
tions as  to  ringing  the  bell  and  blowing  };he  whistle,  and  de- 
fendant' counsel  should  ^aise  an  objection  to  this  evidence, 
could  it  be  said,  that  because  the  plaintiff  was  not  a  resident 
of  this  state,  the  statute  did  not  apply  to  him  f  that  as  to 
him  he  had  no  rights  under  the  statute  which  the  company 
was  bound  to  respect  T  and  that  the  objection  must  be  sus- 
tained T  If  the  former  is  a  good  objection,  why  would  not 
the  latter  be  equally  as  valid  f 

3d.  The  third  exception  taken  by  the  plaintiff  is  to  the 
ruling  of  the  court  nonsuiting  the  plaintiff. 

The  motion  for  a  nonsuit  was  made  at  the  close  of  the 
plaintiff's  testimony.  The  motion  for  nonsuit  was  grounded 
on  the  assumption  of  the  fact  that  there  was  not  sufficient 
evidence  to  go  to  the  jury. 

The  first  question  that  arises  upon  this  exception  is  the 
sufficiency  of  the  **vidence. 

First  It  is  conceded  on  the  trial  of  this  cause  that  the 
decedent  died  from  the  effects  of  the  injury  inflicted  by  the 
defendant 
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We  have  given  :  (1.)  injury  ;  (2.)  state  of  facts  attending 
the  injury ;  {2.)  death;  and  to  be  deduced  from  this^  is  the 
evidence  sufficient  to  go  to  the  jury. 

1st.  The  court  says,  ^^It  seems  to  me  there  is  not  sufficient 
evidence  to  go  to  the  jury. 

(a.)  The  court  in  passing  upon  the  sufficiency  of  the  evi- 
dence directly  invaded  the  province  of  the  jury.  It  is  an 
elementary  principle  of  law  that  whether  there  is  any  evi- 
dence is  a  question  for  the  judge^  but  >yhether  there  is  suffi- 
cient evidence  is  a  question  for  the  jury  {PhiUips  on  Evi,^ 
3(f  Am.  Ed.y  lb  marg,  pag. ;  Phillips  on  Evi.y  4:ih  Am.  Ed.j 
hy  Edwards^  p.  3 ;    Wells  agt.  Tttckery  3  Binney^  370-2'3.) 

{b.)  Sufficiency  cannot  in  the  nature  of  things  I)e  subject  to 
legal  definite  control  {Betts  agt.  Jackson^  G  Wend.^  204 ;  1 
Starky  Ev.y  399). 

When  the  court  takes  upon  itself  the  right  to  pass  upon 
the  sufficiency  of  the  evidence,  it  assumes  a  dangerous  pre- 
rogative and  directly  invades  the  province  of  the  jury.  If 
courts  are  to  decide  upon  the  sufficiency  of  the  evidence,  of 
what  use  is  a  jury  f  how  and  in  what  way  are  a  person's  rights 
to  be  determined  by  a  trial  before  his  peers. 

Second.  The  evidence  in  this  case  is  to  be  viewed  most 
favorably  to  the  decedent,  and  the  defendant  must  concede 
every  fact  which  has  been  proved  against  him,  and  upon  ap- 
peal the  plaintiff  is  entitled  to  have  every  doubtful  fact  found 
in  his  favor  {Colgrove  agt.  N.  Y.  dt  N.  H.  d;  H,  B.IL  Cos. 
20  N.  Y.J  494 ;  Church  agt.  K  Y.  Cen.  B.B.  Co.y  3  Trans. 
Cas. ;  Hart  agt.  Erie  B.B.  Co.^  3  Albany  L.  J.,  312). 

J  St.  In  determining  the  propriety  of  a  nonsuit,  we  are 
legally  bound  to  assume  the  truth  of  the  facts  which  the 
testimony  of  the  plaintiff  legitimately  conduced  to  prove 
(Ernst  agt.  H.  B.B.  Co..  26  N.  T.,  25 ;  S.  C,  Hunt,  J., 
42;  20  N.   Y.  492;  3  Barb.,  110). 

2d.  When  the  evidence  is  conflicting  or  questions  of  cred- 
ibility are  involved,  the  case  must  be  very  clear  indeed,  in 
f&vor  of  the  defendant  to  justify  the  couit  in  taking  the  cause 
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away  from  the  jury  {Hart  agt.  Erie  ItB.  Co.f  3  Alb.  L,  «/"., 
312). 

'6d(.  Even  where  there  is  no  conflict  of  evidence,  it  does  ^ 
not  follow,  necessarily,  that  ihe  court  is  to  decide  the  issue 
{Ernst  agt.  U.  11  B.  Co.  3&  N  T.,  47 ;  Ireland  agt   Os. 
E.Ii.  Co.,  13  N.  Y.y  533 ;  Oldjicld  agt.  N.  Y.  <£;  U.  RR.  Co.y 
14  N.   Y.y  310). 

(a.)  Negligence  is  generally  deduced  from  diflerent  circum- 
stances attending  the  injury  and  more  or  les8  definitely  proved 
and  clearly  established,  and  seldom  susceptible  of  positive 
proof  that  decedent  was  free  from  contributory  negligence. 
The  same  principle  may  be  applied  to  this  as  in  case  of  a 
demurrer  to  evidence,  and  then  any  inference  against  the 
demurrant  which  the  jury  might,  with  the  slightest  degree 
of  propriety,  make  from  the  evidence  is  to  be  conceded  {Cow. 
&  HilPs  noieSjpart  2,  3d  ed.,  785 ;  Colgrove  agt.  N.  H.  &  //. 
KB.  Co.y  20  N.  F.,  492  ;  Betts  agt.  Jackson^  6  Wend.,  203). 

IV.  The  fourth  exception  is  to  the  refusal  of  the  court  to 
allow  the  case  to  go  to  the  jury. 

First.  The  question  touching  the  negligence  of  the  defend- 
ant was  one  clearly  of  fact  for  the  jury.  The  defendant, 
through  different  and  independent  agencies,  was  guilty  of 
negligence ;  (I.)  in  not  ringing  the  bell  or  blowing  the  whistle 
as  prescribed  by  the  statute;  (2.)  neglecting  the  customary 
sign  or  signal,  "  railroad  crosing,  look  out  for  the  cars  ;"  (3.) 
running  at  a  dangerous  rate  of  speed  without  signals  of  its 
approach. 

1st.  As  to  the  signals  by  bell  or  whistle.  The  duty  of  the 
railroad  company  as  to  ringing  the  bell  and  blowing  the 
whistle  at  places  where  the  same  shall  cross  any  traveled 
public  road  is  prescribed  by  statute  (2  B.  S.,  5th  ed.  688,  ^ 
60). 

(a.)  The  object  of  the  statute  was  protection  to  the  traveler 
using  the  highway  {Ernst  agt  Hudson  B.B.  Co.,  35  N.  Y., 
28;  Hart  agt.  Erie  RR  Co.,  3  Alb.  L.  J.,  312 ;  3  Kerr,  82 ; 
32  Barb.j  163). 
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(ft.)  As  between  the  traveler  using  the  public  highway  and 
the  railroad  company,  the  former  has  the  right  to  rely  on  t^ 
latter  performing  the  act  prescribed  by  statute;  and  it  is  not 
carelessness  in  him  to  assume  that  the  company  will' obey 
the  positive  mandates  of  the  law  (29  K  Y.  387;  35  N.  r.,2S 
35,  48;  Hart  agt.  Erie  R.R.  Co.,  3  Alb.  L.  J.y  314;  Jetter 
agt  N.  Y.  C.  R.R.  Co.,  2  Keyes,  154). 

2d.  Omitting  the  customary  sign,  ^'  railroad  crossing,  look 
out  for  the  cars.''  It  was  proved  on  the  trial  of  this  cause  that, 
for  a  great  many  years,  the  defendant  had  kept  up  a  signboard 
at  this  crossing,  as  prescribed  by  the  statute^  and  that  it  was 
not  up  at  the  time  of  the  accident.  It  was  claimed  by  de- 
fendant's counsel,  on  the  trial,  that  the  law  did  not  require 
the  company  to  erect  and  maintain  a  signboard  ait  this  cross- 
ing ;  yet  it  is  shown  that  the  defendant,  on  the  Monday 
following  the  accident,  replaced  the  signboard  that  Was 
down. 

(a.)  This'high  measure  of  duty  on  the  part  of  the  railroad 
company,  the  statute  prescribing  notices  by  signboards  at 
road  or  street  crossiags,  •  ♦  has  not  relaxed  in  any  degree* 
As  a  rule  of  duty,  it  stands  as  inflexible,  founded  in  common 
law  and  the  plainest-right  as  if  there  were  no  such  statute 
(Grippin  agt.  N.  Y.  C.  R.R.y  40  N.  F.,  42). 

(ft.)  Even  if  there  wa*  no  law  or  regulation  requiring  the 
defendant  to  keep  and  maintain  a  signboard  erected  at  this 
crossing,  the.  company,  by  keeping  one  erected  there  for 
^jmawf  yesLTSy  had  ,made  a  laAv  unto  themselves  and  were  as 
much  bound  to  observe  that  law  as  if  it  were  a  statutory 
mandate,  and  omitting  to  do  so  was  negligence  {Ernst  agt. 
Hudwn  R.  R.R.  Co.,  39  N.  Y,  67.) 

Sd.  The  train  approached  the  crossing  at  a  rapid  rate  of 
speed  and  without  any  signals  of  any  kind. 

The  omission  of  the  customary  signals  was  an  assurance, 
by  the  company  to  the  decedent,  that  no  train  was  approach- 
ing within  a  quarter  of  a  mile  of  the  crossing.  On  that  be 
was  entitled  to  rely,  and  to  the  defendant  he  owed  no  further 
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duty.  He  was  not  bound  to  be  on  the  lookout  for  danger 
when  assured  by  the  company  that  the  crossing  was  safe 
(Beisiegd  agt  JV.  Y.  C.  Kit.  Co.^  34  N.  F.,  622 ;  Hart  agt. 
Erie  RR  Co,,  3  Alb.  Z.  c/^.,  314 ;  PhU^d^  Trent.  RR  Co.  agt. 
Hogan  ct  aL,^7  Penn.,  244;  Great  West.  R.R  Co.  agt. 
GeddiSj  33  III,  304 ;  36  N.  Z,  35 ;  2  Keyes,  1 54). 

(a.)  The  evidence  shows  gross  culpable  negligence  on  the 
part  of  the  railroad  company.  It  had  omitted  in  every  par- 
ticular to  give  warning  of  the  approaching  train  ;  had  openly 
violated  the  statute  made  to  warn  the  traveler  of  approach- 
ing danger,  and,  as  against  a  wrongdoer  who  openly  defies 
a  public  statute  passed  for  the  protection  of  human  life, 
nothing  short  of  culpable  negligence,  on  the  part  of  the  de- 
cedent, which  contributed  to  the  injury,  will  debar  his  widow 
and  next  of  kin  from  a  right  to  recover  (22  N.  Y.  215  ;  1 
Denio,  100 ;  35  N.  T.,  26,  35,  ;?6  ;  Hart  agt.  Erie  RR  Co.^ 
3  Alb.  L.  /.,  312). 

Second,  What  is  the  rule  of  kw  governing  this  class  of 
cases  T 

J^.  In  determining  whether  the  failure  of  the  decedent  to 
discover  the  approaching  train,  is  attributable  to  his  careless- 
cess,  we  must  take  into  consideration  all  the  circumstances 
surrounding  the  transaction.  An  act  or  omission  under  which 
one  state  of  facts  would  be  clearly  negligent,  under  other  cir- 
cumstances would  be  excusable,  and  no  rule  of  universal  ap- 
plication can  be  prescribed,  as  every  case  must  mainly  de- 
pend upon  its  own  circumstances  and  be  determined  ac- 
cordingly (Hart  agt  Erie  RR  Co.j  3  Alb.  Z.  */:,  314  ;  Ernst 
agt  Erie  RR.  Co.,  39  K  Y.,  05 ;  North  Pa.  RR.  Co.  agt. 
Uilman^  49  Pa.  60 ;  Fordham  agt.  Brighton  R.R.  Co.,  4 
Law  Rj  617,  Court  Com.  Pleas,  decided  June,  1869. 

2d,  The  want  of  caution  which  constitutes  negligence 
must  in  any  given  case  depend  upon  the  circumstances  under 
which  the  plaintiS*  was  placed  at  the  time  (Beisiegel  agt.  JV. 
r.  C.  RR,  30  N.  F.,  625). 

3^2.  The  reasonable  care  and  prudence  required  of  the 
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parties^  is  governed  by  time^  place  aiid  circumstances  of 
danger  {Grippen  agt.  N.  Y.  C.  ItKy  40  N.  T.,  42). 

4^A.  That  mere  negligence  on  his  part  will  not  defeat  the 
plaintiff's  right  to  recover  unless  it  be  such  that  but  for  that 
negligence  the  misfortune  could  not  have  happened^  or  if 
the  defendant  mighty  by  the  exercise  of  care  on  his  part, 
have  avoided  toe  consequences  of  the  neglect  or  carelessless 
of  the  plaintiff  {Tuff  agt.  Warmatty  5  C.  B.  N.  S.  App.,  585 ; 
27  L.  J.J  {C.  P.,)  322  J  Fardham  agt  Brighton  KR.  Co^ 
supra  ;  49  IlLy  572). 

(a.)  It  is  an  elementary  principle  of  law  that  what  con- 
stitutes negligence  is  a  pure  question  oi  fact  for  the  jury  to 
decide  {Aug.  on  Car.y  %  7,  Iti,  <&c.  y  Story  on  BaiLy  §  11 } 
Greenleaf  on  Ev.y  '^  48 ;  35  N.  Y.,  40,  Hunt,  J.) 

1st*  Upon  an  examination  of  all  the  cases  bearing  upon 
the  subject,  no  rule  of  law  can  be  deduced  applicable  to  all 
cases  ot  negligence  and  legally  defining  what  under  all  cir» 
cumstances  shall  constitute  negligence  in  any  given  case. 

(a.)  Tlie  rule  laid  down  in  Havens  agt.  Erie  liJi.  Co.,  (41 
N.  r.,  290),  decided  at  the  December  t^rm,  1809,  was. by  a 
divided  court,  Hunt,  Ch.  J.,  and  Loti%  tT.,  dissenting,  and 
WooDKUFF, «/.,  taking  no  part.  The  case  of  Beisiegcl  agt.  N. 
Y.  C.  ILU.  Co.^  40  N.  Y.y  9),  decided  March  term,  1S09,  was 
by  a  divided  court ;  Muruay  and  Daniels,  Je/.,  for  reversal,  on 
the  ground  stated  in  the  opinion  of  Gkovek,  J. ;  Woodruff, 
J.y  for  reversal^  on  the  ground  stated  in  his  opinion  in 
Grippen  CasCy  {Id.) ;  James,  «/.,  on  tiie  ground  that  defend- 
ant's carelessness  and  negligence  contributed  to  the  injury ; 
Hunt,  Ch.  «/.,  and  Mason,  «/.,  for  affiraiance  j  Lorr,  e/.,  not 
voting.  In  the  case  of  Grippen  agt.  ^.  l'.  C,  liM.  (40  N. 
Y,,  35),  was  by  a  divided  court}  GKOVEii,  James  and 
Daniels,  JJ.^  for  reversal,  on  the  ground  stated  in  the 
opinion  of  Woodruff,  J, ;  Mason  and  Muiuuy,  JJ.y  on  the 
ground  of  error  stated  in  tiie  charge  as  to  ringing  the  bell ; 
Hunt,  67*.  J,,  for  affirmance  j  Lott,  J.,  not  voting.  The 
case  of  GomaUs  agt.  N.   Y.  d:  U,  MJi.  (38  N.  1'.,  440),. 
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has  been  expressly  overruled  by  the  same  court  when  again 
before  the  court  of  appeals  (39  How,,  407).  The  case  of 
Urtist  Hgt.  Hudson  B.  li.R.  Co,  (24  Uow.y  97),  the  doc- 
trine of  "taking  the  precaution  of  looking  both  ways  upon 
the  track,"  was  first  distinctly  enunciated,  but  by  a  divided 
court ;  Sutherland,  J.j  writing  a  dissenting  opinion  which 
is  reported  in  35  How.<f  265.  That  case  lias  been  reversed 
in  36  N.  r.,  9;  39  -AT.  T-,  61,  and  the  plaintiff  recovered. 
The  case  of  Steves  agt.  0.  <&  S.  RR.  Co.,  (18  N.  T.,  422), 
was  by  a  divided  court ;  Denio,  Selden  and  Pratt,  JJ., 
dissented,  holding  that  the  object  of  the  statute  requiring  the 
ringing  the  bell,  or  sounding  the  whistle,  was  to  put  persons 
negligently  aproaching  a  crossing  upon  their  guard;  and  that 
the  question  whether  the  negligence  of  plaintiff  was  such 
if  the  proper  signals  bad  been  given  he  would  still  have  been 
injured,  was  one  which  sliould  have  been  left  to  the  jury. 

(6.)  Judge  Foster,  ii^  the  case  of  Gonzales  agt.  H. 
jR,  JR.  Co*y  (39  How.,  412),  in  commenting  upon  the 
opinion  of  the  court,  when  the  same  case  was  first  before  it 
for  consideration,  says :  But  if  the  court  intended,  under 
any  and  all  circumstances,  it  was  such  negligence  for  a  per- 
son to  cross  a  railroad  track  without  taking  the  precaution 
to  look  up  and  down  the  track,  the  holding  is  in  conflict 
with  several  decisions  of  this  court.  •  •  •  I  do  not  think 
the  court  intended  to  lay  down  any  such  rule ;  and  at  page 
423,  same  case  continues :  The  much  vexed  case  of  Frnst 
agt.  H.  R.  R.R.  Co.  (39  N.  F.,  61),  seems  to  have  decided, 
in  a  case  between  the  railroad  and  a  stranger  attempting  to 
cross  the  road,  that  no  inferences  of  fact  are  to  be  entertained 
against  him  as  a  matter  of  law  by  this  court — that  this  court 
could  not  assume  as  a  matter  of  law  that  he  did  not  look. 

(e.)  The  last  case  in  the  court  of  appeals,  involving  this 
question,  is  that  of  Hart  agt.  Erie  R.R.  Co.,  reported  in  the 
Alb.  L.  J.,  Vol.  3,  312),  and  decided  at  the  March  term, 
1870.  That  case  on  a  review  of  all  the  authorities  lays  down 
the  law  applicable  to  this  case  as  hereinafter  stated.     And  in 
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the  case  of  Baxter  agt.  Troy  £  Boston  It,R,  Co,,  recently 
decided  in  the  court  of  appeals  and  not  reported,  it  affirm- 
atively appeared  that  the  plaintiff*  did  not  look  for  the  train. 
Judg3  GuovER)  in  the  case  says :  ^^  All  that  the  law  requires 
is  a  reasonable  use  of  the  senses." 

{d,)  The  doctrine,  as  enunciated  byE.  Daswik  SmffH;  J.j 
in  24  Hoto.,  97,  and  sought  to  be  established  in  kindred  cases 
of  this  nature,  is  in  conflict  with  many  cases  in  this  state, 
and  is  virtually  overruled  in  the  case  of  Hart  agt.  Erie  KB, 
Co.y  (supra^y  and  the  latter  case  has  so  explained  and  mod- 
ified the  case  of  Wilcox  agt.  B.  W.  &  Og.  B.B.  Co.,  (39 
N.  Y.J  355),  that  it  cannot  be  said  that  the  last  case  can  be 
applied  to  the  one  at  bar. 

2d.  The  doctrine  in  Ernst  agt.  Hudson  B  B.B.  Co.,  (24 
Hoto.j  97),  is  in  conflict  with  the  decisions  of  this  country 
and  of  England,  and  should  not  be  followed  (Hart  agt.  Erie 
BB.  Co.,  3  Afb.  L.  J.,  312  ;  Ernst  agt.  Hudson  B.  B.B.  Co,, 
35  N.  Y.,  20,  27  ;  39  N.  Y,  64-5  ;  Benwich  agt.  N.  Y.  C. 
B,B.  C,  30  N.  Y,  192;  Machay  agt.  N.  Y.  C.  B.B.  Co,,  35 
N.  Y,  75 ;  Colgrove  agt.  N.  H.  &  H.  B.B.  CcPs,,  20  N. 
Y,  492;  Keller  agt.  N.  Y.  C.  B.B.  Co.,  26  How.,  177; 
Brown  agt.  N.  Y.  C.  B.B.  Co.,  34  N.  Y,  40;  Cook  agt. 
N.  Y.  C.  B.B.  Co.,  3  Trans.  Appls.  Cases,  8 ;  S.  C,  3  Keyes, 
479 ;  Mallory  agt.  Tioga  B.li.  Co.,  1  Trans.  Appls.  Cases,  206; 
Dunham  agt.  Troy  U.  BR.  Co.,  3  Trans.  Appls.  Cases,  67  ; 
Slier,  (t  Bedjield  on  Negligence,  23.  §  25 ;  Walkiel  agt.  Sixth 
Av.  B.R  Co.,  5  Trans.  Appls.  Cases  217  ;  North  Pa.  B.  Co. 
agt.  Hilman,  49  Pa.,  60;  Penn,  B.B.  Co.  agt.  Ogier,  35  Pa,, 
60,  72 ;  Isbell  agt  ff.  Y.  (6  N.  H.  B.B.,  27  Conn.,  393 ; 
Beers  agt.  //.  B.  B.,  1 9  Conn.,  566  ;  Park  agt.  O'Brien,  23. 
Conn.,  347  ;  Briggs  agt.  Taylor,  28  Vt,  183;  Vinton  agt. 
Schwab,  32  Vt.,  612  ;  Langhoff  agt.  Mil.  &  P.  Du.  L.  JR., 
19  Wis,,  497 ;  G.  W.  B.  Co.  agt.  Geddis,  33  1U„  304 ;  C. 
dk  A.  B.B.  Co.  agt  Grelzner,  46  III,,  75  ;  New  Jersey  Ex. 
Co.  agt.  Nichols,  33  N.  J.,  439 ;  Bait.  <&  Ohio  B.B.  Co., 
agt.  Tranier,  33  Mary,,  542 ;  North,  Cent.  B.B.   C.  agt 


NEW  YORK  PRACTICE  REPORTS,     236 


Hackford  agt.  N.  Y.  CenL  dc  Uudsuu  li.  R.B.  Co. 


Pricey  29  JIfary.,  421 ;  18  Ga.,  686 ;  13  Ga.,  87 ;  17  6a., 
593;  Bradley  agt  -B.  c&  M.  liJi.  Co.,  2  Cush.  640; 
Linfield  ugt.  OW  (7.  E.F..,  10  CwsA.,  662 ;  Stapely  agt.  TAe 
Zc;wdo«  c&  S.  C.  R.  W.  Co.,  1  Law  Rep.  Court  of  Ex.^  211; 
Stubley  agt,  London  &  N.  W.  R.R.  Co.,  13,  samevol.  /  J5i76ce 
agt.  TAc  Lond.  B.  &  South  Coast  R.R.  Co.,  18  Com.  B.  R.  ; 
N.  S.,  583  ;  Fordham  agt.  Brighton  R.R.  Co.,  4  Law  Rep. 
617,  Ct.  Com.  Pis.,  decided  June  Term,  1869). 

Zd.  In  the  light  of  all  the  cases  which  we  have  been  able 
to  consult  upon  this  question,  we  think  the  cjurt  of  appeals, 
in  the  case  of  Hart  agt.  The  Erie  R.R.  Co.,  (supra),  has 
deduced  rules  sufficiently  stringent  as  against  the  decedent, 
applicable  to  this  class  of  cases. 

The  court  therein  say : 

\st.  A  traveler  on  a  public  thoroughfare  crossing  a  railroad 
has  a  right,  on  approaching  a  crossing,  to  expect  that  the 
usual  warning  by  bell,  whistle  or  flagman  will  be  given  of 
the  approach  of  a  train. 

2d.  He  is  not  bound  to  assume  that  the  railroad  company 
will  violate  the  law  by  omitting  such  "precaution.  He  has  a 
perfect  right  to  rely  upon  the  assumption  that  they  will  obey 
the  law,  in  determining  the  degree  of  caution  which  he  should 
exercise  in  approaching  the  crossing. 

3t?.  While  the  doctrine  of  concurrmg  negligence  should  be 
recognized  and  fairly  expressed  by  the  courts  by  requiring 
persons  traveling  upon  the  public  highway,  in  approaching  a 
railroad  crossijig,  to  reasonably  exercise  the  senses  of  hearing 
and  seeing,  they  should  not,  in  a  case  where  there  is  a  failure 
on  the  part  of  the  railroad  company  to  give  the  warning 
which  the  law  requires,  and  when  there  is  no  positive  proof 
of  omission  of  duty  on  the  part  of  the  person  injured,  indulge 
inferences  unfavorable  to  such  person. 

4th.  In  determining  whether  the  failure  of  the  deceased 
to  discover  an  approaching  train  is  attributable  to  his  own 
carelessness,  we  must  take  into  account  all  the  circumstances 
which    surrounded  the    transaction.     Hence,   no   rule    of 
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anivei-sal  application  can  be  prescribed,  as  every  ca»ie  must 
mainly  depend  upon  its  own  circumstances  and  be  determined 
accordingly. 

Third.  Testing  the  case  at  bar  by  the  rules  above  stated, 
and  in  the  light  of  cases  cited,  supruj  to  what  conclusions  do 
we  arrive  t 

IsL  The  party  against  whom  a  nonsuit  is  granted  is,  upon 
appeal,  entitled  to  have  the  case  construed  in  the  most  favor- 
able light  possible  under  the  evidence. 

2d,  The  deceased  had  a  right  to  assume  that  the  railroad 
company  would  obey  the  law.  If  he  was  deceived  by  the 
unlawful  omission  of  the  signals  and  the  accustomed  sign,  the 
wrong  is  not  his  but  theirs  (Poeteb,  35  N.  Y.y  35 ;  Hart 
agt.  JSrie  JLR.  Co.^  supra) 

3d.  Where  there  is  such  failure  on  the  part  of  the  defend- 
ant to  give  the  warnings  required  by  law,  there  must  be 
positive  proof  of  omission  of  duty  on  the  part  of  the  person 
injured,  or  contributory  negligence  is  not  shown. 

4tth.  The  court  cannot  assume  negligence  on  the  part  of 
the  deceased  unless  the  evidence,  in  its  most  favorable  aspect 
to  the  plaintiff,  shows  it. 

1.  In  the  case  at  bar  the  court  assumes  two  things  on 
granting  the  motion  for  nonsuit.  (I.)  That  the  deceased 
knew  there  was  a  raifload  crossing  at  the  place  of  the  ac- 
cident, and,  (2)  That  deceased  could  have  seen  the  tram  in 
time  to  have  avoided  the  accident,  if  he  had  looked. 

In  regard  to  the  first  assumption,  we  say  : 

(I.)  The  law  in  reference  to  looking  up  and  down  the 
track  can  only  apply  to  those  cases  where  the  deceased  knew 
there  was  a  track  to  look  up  and  down.  This  is  too  plain  a 
statement  to  need  argument.  (2.)  The  evidence  on  this  point 
was  that  deceased  lived  fifteen  miles  away ;  was  a  foreigner ; 
had  been  in  this  country  but  three  years,  and  his  nearest 
way  to  Syracuse  was  another  route. 

His  neighbor,  Woodford,  came  and  went  the  other  way. 
There  was  no  evidence  that  deceased  had  ever  before  ^ 
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or  from  Syracuse  that  way.  Under  this  state  of  facts,  had 
the  court  the  right  to  assume  as  matter  of  law  that  the  deceased 
knew  there  was  a  railroad  crossing  at  that  point  t  Was  it 
not  peculiarly  within  the  province  of  the  jury,  to  pass  on 
that  question  under  the  evidence  as  presented  f  Bear  in 
mind,  also,  in  this  case  the  court,  according  to  his  own  state- 
ment; assumes  it  not  as  a  fact  established  on  clear  evidence^ 
but  on  "  strong  probabilities." 

We  know  no  better  reply  to  this  than  Judge  Foster's 
own  words  in  the  case  of  GonealeSy  (supray  39  How,y  418 
and  419) :  "It  is  the  exclusive  province  of  the  jury  to  de- 
termine what  are  the  inferences  of  fact  to  be  deduced  from 
the  testimony,  to  the  same  extent  that  it  is  to  decide  the 
facts  when  the  evidence  is  conflicting."  and  see  cases  there 
cited.  4 

(2.)  In  regard  to  the  second  assumption,  in  addition  to 
what  is  said  on  the  other  branch  of  the  subject,  we  say  : 

IsL  The  fact  that  a  person  just  out  of  a  house,  with  eyes 
and  ears  open  and  free  from  snow  and  ice,  could  see  a  train 
six  to  eight  rods,  is  no  evidence  that  one  who  had  driven 
two  or  three  miles  in  a  storm,  wind  blowing,  snow  driving,  and 
whose  face,  eyes  and  ears  must  have  been  filled  with  snow, 
fdeet  and  ice,  could  have  seen  the  tmp  in  time  to  avoid  the 
accident.  Gregory,  who  had  also  Men  out  in  the  storm, 
says,  "  I  couldn't  see  any  further  than  the  horse's  head,  not 
unless  I  looked  pretty  sharp,  on  account  of  its  snowing  and 
blowing  so." 

2d.  It  is  also  assumed  by  the  court  in  this  case,  that  de- 
cedent did  not  look,  did  not  use  due  care  and  caution.  Upon 
what  principle  of  law  can  such  a  proposition  be  founded  T 
Upon  what  legal  principle  can  the  court  base  such  an  as- 
sumption of  factt  There  is  no  proof  in  the  case  that 
decedent  was  guilty  of  negligence — that  he  did  not  use  his  eyes 
and  ears ;  that  he  did  not  use  that  degree  of  care  and  caution 
which  a  prudent  man  would  do  under  like  circumstances. 
When   the  de(*«dent  is  kiUed^  can  you   assume  as  a  fact 
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that  he  did  not  lookT  The  presumption  of  law  is  (he  having 
been  killed),  that  he  exercised  that  ordinary  care  which  the 
law  requires,  to  save  himself  from  harm  {Vide  Denio's 
opinion,  20  N.  Y.j  68,  74 ;  See  opinion  by  Fostee,  J.,  in 
Gonealcs  agt.  H.  R.  lUi.  (7o.,  39  How.^  423.) 

3d.  Not  only  does  the  court  assume  all  the  foregoing  pro- 
positions without  evidence;  it  goes  further  and  holds  it  to 
have  been  the  duty  of  the  decedent,  who  was  a  stranger,  at 
any  rate  to  the  particular  location  of  the  railroad^  not  only 
to  look  both  ways,  but  also  behmd  him^  to  see  that  there 
was  no  train  following  on  a  road  nearly  parallel  to  the  one  he 
was  traveling. 

Courts  nonsuit  when  the  negligence  of  deceased  is  shown 
by  the  evidence,  but  this  is  the  first  case  in  our  knowledge 
in  which  negligence  has  been* presumed  by  the  court  when 
there  was  no  evidence  of  it. 

Fourth,  If  the  railroad  company  can,  with  impunity,  violate 
every  law  passed  for  the  protection  of  human  life,  be  guilty 
of  the  grossest,  culpable  negligence,  disregarding  every  safe- 
guard made  for  the  protection  of  the  traveler  using  the 
public  highway  crossing  the  railroad,  no  matter  what  may 
be  the  circumstances  surrounding  the  case  ;  if  this  court,  in 
the  case  at  bar,  with  alL\ts  surrounding  circumstances,  before 
it,  the  deceased  a  comparative  stranger  in  the  county,  residing 
miles  distant,  wnth  no  evidence  thut  he  was  ever  in  the 
neighborhood  of  this  crossing  before,  no  bell  rung  or  whistle 
blown,  the  signboard  down,  the  railroad  track  covered  with 
three  or  four  inches  of  freshly  fallen  snow,  completely  obscur- 
ing the  track  at  the  crossing,  no  flagman  there,  a  dense  snow- 
storm prevailing  at  the  time  of  the  accident,  with  the  wind 
blowing  from  the  north-west  drifting  the  snow  directly  into 
the  eyes  of  the  decedent,  his  team  approaching  the  crossing 
upon  a  walk ;  Gregory,  the  cartman,  turning  out  to  the  right 
and  passing  Hackford  eight  or  ten  feet  east  of  the  crossing 
with  his  team  on  a  walk,  and  passing  over  but  a  few  feet 
ahead  of  him ;  shall  hold,  as  a  matter  of  Jaw,  that  the  plain- 
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tiff  canDot  recover,  then  under  what  state  of  facts  can  any 
person  ever  hope  to  maintain  an  action  against  a  railroad 
corporation  for  an  injury  received  at  a  public  highway.  If 
the  court  shall  hold  in  this  case,  that  because  it  is  not  shown 
by  positive  proof  that  the  decedent  did  look  up  and  down 
the  railroad  track  before  he  attempted  to  cross,  with  this 
terrible  snow-storm  prevailing  at  the  time  and  when  he 
could  not  have  seen  the  train  in  time  to  have  avoided  the 
collision,  that  the  plaintiff  cannot  recover  then  I  ask :  under 
what  state  of  facts  can  a  person  ever  hope  to  recover  an  ac- 
tion of  this  kind  !  You  directly  encourage  the  railroad  com- 
pany and  its  servants  to  a  reckless  disregard  of  those  laws 
passed  for  the  protection  of  human  life,  you  say  to  him,  run 
your  ponderous  trains  through  cities  and  villages  and  across 
thickly  crowded  thoroughfares ;  and  no  matter  if  you  are 
guilty  of  culpable  negligence  and  the  unsuspecting  traveler 
is  crushed  to  death, 'his  widow  or  next  of  kin  cannot  recover. 
Of  what  avail  will  it  be  to  pass  those  laws  and  regulations  if 
they  are  to  become,  by  the  sanction  of  this  court,  a  dead 
letter,  and  which  a  powerful  corporation  is  allowed  to  dis- 
regard with  impunity,  jeopardizing  life  and  limb  f 

Fifth.  I  think  a  little  reflection  will  satisfy  the  members 
of  this  court  that  the  unsettled  state  of  the  law  in  this  state, 
upon  questions  of  this  kind,  is  attributable  to  the  courts  at- 
tempting to  decide  questions  of  fact  by  legal  rules,  instead 
of  allowing  that  question  to  be  passed  upon  by  a  jury;  and 
Judge  Porter,  at  the  close  of  his  exhaustive  opinion  (35  N. 
T.y  41),  has  vfell  remarked  that  '*the  correctness  of  judicial 
opinions  in  mere  questions  of  fact  may  well  be  distrusted 
when  we  find  them  confessedly  opposed  to  the  common  sense 
of  mankind." 

As  we  read  the  reported  cases  upon  this  question,  how 
forcibly  are  we  reminded  of  that  salutary  maxim :  "  Ad  ques- 
tionem  factiy  non  respondent  judices;  ad  questiomm  legiSj  uon 
respondent  juratoresJ* 

LaMy.  It  is  submitted  that,  upon  the  facts  of  this  case^  it 
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could  Dot  be  decided,  as  a  matter  of  law,  that  he  was  negli- 
gent,  but  that  it  was  for  the  jury,  under  all  circnmstances,  to 
say  whether  decedent  was  guilty  of  negligence  contributing 
to  produce  the  injury  he  received;  and  that  in  determining 
whether  the  decision  at  the  circuit  should  be  sustained,  it  is 
a  fuir  test  to  inquire  whether,  in  case  the  cause  had  been  sub- 
mitted to  the  jury  and  a  verdict  rendered  in  favor  of  the 
praintiff,  it  should  have  been  set  aside  as  against  evidence. 
If  a  verdict  had  been  rendered  in  favor  of  plaintiflT,  could  it 
be  said,  in  the  language  of  Judge  Grover,  in  Cathran  agt. 
Collins  (29  How,j  155),  ^^  That  the  caae  was  so  flagrant  as  to 
show  passion,  prejudice,  or  inattention  to  their  duty,  on  the 
part  of  the  jury"! 

Pratt,  MrrcHELL  &  Brown,  for  defendant 

The  plaintiff's  intestate,  on  the  18th  day  of  December, 
1869,  came  with  his  team,  from  his  home  in  the  town  of 
Marcellus,  to  the  city  of  Syracuse,  with  a  load  of  potatoes, 
and  upon  his  return,  as  he  was  crossing  the  track  of  the  de- 
fendants, near  the  village  of  Geddes,  his  horses  were  struck 
by  the  locomotive  of  a  train  going  west,  and  he  was  thrown 
out  of  his  wigon  and  killed. 

The  track,  for  several  hundred  feet  on  both  sides  of  the 
crossing,  was  in  plain  sight  of  the  highway,  for  nearly  a  half 
mile  east  of  the  track.  The  intestate  passed  one  or  two 
teams,  near  the  track,  that  l^ad  stopped  for  the  train  to  pass; 
a  man  stepped  before  his  horses  and  tried  to' stop  him,  but 
he  recklessly  drove  on,  giving  no  heed  to  the  warning,  until 
his  horses  were  struck. 

Witnesses,  as  usual,  testified  that  they  did  not  hear  the 
bell  ring,  or  the  whistle  sound ;  and  it  was  proved  that  the 
usual  sign,  "Look  out  for  the  cars  when  the  bell  rings,"  had 
been  taken  down  in  repairing  the  canal  bridge  near  by,  and 
had  not  been  replaced.  It  was  also  proved  that  it  was  snow- 
ing at  the  time  of  the  accident* 
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Upon  this  evidence  the  plaintiff  was  nonsuited,  on  the 
ground  that  the  proof  did  not  show  that  the  intestate  was 
free  from  negligence,  on  his  part,  contributing  to  the  injury, 

I.  To  sustain  the  action  in  this  case,  it  was  incumbent 
upon  the  plaintiff  to  show  that  the  death  of  his  intestate  was 
occasioned  by  the  negligence  of  the  defendant,  and  that  the 
intestate  was  free  from  any  negligence  on  his  part.  The 
plaintiff  holds  the  affirmativs  of  both  propositions. 

1st.  Although,  under  certain  circumstances,  a  presump- 
tion may  arise  that  the  injured  party  exercised  due  care,  yet 
upon  the  broad  issue,  the  plaintiff  has  the  affirmative. 

2d.  Thus,  when  a  person  is  injured  by  a  train  crossing 
the  highway,  he  must  show  that  he  exercised  due  care  on 
his  part. 

Sd.  If,  therefore,  the  highway  and  track  are  so  situated 
that  a  passing  train  may  be  seen  from  the  highway  by  a  per- 
son approaching  the  track,  in  time,  to  avoid  a  collision,  he 
will  be  charged  with  negligence  if  he  does  not  avoid  it. 

« 

4:th.  It  is  now  the  settled  law  that  he  cannot  depend  upon 
hearing  the  bell  or  whistle,  but  due  care  requires  him  to  look 
and  see  if  there  is  not  an  approaching  train,  and  the  law  holds 
him  negligent  if  he  neglects  thus  to  look.  No  degree  of  neg- 
ligence on  the  part  of  the  company  will  excuse  him  (Baxter 
agt.  The  Troy  S  Boston  R.R.  Co.,  41  2f.  F.,  502 ;  Grippen 
agt.  The  N.  Y.  C.  R.R.  Co.,  40  N.  F,,  34 ;  Ernst  agt.  Hud- 
son R.  R.R.  Co.,  39  N.  F.,  61  ;  Gorton  agt.  N.  Y.  C.  R.R. 
Co.,  decided  June  Term,  187J^  4  Alhy.  L.  J.,  Sept.  2,  95). 

II.  Under  the  law  as  thus  settled,  the  court  was  clearly 
right  in  nonsuiting  the  plaintiff  upon  the  trial. 

1st.  The  evidence  showed  that  a  train  of  cars  on  the  track 
would  be  in  plain  sight  of  a  man  traveling  on  the  road  for  a 
long  distance  before  reaching  the  track. 

2d.  The  suggestion  that  the  show  storm,  was  so  severe 
that  a  train  could  not  be  seen,  is  not  supported  by  the 
proof. 

(a.)  Gregory,  it  is  tr:ie  testified  that  he  could  not  see  be-* 
Vol.  XTJTT.  16 
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yoDd  his  horse's  head,  and  yet  he  testified  that  he  paw  from 
the  centre  of  the  bridge^  the  horses  and  man  after  the 
collision,  a  distance  from  seven  to  twelve  rods. 

(i.)  Allen  was  six  rods  east  from  the  crossing,  and  saw. 
the  train  five  or  six  rods  south.  He  seems  to  have  had  do 
trouble  in  seeing  through  the  storm. 

(c.)  Ready  was  seven  or  eight  rods  oSy  and  had  no  diffi- 
culty in  seeing. 

(d.)  The  drivers  of  the  other  teams  must  have  seen  or 
heard  the  train,  or  they  would  not  have  stopped  to  let  it 
pass. 

.  3d.  Nor  is  there  anything  in  the  suggestion  that  the  de- 
ceased did  not  know  that  the  track  crossed  the  road  at 
that  point. 

(a.)  He  had  resided  in  Marcellus  two  or  three  years,  had 
frequently  been  to  Syracuse,  and  the  presumption  is  that  he 
was  acquainted  with  the  road. 

(J).)  Besides  upon  this  point  th6  burden  of  proof  was  on 
the  plaiutifil  The  deceased  was  apparently  negligent.  The 
burden  was,  therefore,  upon  the  plaintiff'  to  explain  hU  con- 
duct. 

4^h.  Again :  He  was  warned  of  the  danger,  and  paid  no 
heed  to  the  warning,  showing  not  only  negligence,  but 
criminal  recklessness. 

(a.)  He  must  have  seen  the  other  teams  that  had  stopped 
to  let  the  train  pass. 

(6.)  McDonald  put  himself  in  front  of  his  team  and  tried 
to  stop  him,  but  he  recklessly  drove  on. 

(c.)  All  the  evidence  shows  that  he  saw  the  train,  but 
supposed  he  could  get  by  before  it  should  reach  the  crossing. 
At  all  events  he  took  the  chances. 

ni.  No  valid  exceptions  were  taken  to  the  rulings  of  the 
court  in  the  admission  or  rejection  of  evidence. 

1^^.  The  exception  at  folio  15  of  the  case  is  not  well  taken. 
The  way  a  man  would  naturally  look  on  approaching  the 
'crossing,  is  not  a  question  of  skill  or  science.     The  witness, 
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therefore,  could  have  no  better  knowledge  than  the  jury  of 
that  question. 

2d.  The  exclusion  of  evidence  of  other  accidents  at  that 
crossing  was  clearly  right.  The  issue  was  as  to  the  neg- 
ligence of  the  defendant  upon  this  occasion,  and  not  upon 
other  occasions. 

3d.  The  ordinance  of  the  village  regulating  the  speed  of 
trains  was  entirely  immaterial. 

(a.)  There  was  no  proof  that  the  speed  was  unusual,  and 
if  there  had  been,  the  ordinance  could  have  had  no  influence 
upon  that  question. 

(ft.)  Nor  could  it  legally  affect  the  question  of  the  neg- 
ligence of  either  plaintiff  or  defendant  {Brown  agt.  Buffalo  <& 
State  Line  RR.  Go.  22  N.  Z,  191). 

IV.  A  new  trial  should  therefore  be  denied,  with  costs. 

By  the  courts  Mullin,  P.  Ji — ^The  plaintiff,  as  administra- 
tor, brought  this  action  to  recover  damages  for  the  killing  of 
Williiun  Hackford  at  Geddes,  in  the  county  of  Onondaga,  in 
December,  1869,  by  reason  of  the  negligence  of  the  em- 
ployees of  defendant.  The  deceased  was  driving  his  team 
from  the  city  of  Syracuse  to  his  residence,  some  fifteen  miles 
from  the  city.  It  was  a  very  stormy  day,  snow  was  fallinff, 
and  the  wind  was  blowing  very  hard. 

The  street,  along  which  the  deceased  was  driving,  runs 
east  and  west,  at  the  railroad  crossing,  where  the  accident 
occurred,  and  it  crosses  the  track  at  nearly  right  angles.  The 
deceased  was  going  west;  the  engine,  by  which  he  was 
struck,  was  moving  north  at  about  twenty  miles  per  hour. 
There  was  no  sign  up,  indicating  that  there  was  a  railroad 
crossing  at  the  place  of  the  accident ;  the  sign  that  had  been 
up  having  been  removed.  A  carman,  with  furniture  in  his 
cart,  crossed  the  track  just  before  the  deceased  attempted  to 
cross ;  there  were  other  teams  approaching  the  track  from 

4 

the  e-ast. 

The  drivers  of  the  other  teams  stopped,  seeing  the  ap- 
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proaching  engine  and  cried  "  whoa^'  to  the  deceased  just  be- 
fore he  got  on  to  the  track;  the  deceased  did  not  regard  it, 
but  drove  on  and  was  instantly  struck  and  killed. 

On  the  trial,  plaintiff's  witnesses  testified  to  the  foregoing 
facts  and;  also,  that  as  the  engine  approached  the  track,  the 
bell  was  not  rung,  nor  was  the  whistle  blown.  These  omis- 
sions of  duty,  together  with  the  rate  of  speed  and  absence  of 
a  sign  indicating  the  crossing,  constituted  the  negligence  on 
the  part  of  the  defendant. 

The  defenses  set  up  in  answer  were :  Jirsty  a  general  de- 
nial ;  and,  second^  concurring  negligence  on  the  part  of  the 
intestate. 

The  evidence  of  negligence  on  the  part  of  the  intestate 

was: 

i^^.  That  the  railroad  track  could  be  seen,  by  a  persou 

going  from  Syracuse,  towards  the  crossing,  for  a  distance  of 

some  half  a  mile,  except  where  houses  intervened.     The 

track  was  higher  than  the  land  un  either  side  and  higher 

than  the  street.     Near  the  crossing  a  train  could  be  seen  for 

a  distance  of  fourteen  hundred  feet  in  one  direction,  and  an 

eighth  of  a  mile  in  the  other. 

Henry  G.  Allen  testified  that  he  lived  at  Geddes,  in  a 
house  on  the  north  side  of  Genessee  Street,  some  six  or  ten 
rods  from  the  crossing.  He  was  in  the  street  at  the  time  of 
the  accident,  and  saw  the  train  approaching  some  six  or 
eight  rods  from  the  crossing. 

Michael  Ready  testified  that  he  lived  in  Geddes,  on  the 
northwest  side  of  Genessee  Street,  and  east  of  the  railroad. 
At  the  time  of  the  accident  he  was  standing  seven  or  eight 
rods  from  the  crossing.  Heard  a  man  shouting  *'  whoa" ; 
looked  up  and  saw  the  train  passing,  and  just  about  the  same 
time  saw  smoke  stack  of  the  engine,  and  then  the  collision 
occurred  almost  instantly,  not  a  half  a  second  after  he 
heard  the  cry  of  "whoa."  The  intestate,  with  his  team, 
passed  along  pretty  swift.     When  he  first  saw  the  intestate, 
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he  was  within  a  rod  of  the  track,  and  when  he  saw  the 
engine  the  intestate  was  going  right  on  to  the  track. 

Justin  M.  Woodford  testified  that  the  storm  was  very  se-    , 
yere;  so  severe  that  you  could  not  see  many  rods. 

Henry  D.  Gregory  was  the  carman  who  crossed  the  track 
ahead  of  deceased,  and  he  testified  that  before  he  crossed  he 
did  not  hear  or  see  the  cars.  He  could  not  see,  by  reason 
of  the  storm,  any  further  than  the  horses'  heads,  not  unless 
he  looked  pretty  sharp. 

Upon  this  evidence  the  plaintiff  was  nonsuited,  on  the 
grounds  that  the  deceased  was  himself  guilty  of  negligence. 

The  plaintiff's  counsel  asked  the  court  to  submit  the  ques- 
tion of  concurring  negligence  to  the  jury. 

The  request  was  refused  on  the  ground  that  there  was  not 
sufficient  evidence  to  go  to  the  jury ;  and  to  this  ruling  plain- 
tifi*'s  counsel  excepted,  as  he  did  to  the  granting  of  the  non- 
suit. 

The  court  committed  a  grave  error  in  refusing  to  submit 
the  question  of  concurring  negligence  of  the  deceafed  to  the 
jury.  Had  the  day  been  a  fair  one,  so  that  there  was  nothing 
to  prevent  a  person  from  seeing  and  hearing  an  approaching 
train,  I  should  be  of  opinion  that  the  deceased  would  have 
been  chargeable  with  the  grossest  negligence.  The  day  was 
a  very  stormy  one;  the  wind  was  high  and  snow  falling  in 
large  quantities,  and  of  course  it  was  carried  by  the  wind 
against  the  faces  of  those  travelling  against  the  wind.  From 
what  point  of  the  compass  the  wind  was  blowing  on  the 
day  of  tiie  accident  does  not  appear  in  the  case. 

But  it  does  appear  that  the  man  who  crossed  the  track 
just  ahead  of  the  deceased  could  not  see  further  than  his 
horse's  head,  unless  he  looked  pretty  sharp. 

There  is  no  evidence  that  a  person  approaching  the  track 
could  see  an  approaching  train  at  a  greater  distance  than  six 
to  eight  rods  from  the  crossing. 

If  the  train  was  moving  twenty  miles  per  hour,  it  would 
move  the  distance  of  six  rods  in  a  little  over  a  second     If 
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then  we  could  assume  that  the  deceased  saw  the  engine  six 
rods  before  it  reached  the  crossing,  he  had  no  time  to  save 
himself^  he  must  have  been  on  the  track  and  escape  im 
possible. 

If  we  assume  that  he  did  not  look  for  an  approaching 
train^  and  it  would,  under  ordinary  circumstances,  be  neg- 
ligence not  to  look,  yet  when  it  is  demonstrated  that  if  he 
had  looked,  he  could  not  have  escaped  injury  or  death,  surely 
his  right  to  recover  of  the  party  whose  negligence  caused  the 
injuiy  would  not  be  denied  himT 

Again  it  was  shown  that  the  man  who  crossed  ahead  of 
him,  did  not  hear  the  approaching  train,  and  by  reason  of 
neither  seeing  or  hearing  it,  nearly  lost  his  own  life,  must 
we  not  assume  that  the  deceased  did  not  hear  it,  and  there- 
fore, his  senses  failed  to  apprise  him  of  ills  danger. 

Is  it  probable  that  two  men  rushed  recklessly  into  the 
jaws  of  death,  having  knowledge  that  death  was  imminent  f 

If  we  are  to  indulge  in  presumptions,  is  it  not  the  rational 
one  that  men  use.  their  senses  for  their  protection  wlien  they 
have  reason  to  suppose  that  danger  is  impending. 

If  upon  the  evidence  given  by  the  plaintiff*  the  jury  could 
reasonably  feel  that,  by  reason  of  the  storm,  the  deceased 
could  not,  in  the  absence  of  ringing  of  the  bell,  or  the  blow- 
ing of  the  whistle  ascertain  the  approach  of  a  train  in  time 
to  escape  a  collision  with  it,  would  not  a  verdict  for  the 
plaintitf  have  been  sustained.  That  such  a  state  of  facta 
might  have  been  found  from  the  evidence^  I  entertain  no 
doubt. 

It  was,  therefore,  the  duty  of  the  court  to  submit  the 
question  to  the  jury,  as  to  the  concurring  negligence  of  the 
deceased,  and  because  the  request  to  submit  it  was  refused, 
a  new  triid  must  be  granted. 

The  learned  judge  said,  in  granting  the  nonsuit,  that  the 
plaintiff  had  the  afKrmotive  of  showing  by  the  evidence  that 
he  was  free  from  any  negligence  that  contributed  to  the 
production  of  the  injury. 
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This  remark  cannot  be  the  ground  for  granting  a  new  trial, 
if  it  is  erroneous,  but  it  may  be  taken  into  consideration  iu 
determining  tbe  weight  the  court  gave  to  the  evidence  of 
the  concurring  negligence  of  deceased,  when  it  refuses  to  sub- 
mit the  question  to  the  jury. 

If  the  learned  judge  intended  to  hold  that  the  plain- 
tiff is  bound  to  allege  in  a  complaint  in  an  action  for 
damages  resulting  from  an  injury  caused  by  the  negligence 
of  the  deferidant,  and  to  prove  affirmatively  on  the  trial 
that  he  (the  plaintiff)  was  not  guilty  of  negligence  that  con- 
tributed to  tiie  injury,  be  was  mistaken. 

The  concurring  negligence  of  the  plaintiff  is  matter  of 
defense,  and  the  plaintiff  is  under  no  obligation  to  prove  any- 
thing to  entitle  him  to  recover  but  the  injury,  and  that  it 
was  caused  by  defendant's  negligence. 

No  precedent  of  a  common  law  declaration  in  case  for 
negligence  can  be  found,  I  think,  in  which  plaintiff  asserts 
that  he  was  free  from  negligence,  nor  any  decision  that  he  is 
bound  to  make  such  proof*  (See  precedents  in  case  for  neg- 
ligence in  2  Chittifs  Pleadings,) 

But  where,  on  the  trial,  there  is  evidence  of  negligence 
on  the  part  of  plaintifi^  whether  it  comes  from  plaintiff's  or 
defendant's  witnesses,  the  plaintiff  must  overcome  it,  in  order 
to  entitle  himself  to  recover.  In  this  way,  and  iu  this  way 
only,  is  the  plaintiff  bound  to  disprove  his  own  negligence. 

To  meet  the  view  of  the  court,  that  the  plantiff  had  the 
burden  of  proving  the  absence  of  negligence,  affirmatively,  a 
higher  degree  of  proof  was  demanded  than  he  was  bound  to 
make,  and  thus  wrong  was  done  to  the  plaintiff 

If,  however,  the  court  merely  meant  to  say,  the  plaintiff's 
own  evidence  shows  his  negligence,  and  that  it  concurred 
to  produce  the  injury,  he  must,  therefore,  give  evidence  to 
rebut  the  inference  of  negligence  resulting  from  the  evidence 
he  had  himself  given,  he  was,  doubtless  correct.  If  plain- 
tiff^s  witnesses  proved  defendant's  defense,  it  was  as  available 
as  if  proved  by  it8el£     This  construction  of  the  charge  would 
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hardly  be  consistent  with  the  proposition  that  the  plaintiff 
held  the  affirmative  of  disproving  negligence. 

If  it  had,  it  must  follow  that  the  law  must  presume  neg- 
ligence against  him,  on  the  contrary,  negUgence  is  never  pre* 
Bumed,  but  must  be  affirmatively  proved.  There  must  be  a 
new^  trial  with  costs  to  abide  the  event. 

KoTB. — It  Mfivau  that  thia  case  turneU  od  the  ground  tbat  it  was  a  very  ^orw^  dag. 
when  the  coLiUiuu  aua  deaih  look  piaue.  Fur  it  is  admiited  that  the  deceased  would 
have  been  chHigeuUe  wiih  the  grossest  uegiigeuce,  had  the  day  been  a  fair  one. 

Now  should  uot  the  deceased  have  exercised  a  eorrespoudiug  degree  ol'  care  and 
eauiiou  iu  crosHiug  the  railroad  on  a  slotmy  duy,  to  what  he  would  have  been 
required  un  a  fair  day.  Wtui  it  uot  his  duty  ou  approaciiiiig  near  the  railroad 
track  lo  tlup^  uud  if  he  could  uot  see  as  far  as  usual  iu  fair  weather,  to  iiateu  at- 
tentively to  hear  an  approacliing  train,  especially  so  wlien  the  action  of  some  of 
ihe  other  tpauisiers  was  such  as  to  assure  biui  ihut  a  tram  was  near  at  hand,  in> 
■lead  ol  roifbiug  ou  bliodly,  in  a  snow  storm,  with  such  evidence  before  him  of 
danger  from  a  coming  train. 

This  Ciise  is  somewnat  analagous  to  that  of  Emtt  ugt.  ffudaan  M.  JR.R.  Cpl,  our 
views  of  which  are  given  pretty  fully  iu  a  Note  in  36  H»w.  p.  84.  A  case  where 
we  think  eveutuully,  great  iniusiioe  was  done  by  mulcting  Uie  railroad  ctimpany 
in  a  sum  of  $5,000,  damages,  when  it  appeared  to  be  a  very  clear  case  for  a  nousuit. 

Tne  theory  upon  which  these  railroad  collisions  occur  at  a  highway  ci-oseiug,  we 
think  to  be,  genei'aUy,  an  impatience  of  de!ay,  an  aversion  to  stopping  uuul  the 
danger  is  past.  To  be  sure,  considerate,  cautious  and  timid  people  are  careful  and 
do  uot  give  way  to  this  impatience  of  restraint,  but  are  wiliiug  to  allow^  any  reason- 
able  length  of  time  to  pass,  when  necessary,  to  avoid  danger.  But  take  the  com- 
monalty of  people  who  drive  teams  upon  public  high  way  m,  it  is  diU'ereut.  Sucti 
persons  get  accustomed  to  railroad  as  well  as  to  highway  travel.  A  uian  of  this 
description  iu  crossing  a  railroad  track  with  his  horses  and  waggon,  would  vety 
likely  cross  in  front  of  au  engine  so  near  that  the  hind  wheels  of  his  wagou  would 
barely  clear  the  engine,  nnd  after  he  had  got  across  stop  his  team  for  live  miuittes, 
and  turn  around  and  look  at  the  train,  stiying  to  himself,  *"  that  was  a  pretty  close 
shave,"  when  nothing  would  have  induced  him  to  stop  two  minutes  on  the  other 
side  and  let  the  tri^in  and  the  danger  pass  ou  before  him. 

In  the  case  of  Mrnti  (tvLpra,)  who  stopped  with  hia  team,  at  Deerstyne'tf  tavern 
in  the  village  ol  Baih,  opposite  of  Albany,  a  day  or  two  before  New  Years^ 
and  probably  after  refreshing  ihe  inner  man  and  feeling  pretty  comfortable, 
went  out,  unhitched  his  horses,  jumped  into  his  sleigh  and  sat  down  ou  the  bi>tiom 
of  it,  with  a  shawl  around  hia  face  and  ears,  steered  his  horses  fui*  the  ferry  boat, 
which  he  knew  was  waiting  for  him,  and  neither  looked  to  the  right  nor  lt:lt, 
although  he  must  have  seen,  and  probably  hea!*d  the  three  men.  one  on  his  right, 
one  on  his  left,  and  one  direeily  iu  Ironi  of  hiiu^  wsmiiig  him  ibat  au  euginoand 
cars  were  close  at  hand,  and  to  stop,  before  croM^ing  the  railroad,  >et.  we  have  no 
donbt  this  principle  of  impatience  of  delay  or  restraint,  ludueed  him  to  nrge  f{>rward 
his  horses,  with  the  hoi>e  and  expeetitlion  that  he  w^i.td  be  able  lo  cross  before  th« 
engine  reached  him.    In  this,  however,  be  was  mistakiu. 

It  is  not  that  peopiC  incline  to  rush  into  danger  and  death  in  these  caaea,  but  thci, 
deaire  lo  avoid  both,  by  a  coar««  involving  great  rialu 
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We  siill  Hdhere  to  and  inaifit.  that  the  rule  prom nigii red  by  Judge  £.  DXkwin 
Smith,  when  the  oH»e  of  Emsi^  whs  firdi  before  the  coiii't  of  uppeaii},  is  the  trve, 
Mluiury  iind  hnumne  oiie,  to  wii,  on  croH«ing  a  railioad  !ii  consiant  use,  the  pemon 
erossiut;  should  look  each  way  upon  the  tiuck  to  ascertain  whether  a  train  of  cars 
i«  approaching.  We  are  aware  that  this  rule  has  }iad  'its  stubs  and  thrusts  with 
a  zeal  worthy  of  a  better  cause,  but  wd  think  that  ii  abidoih  still  unscathed  and 
anhamied.  For  it  docs  not  require  the  performance  of  a  duty  which  the  person 
does  not  owe  to  a  mismanaged,  careless  and  negligent  railroad  company ;  nor 
has  it  any  reference  to  the  culpability  or  liability  of  a  railroad  company  what- 
ever. It  has  for  its  object  a  higher  and  nobler  end — the  preservation  of  humjun 
life,  which  is  the  highest  law  of  oar  nature. — R£p. 
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U.  S,  DISTRICT  COURT. 


In  the  matter  of  Ebnest  SacchI;  bankrupt. 


The  parpoM  and  design  of  the  bankrupt  law,  is  to  bring  the  property  of  the  baok- 
riipt  into  tlie  bankrupt  court  for  admiuistraliou  ;  and  tliat  court  is  furnished  with 
all  needful  {>ower  to  liquidate  and  settle  all  liens  thereon  ;  and  \i-here  there  are 
adverse  claims,  which  it  is  not  appropriate  or  proper  lo  litignie  by  summary  in- 
quiry and  order,  provision  is  made  by  giving  jurisdiction  to  the  district  court, 
co\icarrently  with  the  circuit  court,  for  that  purpose.  • 

tttate  courts  have  jurisdiction,  it  is  true,  to  entertain  bills  for  the  foreclosure  of 
mortgagees  upon  the  real  estate  of  a  bankrupt,  and  may,  no  doubt,  properly  exer- 
cise that  jurisdiction,  if  no  objection  is  made. 

In  general,  mortgagees  should  hot  be  permitted  to  pnrsue  the  estate  of  the  bankrupt 
in  the  state  court,  but  should  dome  to  the  tribunal  which,  under  federal  laws,  ia 
charged  with  its  administration.  , 

Upon  a  review  by  the  circuit  court  of  the  decision  of  the  district  court,  denying  an 
application  to  remove  the  assignee  in  bankruptcy,  on  the  ground  of  bad  faiih  in 
the  management  of  his  trust,  this  court  will  deny  the  application,  on  the  ground 
that  the  register  and  district  court  had  all  the  proofs  before  them  and  their  decile 
ion  thereon,  adverse  to  his  removal,  should  not  be  disturbed  by  this  court. 
In  thiH  case,  held,  that  it  was  either  misapprehension  on  the  sMbject,  or  a  disre- 
gard of  the  proper  views  of  the  bankrupt*  law,  that  led  the  mortgagees  into  the 
state  court  for  foreclosure,  after  the  bankruptcy,  and  after  the  appointment  of  an 
assignee,  and  that  the  resistinice  to  any  withdrawal  of  the  administration  from 
the  bankruptcy  court,  the  proper  tribunal,  has  resulted  in  bitter  personal  Reeling, 
great  and  unnecessary  delay.  Sic 

Also  fuldf  that  it  appears,  pending  the  controversy,  the  petitioner  for  the  review 
has  become  the  sole  creditor  of  the  bankrupt,  and  that  no  other  propeity  of  the 
bankrupt  has  come  to  the  assignee,  except  the  mortgaged  premises,  and  the  bank« 
rapt  having  united  in  *iie  petition  for  tlie  substiiniion  of  an  assignee  to  be  named 
by  the  petitioner,  as  such  sole  creditor,  and  the  assignee,  by  his  counsel  on  the 
argument  of  this  review,  declared  his  entire  assent  to  Bach  change:  Therefore, 
no  reason  exisu  why  the  prayer  of  the  petitioner  to  that  extent  ahonld  not  be 
granted. 


March  27,  1872. 

A.  C.  MoRRiBy  for  petitioner.    . 

Tracy,  Catlin  &  Van  Cott,  for  assignee. 
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Benedict,  J. — This  case  comes  before  the  court  upon  a 
petition  for  the  removal  of  an  assignee  chosen  by  the  creditors 
of  the  bankrupt. 

The  petition  is  filed  by  Gustavus  A.  Sacchi,  who  since  the 
adjudication  of  bankruptcy,  has  become  the  sole  creditor  by  a 
purchase  of  all  the  debts. 

If  tlie  petitioner  had  sought  an  order  for  the  substitution 
of  an  assignee  of  his  own  chosing  in  place  of  the  one  originally 
chosen  by  the  creditors  upon  the  ground  that  he  had  become 
the  sole  creditor,  I  should  have  felt  disposed  to  grant  the 
order.  But  such  an  order  is  declined  and  the  retention  of 
the  present  assignee  asked  to  be  made  dependent  upon  the  de- 
cision of  the  court  on  the  charges  of  misconduct  made  against 
him  in  the  petition. 

The  complaint  against  the  assignee  is,  that  without  suffi- 
cient cause  he  attacked  two  mortgages  upon  the  bankrupt's 
property  known  as  the  "  Brooklyn  Market,"  one  of  $15,000, 
held  by  Henry  Mill,  the  other  for  $30,000,  held  by  tiie 
petitioner,  and  that  he  has  delayed  a  sale  of  the  property 
for  the  purpose  of  obtaining  the  rents  in  order  to  spend  them 
in  litigation. 

I  have  examined  with  some  care  the  circumstances  under 
which  the  assignee  interposed  a  defense  to  the  mortgages  in 
question,  and  stopped  the  foreclosure  proceedings  taken  in 
the  state  court  to  procure  a  sale  of  the  property  in  question, 
and  I  find  nothing  to  support  a  charge  of  misconduct  against 
this  assignee,  but  on  the  contrary,  much  to  justify  his  attack 
upon  the  mortgages. 

I  am  confirmed  in  this  opinion  by  the  fact,  that  none  of 
the  creditors  except  the  petitioner  appear  to  have  complained 
of  the  action  of  the  assignee,  that  Mill,  whose  mortgage 
of  $15,000  was  attacked  for  usury,  does  not  appear  here  to 
complain,  and  that  where  the  mortgage  of  $30,000  lield  by 
the  petitioner,  who  is  the  father  of  the  bankrupt,  was  at- 
tacked, he  brought  up  all  the  creditors  interested  to  push  the 
attack  at  a  loss  of  $4000,  as  he  says. 
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In  view  of  all  the  circumstances^  I  am  incIiDed  to  think, 
that  it  would  have  been  good  ground  for  an  application  for  the 
removal  of  the  assfgnee  if  he  had  omitted  to  attack  the  mort- 
gages. 

Nor  is  the  method  adopted  by  him  in  his  endeavor  to  re- 
lease this  property  from  the  mortgages  open  to  criticism. 
The  charge  that  he  delayed  the  action  of  the  mortgages  in 
order  to  collect  rents  to  spend  in  litigation,  is  wholly  un- 
supported by  the  evidence,  the  proofs  do  not  show  that  he 
ever  collected  any  rents,  or  how  much  he  has  spent  in  litiga- 
tion. The  assignee  admits  that  he  has  paid  or  became  liable 
for  fees  in  the  defense  of  the  suits  brought  to  foreclose  the 
mortgages  referred  to,  but  no  amount  is  stated  or  proved,  and 
so  far  as  the  evidence  shows  there  is  no  fact  which  will 
warrant  the  inference  that  the  defense  of  the  suits  was  in- 
terposed  for  any  other  reason  except  to  protect  the  property 
from  what  he  supposed  to  be  an  illegal  demand.  It  is  true, 
that  the  assignee  might  have  applied  sooner  than  he  did  for 
an  order  directing  the  sale  of  the  property,  buf>  when  he 
did  apply  the  petitioner  opposed,  and  moreover,  it  is  by  no 
means  clear,  that  the  property  could  with  due  regard  to  the 
interest  of  the  creditors  be  sold  earlier  than  even  the  present 
time. 

If  the  petitioner  desired  for  his  own  interest  to  realize 
upon  his  mortgage  proper  proceedings  on  his  part  in  this 
court  would  have  given  him  relief  (1  Dillon^  611).  The 
petitioner  failed  to  apply  to  this,  and  took  proceedings  in  the 
state  tribunals,  thus  compelling  the  assignee  to  resoit  to  in- 
junctions in  order  to  stop  his  proceedings  there  and  save  the 
property  for  distribution  among  the  creditors  in  this  court 
where  its  distribution  properly  belongs. 

The  prayer  of  the  petitioner  is  therefore  denied,  with  costs 
of  the  proceedings  to  be  paid  out  of  the  funds. 

Woodruff,  J. — The  present  is  an  extraordinary  appeal 
to  the  circuit  court.     The  petitioner  for  the  review  of  the 
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decisions  of  the  district  court  seeks  to  remove  the  assignee  in 
bankruptcy,  on  the  ground  of  bad  faith  and  mismanagement 
in  his  trusty  and  applies  to  this  court  to  remove  the  order 
denying  his  application  in  the  form  of  the  express  decision 
and  opinion  of  the  register  in  bankruptcy,  and  of  the  district 
judge,  upon  the  proofs  herein,  that  the  assignee  would  have 
been  derelict  in  his  duty  if  he  had  not  done  substantially 
what  he  did. 

Had  it  been  possible  for  the  assignee  to  obtain  these 
opinions  in  advance  upon  these  same  proofs,  counsel  would 
hardly  have  presumed  to  say  that  the  assignee  was  guilty  of 
official  misconduct  calling  for  his  removal  because  he  acted 
in  accordance  with  those  opinions.  And  yet  the  court  is 
asked  to  condemn  him  as  guilty  of  offici^vl  misconduct  for 
doing  what  both  the  register  and  the  district  judge  approve 
As  both  of  those  had  all  the  proofs  before  them  which  are 
before  me,  the  claim  on  this  appeal  that  those  proofs  show 
wilful  misconduct  comes  very  little  short  of  an  attack  upon 
the  integritity  of  the  tribunals  by  whom  the  proofs  were 
deemed  to  justify  the  assignee.  Certainly  I  ought  not  to 
impute  wilful  misconduct  and  bad  faith  to  the  assignee  be- 
cause he  drew  from  the  circumstances  before  him  the  con- 
clusions which  the  register  and  district  judge  approve. 

The  question  here  is  not  whether  in  fact  there  was 
illegality  in  the  mortgages,  the  foreclosure  of  which  the 
assignee  resisted,  but  whether  such  resistance  was  fraudulent, 
malicious  or  from  unjust  motive,  and  not  in  good  faith  for 
tlie  benefit  of  the  creditors.  However,  I  might  conclude, 
that  upon  the  whole  case  the  mortgages  were  valid ;  that 
the  holders  had  a  right  to  an  early  foreclosure,  and  that 
delay,  while  the  rents,  if  any,  passed  into  the  hands  of  the 
assignee,  operates  prejudicially  to  the  holders  of  the  mort- 
gage* This  would  come  far  short  of  holding  that  under 
the  circumstances  which  under  the  advice  of  counsel  were 
deemed  suspicious— circumstances  which  the  register  and 
district  judge  have  declared  suspicious — the  assignee  attw  J 
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on  the  suspicion  and  sought  to  bring  the  inquiry  into  the 
proper  court  for  investigation.  But  it  is  not  true  that  had 
the  mortgagees  seen  fit  to  assert  their  nghts  in  the  mode 
which  was  most  appropriate,  any  injustice  would  have  been 
done  to  them,  nor  would  unnecessary  delay  have  been  per- 
mitted to  occur  to  ther  prejudice. 

The  purpose  and  design  of  the  bankrupt  law  is  to  bring 
the  property  of  the  bankrupt  into  the  bonkrupt  court  for  ad- 
ministration ;  and. that  court  is  furnished  with  all  needful 
power  to  liquidate  and  settle  all  liens  threon ;  and  where 
there  are  adverse  claims  which  it  is  not  appropriate  or  proper 
to  litigate  by  summary  inquiry  and  order,  provision  is  made 
by  giving  jurisdiction  to  the  district  court,  concurrently  with 
the  circuit  court,  for  that  purpose.  It  is  true,  that  state 
courts  have  jurisdiction  to  entertain  bills  for  the  foreclosure 
of  mortgages  upon  the  real  estate  of  a  bankrupt,  and  may 
no  doubt  properly  exercise  that  jurisdiction,  if  no  objection 
is  made.  Special  circumstances  may  sometimes  exist  in 
which  there  is  no  reason  for  objection  by  the  assignee,  as, 
for  example,  when  the  mortgaged  premises  are  confessedly 
of  less  value  than  the  mortgaged  debt  {In  re  Iron  Mountains 
Company  J  Northern  District  of  New  York  January^  1872), 
and  where  a  foreclosure  is  pending  and  the  proceedings  are 
nearly  completed  at  the  time  proceedings  in  bankruptcy  are 
commenced,  it  may  sometimes  be  convenient  and  economical 
to  suffer  the  validity  of  the  mortgage  and  the  amount  due  to 
be  settled  in  the  state  court  5  and,  even  then,  whether  to 
permit  a  sale  by  the  decree  of  the  state  court  or  not,  will  be 
in  the  discretion  of  the  court  in  bankruptcy.  In  general 
mortgagees  should  not  be  permitted  to  pursue  the  estate  of 
the  bankrupt  in  the  state  court,  but  should  come  to  the  trib- 
unal which  under  federal  laws  is  charged  with  its  administra- 
tion. No  injustice  can  result  from  this.  If  there  be  no  doubt 
whether  the  mortgaged  premises  are  adequate  security  for 
the  payment  of  the  debt  and  interests  (when  finally  adjudged 
due  upon  a  valid  mortgage)  the  court  will  recognize  the  prior 
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lien  of  the  mortgage  upon  the  land  and  the  equitable  right 
of  the  mortgagee  to  have  the  rents  separated  from  the  geneial 
estate  of  the  bankrupt^  by  a  receivership  or  otherwise,  and 
not  permit  them  to  be  applied  to  the  payment  of  other  debts 
or  even  to  the  expenses  of  the  assignee  or  his  fees^  and  on 
the  obvious  ground  that  he  is  only  entitled  to  the  interest 
which  the  bankrupt  has  in  the  premises.  Nor  v^ill  any  delay 
be  permitted  v^ithout  just  reference  to  the  interest  of  all  who 
are  concerned,  the  mortgagees  as  well  as  other  creditors. 

Nor  do  I  think  it  doubtful  that  where  no  just  cause  tor 
questioning  the  validity  of  the  mortgage  exists  the  courts  in 
bankruptcy  would  entertain  the  summary  petition  of  a  mort- 
gagee for  the  sale  of  the  mortgaged  premises,  and  direct  the 
assignee  to  make  the  sale  either  free  of  all  liens  or  subject  to 
the  mortgages,  as  might  be  deemed  judicious*  Nor  if  the 
assignee  disputed  the  validity  of  the  mortgage  is  it  doubtful 
that  under  the  jurisdiction  declared  in  the  second  section  oi 
the  bankrupt  law,  the  mortgagee  may  proceed  by  bill  in  either 
district  or  circuit  court. 

It  is,  therefore,  an  error  to  insist  that  the  mortgagee,  if  not 
peniiitted  to  proceed  in  the  state  court,  is  remediless,  or  that 
he  must  await  the  pleasure  of  the  assignee  and  suffer  him  to 
collect  the  rents  and  interest  of  the  mortgaged  premises, 
leaving  the  interest  unpaid.  I  can  see,  I  think,  that  it  is 
either  misapprehension  on  this  subject  or  a  disregard  of  these 
views  that  led  the  mortgagee  in  this  case  into  the  state  con.  t 
after  the  bankruptcy  and  after  the  appointment  of  an  assignee, 
and  that  the  resistance  to  any  withdrawal  of  the  administra- 
tion from  the  bankruptcy  court,  the  proper  tribunal,  has 
resulted  in  bitter  personal  feeling,  in  great  and  unnecessary 
delay  and  in  large  expenses  and  possible  loss,  which  might 
have  been  easily  avoided. 

It  further  appears  that  pending  the  controversy  the  pet- 
itioner for  the  review  has  become  the  sole  creditor  of  the 
bankrupt  (other  than  t^^o  paid  mortgages  of  the  premises  in 
question),  and  that  no  other  property  of  the  bankrupt  has 
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come  to  the  assignee,  except  the  mortgaged  premises.  The 
bankrupt  united  in  the  petition  foi*  the  substitution  of  an 
assignee,  to  be  named  by  the  petitioner  as  such  sole  creditor. 
The  assignee,  by  his  counsel,  in  the  argument  of  this  review, 
declared  his  entire  assent  to  such  charge.  There  is,  there- 
fore,-no  reason  why  the  prayer  of  the  petitioner  to  that  extent 
should  not  be  granted,  the  present  assignee  having  allowed 
the  use  of  any  moneys  collected,  his  first  and  reasonable  dis- 
bursements, and  his  commission  for  the  moneys  received  and 
paid,  or  to  be  paid.  But  it  would  not  be  just  or  reasonable 
to  allow  him,  as  was  suggested  on  the  argument,  com- 
missions based  upon  the  speculative  idea  that,  possibly  if 
continued  in  ofBce  and  permitted  for  the  mere  purpose  of 
earning  commissions  to  litigate  the  validity  of  the  mortgages 
against  the  will  of  all  who  are  interested  in  that  question,  he 
might  establish  their  invalidity. 

The  bankrupt  law  was  not  enacted  for  the  purpose  of 
enabling  assignees  to  earn  fees  by  unnecessary  litigation, 
when  no  interest  of  the  parties  to  be  affected  thereby  requires 
it,  and  where,  on  the  contrary,  every  beneficial  interest  in- 
volved therein  forbids  it.  Had  it,  therefore,  appeared  that, 
upon  the  conceded  fact,  that  there  are  no  general  creditors 
but  the  petitioner,  and  therefore,  no  interest  is  to  be  served 
by  further  contest  respecting  the  mortgages  (the  bankrupt 
himself  uniting  in  the  petition),  the  district  court  had  refused 
to  substitute  such  other  assignee,  there  might  have  been 
reason  for  asking  the  court  to  review  the  decision.  But  it 
appears  by  the  decision  of  the  district  judge  that  the  pet- 
itioner, declined  to  take  such  substitution  unless  it  proceeded 
upon  other  grounds,  and  this  also  was  conceded  on  the  argu- 
ment in  this  court.  This  however,  does  not  appear  by  the 
order  which  was  made,  and  which  is  under  review.  It 
ought,  I  think,  to  have  been  made  a  part  of  the  order,  but 
it  should  stand  on  the  record  on  adjudication  that  the  pet- 
tioner  was  not  entitled,  upon  conceded  facts,  to  have  any  part 
of  the  relief  sought.     The  mere  fact  that  the  petitioner,  under 
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the  advice  of  his  counsel,  thought  himself  entitled  to  a  removal 
of  assignee  on  the  other  ground,  probably,  ought  not  to  de- 
prive him  of  the  opportunity. to  bring  the  matter  to  a  close 
without  further  litigation. 

Let  an  order  b6  made  that  the  assignee  carry  the  estate 
of  the  bankrupt  to  such  assignee  as  the  petitioner  and  the 
bankrupt  may  name ;  or  if  they  do  not  agree,  to  refer  it  to 
register  Winslow,  to  receive  the  nomination  of  the  petitioner, 
and  if  he  approve  of  such  nomination,  then  to  the  assignee 
so  approved,  but  reserving  to  the  present  assignee  all  moneys 
collected  by  him,  until  his  just  allowance  for  his  expenses  and 
for  his  commissions  thereon  shall  be  settled  in  such  manner 

as  the  district  court  may  direct. 
Vol.  XTiTTT,  17 
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SUPREME  COURT. 

* 

Jaxes  Campbell,  et  al.,  agt  Elizabeth  F.  Ebyxng,  et  al. 

A  widow  who  elects  to  take  and  aocepts  a  groM  sam  from  sarplos  moneys  paid 
into  eoart  ondera  judgment  of  foreclosare,  in  lien  of  her  dower  right,  is  entitled 
to  the  fall  som  aocepted,  free  from  an j  ooeu  or  commissions  on  a  reference 
in  obtaining  it.     . 

Special  Termj  ChamberSy  New  Yorky  May  28,  1872. 

This  was  a  motion  to  confirm  a  referee's  report,  upon  an 
application  for  surplus  moneys  arising  from  a  sale  under  a 
j  udgment  of  foreclosure. 

There  were  but  two  claimants,  the  widow  and  the  heirs  of 
the  owner  of  the  equity  of  redemption. 

The  widow  elected  to  accept  a  gross  sum  in  satisfaction 
of  her  dower  right,  which  was  computed  by  the  referee  upon 
the  amount  paid  into  court,  by  the  referee  under  whose  direc- 
tion the  sale  was  made,  and  the  amount  so  found  due  was 
directed  to  be  paid  to  her,  free  of  all  charges,  costs,  &c. 

The  motion  was  opposed  upon  the  ground  that  the  widow's 
share  was  charegable  pro  rata^  with  the  legal  commissions  and 
charges  of  the  city  chamberlain  for  receiving  and  paying  out 
said  moneys,  and  with  the  referee's  fees  and  the  costs  of  pro- 
ceedings upon  this  application,  and  that  the  same  should  be 
deducted  from  the  amount  so  reported  due  her. 

Wakeiman  &  Latting,  for  widow. 

RiCHD.  L.  H.  FmcH,  for  guardian^  ad  litems  and  others. 

The  court,  (Leonard,  J.)  held,  that  the  widow's  dower 
right  was  not  chargeable  with  these  sums,  and  that  there 
could  be  no  reduction  for  the  same  froni  the  amount  so 
reported  due  her,  and  granted  the  motion,  to  confirm  the 
report 
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Robert  Younqhanse  agt  Adam  Finqab. 

The  defendant  appealed  from  a  Jadgment  ot  a  jaatice  of  the  peace,  rendered  against 
him  for  $95  damages  and  $5  costs,  to  the  count  j  court,  and  he  in  his  notice  of 
appeal  stated  that  *'  the  jadgment  should  have  been  more  favorable  to  him  in  this 
particular,  to  wit:  That  said  judgment  should  not  have  been  for  more  than  $:25, 
damages  besides  costs."  The  plaintiff  did  not  serve  any  order  to  modify  the 
judgment  of  the  justice. 

The  plaiutiff  obtained  a  verdict  in  the  county  court  for  $49  damages.  The  county 
court  held  and  ordered  that  the  plaintiff  should  recover  costs  in  such  court.  The 
defendant  appealed  to  this  court,  from  such  order  of  the  county  court,  and  thii 
eourt  affirmed  the  order. 

The  defendant  thereupon  appealed  from  the  last  mentioned  order,  to  the  conrt  of  ap- 
peals: That  court  held  unanimously  (by  a  written  opinion)  that  the  order  was 
erroneous,  and  that  the  defendant  was  entitled  to  cosu  in  the  county  court;  tor 
the  reason  that  the  plaintiff  did  not  serve  an  offer  to  modify  the  jadgment  of  tlie 
justice.  But  ditmiued  the  appeeU  on  the  ground  that  such  order  was  not  ajh 
poalabU* 

On  a  motion  thereafter  by  the  defendant,  at  general  term  of  this  court,  for  a  ns* 
argumaU  therein,  whether  the  plaintiff  or  the  defendant  was  entitled  lo  costs,  ia 
the  county  court : 

JlUd^  that  i}  would  be  disrespectful  to  the  eourt  of  appeals  to  disregard  the 
opinion  of  that  court,  on  the  ground  that  such  opinion  is  not  absulutely  controlling^ 
because  that  court  dismissed  the  defendant's  appeal  there.  It  was  undoubtedly 
delivered  with  a  view  of  putting  at  rat  the  question  as  to  which  party  should  re- 
cover costs  in  the  county  court  iu  cases  like  this,  as  the  decisions  of  this  court 
have  bee*n  conflicting  iu  different  districts  on  the  question : 

Eetdf  also,  that  in  accordance  with  the  opinion  of  the  eourt  of  appeals,  a  re-an- 
gument  of  the  qnestion,  be  granted,  and  that  the  defendant  is  entitled  to  costs  in 
the  county  court,  and  that  the  order  of  the  county  court  allowing  eoeu  to  the 
plaintiff,  be  revenedf  and  that  the  defendant  have  a  judgment  for  coeta  in  that 

-  court,  Slu. 

Fourth  Department^  Albany  Ghneral  Term. 
Argued  March  8,  1872. 
Decided^  Elmira  General  Termy  Jfay,  1872. 
Before  Milleb,  P.  J,j  Potter  and  Balgom,  JJ. 
The.  plaiDtifT  recovered  a  judgment  before  a  justice  of  the 
peace  for  $95  damages  aiid  $5  costs.     The  defendant  ap- 
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pealed  from  the  judgment  to  the  Columbia  couuty  court, 
and  the  following  clause  was  in  his  notice  of  appeal,  to  wit : 
'^  The  appellant  claims  the  said  judgment  should  have  been 
more  favorable  to  him  in  this  particular,  to  wit :  That  said 
judgment  should  not  have  been  for  more  than  $25  damages, 
besides  cost&" 

The  plaintiff  had  a  verdict  in  the  county  court  for  $49 
damages ;  and  that  court  held  and  ordered  that  the  plaintiff 
should  recover  costs  in  such  court.  The  defendant  appealed 
to  this  court  from  the  order  of  the  county  court,  allowing  the 
plaintiff  to  recover  costs.  This  court  affirmed  such  order, 
allowing  the  plaintiff  to  recover  costs. 

The  defendant  appealed  from  such  order  of  this  court  to 
the  court  of  appeals.  That  court  held  unanimously,  that 
the  order  was  erroneous,  and  that  the  defendant  was  entitled 
to  costs  in  the  county  court ;  for  the  reason  that  the  plain- 
tiff did  not  serve  any  offer  to  modify  the  judgment  of  the 
justice  of  the  peace.  But  the  court  of  appeals  dismissed 
the  s^pp^^l  on  the  ground  that  such  order  was  not  appealable, 
to  wit;  that  no  appeal  from  the  order  could  be  taken  to  the 
court  of  appeals. 

The  defendant  now  moves  for  a  re-argument  in  this  court 
ot  the  question,  whether  the  plaintiff  or  the  defendant  was 
entitled  to  costs  in  the  county  court 

R.  E.  Andrews,  for  plaintiff. 
Beale  &  Benton,  for  defefidant. 

By  the  courtj  Balcou,  J. — ^The  opinion  of  Peckham,  eT"., . 
in  the  court  of  appeals,  shows  that  all  the  judges  of  that 
court  were  of  the  opinion  that  the  defendant  and  not  the 
plaintiff  was  entitled  to  costs  of  the  action  in  the  county 
court.  That  opinion  is  in  accordance  with  the  decisions  of 
this  court  in  Fox  agt.  NelliSy  {25  How.,  147) ;  Myers  agt 
TF*ife,  (37  How.y  393);  Reed  agt.  Moore^  (31  JETow.,  264); 
Loomis  agt.  Uighee^  (29  How.y  232). 
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We  would  be  disrespectful  to  tb«  court  of  appeals  if  we 
should  disregard  the  opiaioa  of  that  court  in  this  case^  ou  the 
ground  that  such  opinion  is  not  absolutely  controlling  because 
that  court  dismissed  the  defendant's  appeal  there.  It  is  true  " 
the  opinion  of  that  court^  as  to  which  of  the  parties  shoiild. 
have  recovered  costs  in  the  county  court^  was  not  necessary 
to  the  decision  made^  which  was  merely  one  dismissing  the 
appeal  But  it  was^  undoubtedly,  delivered  with  the  view 
of  putting  to  rest  the  question  as  to  which  party  should 
recover  costs  in  the  county  court  in  cases  like  this.  And  I 
think,  it  was  proper  for  the  court  of  appeals  to  put  forth  the 
unanimous  opinion  of  the  judges  in  this  case,  on  the  question 
of  costs  in  the  county  court ;  for  the  reason  that  tiie  de- 
cisions of  this  court  have  been  conflicting  in  difiereut  districts 
on  the  question.  I  hope  my  views,  as  to  the  piopriety  of 
the  court  of  appeals  unnecessarily  expressing  their  opinion 
on  a  question  in  the  case  are  the  same  they  would  be,  if  the 
opinion  of  that  court  had  been  adverse  tu  the  opinions  here- 
tofore delivered  by  me  at  general  terms  of  this  coiirt  in  the 
sixth  judicial  district,  instead  of  being  in  harmony  with 
them. 

It  is  true,  that  the  question  as  to  which  party  to  this  action 
should  recover  costs  in  the  county  court,  arose  since  the 
section  of  the  Code  aifecting  the  question  was  last  amended; 
and  that  the  court  of  appeals  did  not  notice  the  fact  in  their 
opinion,  that  such  section  had  been  amended  since  neaiiy  all 
of  the  decisions  of  this  court  on  the  aforesaid  question  were 
made.  But  the  cowh  of  appeals  decided  such  question  as 
that  section  of  the  Code  now  is ;  and  we  should  presume 
that  the  judges  of  that  court  were  aware  of  all  the  amend- 
ments that  had  been  made  to  that  section. 

The  opinion  of  the  court  of  appeals  in  the  case  is  in  full 
accord  with  my  own  judgment,  and  I  think,  we  ought  to 
be  governed  by  it,  although  we  might  disregard  it  if  we    . 
deemed  it  our  duty  so  to  do. 

For  these  reasonsi  I  am  of  opinion^  that  we  should  grant  a 
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On  the  said  2d  day  of  May,  Hod.  E.  B.  Pottle  and  A. 
McDonald^  Esq.^  appeared  as  counsel  for  the  petitioners, 
and  Hon.  H.  L.  Comstock^  appeared  as  counsel  for  contest- 
ants, Mason  Reed,  Addison  Steams  and  Charles  Middaugh. 
Tbe  evidence  closed  on  the  11th  day  of  May, .  instant,  and 
on  the  same  day  was  submitted  to  me,  together  with  objec- 
tions raised  by  contestant's  counsel  for  decision. 

The  conclusion  to  which  I  have  arrived,  renders  it  un- 
necessary for  me  to.  determiiie  whether  the  consent  of  a 
majority  of  the  taxpayers  of  said  town  has  been  obtained, 
for  the  reason  that  two  of  the  objections  raised  at  the  thres- 
hold'of  the  proceedings,  are,  .in  my  judgment,  fatal  to  the 
petitioners.     Those  objections  are  as  follows : 

1^^.  The  petition  does  not  state  that  the  Geneva  and 
Southwestern  Railway  Company   is  a  corporation  in  this 


I  state.      ^ 


2d.  The  petition  contains  a  condition  which  renders  the 
petition  void. 

To  understand  the  force  of  these  objections,  it  wiU  be 
neeisssary  to  refer  to  the  petition  addressed  to  the  county 
judge.     The  language  of  the  petition  is  as  follows : 

^^  The  undersigned  respectfully  represent  that  they  are  a 
majority  of  the  taxpayers  of  the  town  of  Qorham,  in  the  county 
of  Ontario,  who  are  taxed  for  property  (not  including  those 
taxed  for  dogs,  or  highway-tax  only),  upon  the  lust  preced- 
ing tax  list  of  said  town  of  Gorham ;  that  they  are  assessed 
and  taxed  for,  or  represent  a  majority  of  the  taxable  property 
upon  said  tax  list,  and  that  they  desire  the  said  town  of 
Gorham  shall  create  and  issue  its  bonds  to  the  amount  of 
fifty  thousand  dollars,  and  invest  the  same,  or  the  proceeds 
thereof,  in  the  stock  of  the  Geneva  and  Southwestern  Railway 
Company." 

The  condition  of  this  petition  is — ^If  the  said  ^*  The  Geneva 
and  Southwestern  Railway  Company^  accept  the  subscnption 
to  its  stock  and  payment  therefor  by  the  bonds  or  proceeds 
as  authorized  by  thia  petition^  they  thereby  forfeit  all  right. 
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and  hereby  agree  to  make  no  claim  to  any  bonds  of  said 
town  of  Gorham,  or  the  proceeds  thereof,  by  virtue  of  a 
certain  other  petition  ol  the  taxpayers  of  the  said  town,  to 
isisue  the  bonds»of  said  town  for  a  like  amount  and  purpose, 
which  petition  was  filed  with  the  county  judge  of  Ontario 
county,  October  28,  A,D.  1871,  This  petition  is  made 
under  and  in  pursuance  of  chapter  925  of  the  laws  of  1871, 
and  all  acts  of  which  it  is  amendatory. 

The  language  of  section  1,  of  the  statute  above  referred 
to,  80  far  as  it  relates  to  what  must  be  set  forth  in  the  pet* 
ition,  is  as  follows : 

'*  Whenever  a  majority  of  the  taxpayers  of  any  municipal 
corporation  in  this  state  who  are  taxed  or  assessed  for  prop- 
erty, not  including  those  taxed  for  dogs,  or  highway  tax  only, 
upon  the  last  preceding  assessment  roll  or  tax  list  of  said  cor- 
poration, and  who  are  assessed  or  taxed,  or  rejjresent  a 
majority  of  the  taxable  property  upon  said  last  assessnient 
roll  or  tax  list,  shall  make  application  to  the  county  judge 
of  the  county  in  Which  such  municipal  corporation  is  situate, 
by  petition,  verified  by  one  of  the  petitioners,  setting  forth 
that  they  are  such  majority  of  taxpayers,  and  are  taxed  or 
assessed  for,  or  represent  such  a  majority  of  taxable  property, 
and  that  they  desire  that  such  municipal  corporation  shall 
Qreate  and  issue  its  bonds  to  an  amount  named  in  suph  pet* 
ition,  and  invest  the  same,  or  th^  proceeds  thereof,  in  the 
stQpk  or  bonds  (as  said  petition  may  direct)  of  such  railroad 
coippany  in  this  state,  as  may  be  named  in  said  petition,  it 
shall  be  the  duty  of  the  said  county  judge  to  order,"  &c. 

The  language  of  said  section,  so  far  as  it  relates  to  the  con- 
ditions which  the  petition  may  contain,^  is  as  follows : 

'^  The  petition  authorized  by  this  section,  may  be  absolute 
or  conditional ;  and  if  the  same  be  conditional,  the  acceptance 
pf  a  subscription  founded  on  such  petition,  shall  bind  the  rail- 
road company  accepting  the  same  to  the  observance  of  the 
condition  or  conditions  specified  in  such  petition  ;  provided, 
however,  that  non-compliance  with  any  condition  inserted  in 
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such  petitioa  shall  not  in  any  manner  invalidate  the  bonds 
created  and  issued  in  pursuance  of  such  petition." 

The  above  objections  will  be  examined  in  their  order. 

1^^.  It  will  be  seen  that  ^^  The  Geneva  and  Southwestern 
Railway  Company^  is  not  set  forth  in  the  petition  as  being  a 
corporation  in  this  state.  It  nowhere  appears  in  the  petition 
that  it  is  in  this  state  ;  indeed^  its  locality  is  not  stated  at 
alL  Courts  cannot  take  judicial  notice  of 'the  location  of 
corporations,  unless  the  same  is  at  least  alleged.  It  cannot 
be  presumed  that  the  "  Geneva  and  Southwestern  Railway 
Company"  is  a  corporation  in  this  state^  by  the  mere  naming 
the  company. 

It  is  a  well  settled  principle  that  in  actions  at  law  where 
the  complaint  sets  forth  the  name  of  the  corporatioa  and 
describes  it  as  a  corporation  in  this  state,  duly  organized  un- 
der the  laws  thereof,  that,  however  truthful  this  allegation 
and  description  may  be,  yet  if  the  answer  denies  it,  however 
false  that  answer  may  be,  the  court  cannot  take  judicial  notice 
of  the  existence  of  the  corporation. 

In  such  case,  the  popularly  well  known  corporation,  known 
as  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany,  cannot^  in  an  ai3tion  at  law,  be  presumed  by  the  court 
to  be  a  corporation  in  this  state ;  in  other  words,  the  courts 
cannot,  in  such,  case,  take  judicial  notice  of  its  existence.  I 
do  not  understimd  this  proposition  was  disputed  on  the 
argument,  but  it  was  contended  by  petitionee'  counsel  that 
if  the  petition  alleged  a  railroad  corporation  which  is  in  fact 
in  this  state,  though  not  so  stated  in  the  petition,  it  is  suffi- 
cient, and  that  fact  could  be  proved  aliunde  the  petition. 

It  mujdt  be  remembered  that  this  statute  is  in  derogation 
of  the  common  law,  and  therefore,  muet  be  strictly  construed^ 
as  the  ^courts  have  frequently  held.  If  it  would  seem  hyper- 
critical to  hold,  even  under  the  rule  of  strict  construction, 
that  the  petition  is  invalid,  because  it  does  not  set  forth  a 
corporation  in  this  state,  in  terms.  Yet,  by  another  rule  of 
construction^  prevailing  in  criminal  cases^  which  in  principle 
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is  applicable  here,  the  corporation  must  be  set  forth  in  the 
peutio&  as  being  in  this  state,  because  it  is,  at  least  in  the 
enacting  clause,  provided  that  such  company  shall  be  a  rail- 
road company  in  this  state.  By  this  proviso,  so  to  ^peak, 
no  company  other  tlian  a  railroad  company  in  this  state^  can 
receive  the  benefit  of  this  act. 

It  is  a  well  settled  principle  that — "  Where  the  proviso 
adds  a  qudification  to  the  enactment,  so  as  to  bring  a  case 
within  it,  which,  but  for  the  proviso,  would  be  without  the 
statute, .the  indictment  must  show  the  case  to  be  within  the 
proviso"  {Wharton^s  American  Criminal  LaWy  ^  379,  and 
cases  cited. 

But  it  is  enough  for  me  to  say,  that  this  question  has 
been  decided  in  the  third  judicial  department,  in  the  case  of 
The  People  ex  rel,  Hoag  agt.  PecA,  4  Lansing^  53t}). 

In  this  case,  the  petition  sets  forth  that  the  railroad  com* 
pany  named,  is  ^^  a  railroad  company  in  this  state,"  (New 
York.)  His  Honor  Judge  Daniels,  who  writes  the  opinion 
of  the  court,  says : 

'^  The  statutes  relating  to  these  proceedings  certainly  con* 
template  that  the  railroad  company  shall  be  incorporated 
before  they  can  be  law^fully  taken ;  but  they  contain 
nothing  re(][uiring  that  to  be  proved  as  a  fact  before  the 
county  judge,  or  to  be  stated  with  any  special  particularity 
in  the  petition.  What  they  require  is,  that  it  should  be  a 
railroad  company  within  this  state,  and  be  named  iu  the 
petition.  And  that  was  complied  with  in  this  case.  It 
could  not  be  a  railroad  company  in  this  state,  unless  it  was 
incorporated  under  its  laws.  And  the  statement  oi  what 
tlie  statute  requires  the  petition  to  contain  is  necessarily  an 
averment  that  the  company  has  been  so  incorporated." 

It  will  thus  be  seen  that  the  statement  in  the  petition  that 
the  .company  is-  a  corporation  in  this  state,  is  equivalent  to 
alleging  its  due  organization  under  the  laws'of  this  state,  be- 
cause, it  cannot,  under  our  statute,  be  a  corporation  in  this 
state,  unless  it  is  duly  organized..    And  the  court  says,  the 


888     NEW  YORK  PRACTICE  REPORTS. 


In  I  he  matter  of  the  Town  of  Gorham 


Btatute  requires  the  petition  to  contaiD  this  Btatement.  The 
petition  before  me,  therefore,  is  invalid,  for  the  reason  of  the 
omission  of  such  statement. 

If  there  can  be  any  doubt  as  to  the  requirement  of  said 
section,  that  this  averment  must  be  set  forth  in  the  petition, 
it  would  not  become  me  to  ignore  the  plain  language  of  the 
court  above  stated. 

The  petitioners'  counsel,  Mr.  Pottle,  conceded  on  the  argu- 
ment, it  was  not  a  clear  question,  but  was  willing  tq  take  the 
responsibility  of  a  decision  in  favor  of  the  petitioners.  To 
tbu3  decide,  even  though  there  might  be  doubt  as  to  the 
construction  which  I  have  given  to  said  section,  would  be  an 
act  of  injustice  towards  the  contestants  whose  property  is 
sought  to  be  affected  without  their  consent,  thereby  casting 
the  burden  of  the  labor  and  expense  upon  them  to  review 
the  proceeding.  In  such  case  the  burden  should  be  placed 
on  those  who  seek  the  aid.  . 

2d.  Whatever  doubt  there  may  be  as  to  the  validity  of  the 
first  objection,  there  can  be  none  as  to  the  second,  by  reason 
of  the  condition  contained  in  the  petition. 

It  will  be  seen  by  reference  to  the  petition  and  condition 
above,  that  said  condition  in  no  way  effects  the  bonding 
sought  in  this  proceeding.  So  far  as  this  proceeding  is  con- 
cerned, the  petition  is  absolute. 

The  condition  is  simply,  that  the  company,  in  case  bonds 
are  i^ued  by  virtue  of  this  proceeding  and  accepted  by  the 
company,  they  thereby  forfeit  all  right  and  agree  to  make  no 
claim  to  the  bonds  in  the  first  proceeding.  No  condition 
that  bonds  shall  not  be  issued  in  this  proceeding.  No  con- 
dition that  the  company  shall  not  accept  the  bonds  or  the 
proceeds  thereof  in  this  proceeding.  If  bonds  were  issued 
by  virtue  of  this  proceeding,  no  one  supposes  tiie  company 
would  relinquish  their  claim  to  them  or  the  proceeds  thereof. 
That  is  the  end  sought  by  .the  proceeding. 

The  petitioners  have  given  their  consent  to  aid  the  com- 
pany in  this  way,  with  the  understanding  that  the  town  is 
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not  to  be  saddled  with  a  debt  of  $50,000  by  virtue  of  the  - 
previoi^  proceeding. 

Is  it  to  be  presumed  they  would  have  given  their  consent 
to  bood  the  town  in  this  proceeding  for  $50,000;  if  they  had 
understood  they  were  powerless  to  prevent  the  company  from 
accepting  the  bonds  or  the  proceeds  thereof  for  $50^000  more, 
in  case  the  company  is  successful  in  that  proceeding,  which 
is  now  in  the  process  of  review  f  Yet  such  is  the  fact ;  and, 
if  both  proceedings  are  successful,  the  town  may  be  bonded 
for  $100,000,  in  spite  of  the  petitioners. 

But  it  is  said  by  petitioners'  counsel,  this  condition  shall 
not  be  violated  ;  the  company  intend  in  good  faith  to  abide 
by  the  condition,  and  in  no  event  will  accept  from  the  town 
of  Gtorham  to  exceed  the  sum  of  $50,000.  Mr.  Pottle,  as 
counsel  for  petitioners,  and  as  president  of  the  company, 
pledges  before  me  in  his  argument  (to  quiet  all  apprehensions 
on  that  subject),  that  this  5ondition  shall  be  strictly  observed 
by  the  company.  No  one  will  doubt  the  good  faith  of  the 
counsel,  but  the  present  officers  of  this  company  have  no 
power  to  bind  the  action  of  their  successors,  and  if  the  con- 
dition in  question  is  illegal  and  unauthorized,  as  I  think  it 
clearly  is,  then  the  corporation  is  in  no  way  bound  by  it. 
Manifestly  it  is  no  condition  of  th]s  petition.  The  bonds 
sought  to  be  issued  in  pursuance  of  this  petition,  are  to  be 
paid  unconditionally,  at  all  events. 

This  petition  attempts  to  make  a  condition  outside  of  it, 
and  to  incorporate  it  into  the  petition  in  the  former  proceed- 
ing, by  which  that  shall  become  null  in  ciise  this  proceeding 
is  successful. 

The  section  of  the  statute  above  quoted,  goes  only  so  fax 
as  to  authorize  the  petitioners  in  this  petition  to  make  the 
same  conditional,  and  there  stops.  It  does  not  authorize  it 
to  make  or  append  conditions  to  or  in  any  manner  whatever 
to  afiect  any  other  proceeding  of  the  like  nature. 

The  two  proceedings  are  distinct  and  wholly  independent 
of  each  other,  and  neither  can  in  any  way,  interfere  with  thcf 
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other.  If  either  or  both  proceedings  are  successful^  then  the 
officers  charged  with  the  duty  of  carrying  them  into  effect, 
must  proceed  and  bond  the  town  irrespective  of  any  con- 
ditions whatever,  and  thus  one  of  the  main  inducements  of 
the  petitioners,  in  giving  their  consent  in  this  proceeding, 
will  be  utterly  defeated. 

Should  it  happen^  as  it  is  not  imprvjbable  to  suppose,  that 
the  former  proceeding  is  pursued  to  a  final  consummation, 
while  the  proceedings  by  virtue  of  this  petition  are  still 
pending,  in  process  of  review  or  otherwise,  and  such  final 
consummation  should  result  successfully  to  the  petitioners, 
and  the  bonds  thereon  should  be  issued  and  accepted  by  the 
company,  as  it  is  very  likely  they  would  be,  inasmuch  as  the 
result  would  yet  be  undetermined  in  this, proceeding,  then  the 
town  is  clearly  bonded  in  the  sum  of  $50,000. 

In  the  event  that. the  proceedings  by  virtue  of  this  pet- 
ition finally  are  successful,  there  is  no  power  to  prevent  the 
town  from  being  bonded  tor  $50,000  more.  The  issue  of  the 
bonds  could  not  be  restrained  by  injunction ;  an  injunction 
can  only  be  sustained  where  there  is  a  violation  of  a  legal 
right.  / 

On  what  ground  could  an  injunction  be  issued  T  It  may 
be  answer^,  upon  the  ground  of  a  non-compliance  with 
the  condition  in  the  petition  in  this  proceeding,  but  the  an- 
swer to  that  is,  the  act  provides  (^  1,  above)^  "  that  non- 
compliance with  any  condition  inserted  in  such  petition, 
shall  not,  in  any  manner,  invalidate  the  bonds  created  and 
issued  in  pursuance  of  such  petition." 

For  the  reasons  above  stated,  this  proceeding  must  be 
dismissed. 
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SUPREME  COURT. 
CShauncet  Rathbuk  agt.  Charles  Mabkham. 

A  motion  to  iqRke  mora  definite  and  certain,  nnder  section  160  of  the  Code,  ahonld 
point  Dnt.wberain  the  alleged  defect  oooristA 

Monroe  Special  Terntj  Aprils  1872. 

MonoK  to  make  more  definite  and  certain,  parts  of  the 
complaint. 

The  notice  of  motion  asked  that  certain  allegations  of  the 
complaint  specified  in  the  notice,  '^  being  allegations  so  in- 
definite and  uncertain  that  the  precise  nature  of  the  charge 
is  not  apparent,  may  be  required  to  be  made  definite  and 
certain  by  amendment,  or  that  said  allegations  may  be  stricken 
out  as  irrelevant  and  redundant.'' 

J.  H.  Stevens,  Jr.,  for  motion. 
William  Ruhsey,  opposed. 

James  C.  Smith,  J. — ^Motion  under  section  160  of  the 
Code,  to  require  parts  of  the  complaint  to  be  made  definite 
and  certain,  ^uch  a  motion  is  a  substitute  for  a  special 
demurrer  for  want  of  form,  and  the  moving  papers  should 
point  out  wherein  the  alleged  defect  consists.  The  motion 
papers  in  this  case  being  defective  in  that  respect,  the  mo- 
tion is  denied,  but  without  costs  (as  the  question  is  new), 
and  with  leave  to  renew  it  at  the  next  special  term,  and  time 
to  answer  is  extended  till  that  term.     Ordered  accordingly. 
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SUPREME  COURT, 
Charles  F.   LivEBMOREy  Henbt  ClbwS;  and  others  agt 

RiGHABD   BaINBBIDQE* 

Upon  the  death  of  a  Bole  defendant  in  an  action,  in  which  aoch  .defendant  has  inter- 
posed a  coanterclaim.  and  issue  has  been  ioined  thereon,  the  representatives  of 
each  deceased  defendant  have  a  right  to  coutinoe  the  action,  if  the  cause  of  action 
is  one  which  by  law  sanrivesto  ihem. 

The  action  in  snch  a  case  is  not  abated  (Codtj  $  121),  and  the  court  wiU  upon  motion 
alio^  it  to  be  eoniinued  by  the  executors. 

Where  a  defendant  interposes  a  eoanierclaim  in  an  action,  and  asks  for  affirmatiTe 
reliefs  and  issue  is  joined  upon  his  claim,  he  beoomes  an  aetor  in  the  case,  and  may 
proceed  in  it  as  if  he  were  in  fiiot  a  plaintiff  (AJUrming  8.  C.,at  Special  2Wm,  4tt 
Haw.f  53). 

New  York  General  Term^  November ^  1871.* 
This  case  is  reported  at  page  53  of  vol'.  42  of  Howard's 
Pr»  BeportSy  where  a  statement  of  the  facts  will  be  found,  and 
decision  at  special  term.  The  plaiotifis  appealed  from  the 
order  allowing  the  executors  to  continue  the  case,  to  the 
general  term. 

£.  R.  Robinson,  for  plainiijfs  and  appeUanis. 
Robert  Sewell,  for  executors  of  defendant 

By  the  courty  Cahdozo,  J. — So  far  as  authority  goes,  it 
will  be  found,  upon  careful  examination,  that  there  are  bat 
two  cases  directly  in  point,  one  being  ^he  case  of  Keene  agt. 
'La  Farge  (1  Bosw.,  07 J),  and  the  other  the  decision  which 
we  are  called  upon  to  review.  Both  decisions  are  tnade  at 
special  term,  each  of  them  by  a  judge  of  great  learning  and 
experience,  and  each  entitled  to  equal  and  profound  respect 
I  venture  at  any  time  with  great  diffidence  to  difler  from 
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either  of  those  distinguished  jurists,  and  on  the  present  oc- 
casion,  in  view  of  the  difference  in  their  judgments,  I  thinks 
the  question  may  well  be  treated  as  a  new  one. 

In  remarking  that  there  is  no  other  decision  in  point,  I 
have  not  overlooked  either  the  case  decided  by  Chancellor 
Walworth  (9  Pai^e^  393),  nor  the  cases  collated  in  Voorhie^ 
Code,  (note  L  to  ^  121,  p.  Ill),  nor  yet  the  case  of  Schuschard 
agt.  Beimer  (I  Baly,  459). 

Schuschard  agt  JReimer  was  a  motion  after  judgment  had 
been  had  in  favor  of  the  defendant,  and  an  appeal  taken  by 
the  plaintiflT;  and  it  was  decided  on  the  ground  that  a  writ 
of  scire  facias  would  lie  whenever  a  new  person  was  to  be 
benefited  or  charged  by  the  execution  of  a  judgment  fo  make 
him  a  party  to  it,  and  that  the  writ  being  abolished,  a  motion 
could  not  properly  be  made  under  section  121.  That  case 
has  application  here  to  the  extent  of  showing  that  if  the  rep- 
resentatives of  the  deceased  defendant  can  have  the  action 
continued  at  all,  they  may  move  under  the  section  in  question, 
and  for  that  purpose  I  have  cited  it. 

The  other  cases,  except  Lorillard  agt.  DiaSy  may  be  dis- 
missed with  the  remark  that  they  were  all  decided  upon  the 
ground  that  the  cause  of  action  did  not  survive,  and  ther^ 
fore  they  have  no  applicability  here. 

Lorillard  agt.  Dias  (9  PaigCy  393)  waa  decided  upon  the 
construction  of  a  statute  which,  upon  careful  examination, 
will  be  found  to  differ  froni  the  Code.  It  is  provided  by  2 
R  5.,  p.  f91,  Edmond^s  Ed.y  %  107,  as  follows:  "When 
the  cause  of  action  shall  survive,  no  suit  in  Chancery  shall 
abate  by  the  death  of  one  or  more  of  the  complainants  or 
defendants."  That  is  as  much  of  the  section  as  it  is  necessary 
to  quote  for  the  present  purpose.  It  will  be  observed  that 
the  statute  does  not  provide  for  the  death  of  one  or  all,  but 
one  or  more.  It  might  very  well  be  held,  as  the  chancellor 
did,  that  this  action  did  not  relate  to  a  sole  defendant,  or  all 
the  defen/iants. 

But  our  Code  (^  121)  is  different.    It  reads,  '*  No  action 

Vol.  XLin  18 


274     NEW  YORK  PRACTICE  REPORTS. 

Livermore  agt.  Bainbridge. 

shall  abate  by  the  death,  marriage  or  other  disability  of  a 
party,  if  the  cause  of  action  survive  or  continue."  Now,  it  is 
very  well  settled  that  the  word  "  party,"  includes  all  the  in- 
dividuals constituting  the  ^^  party"  plaintiff  or  defendant. 
This  is  a  case  plainly  and  literally  within  the  very  words 
of  the  section.  A  "  party,"  the  party  defendant,  has  died, 
and  the  statute  says  that  shall  not  abate  the  action.  It  does 
not  say  that  the  death  of  ''  one  or  more  of  tlie  plaintiffs  or 
defendants,"  but  the  death  of  a  "  party"  shall  nbt  affect  the 
action.  In  this  case,  there  was  but  one  defendant.  He  was 
the  ** party"  defendant.  That  "party"  has  died;  but  the 
Code  says  that  the  action,  nevertheless,  shall  not  abate.     As 

* 

the  action  is  not  abated,  I  think  the  proper  construction  of 
the  section  and  the  right  rule  of  practice  is  that  the  rep- 
resentatives of  either  party  having  an  interest  in  the  suit  may 
have  an  order  tp  continue  it. 

In  the  present  case,  the  defendant's  representatives  have  a 
very  clear  interest.  They  want  judgment  in  their  favor  on 
the  counterclaim. 

The  fact  that  usually  the  court  would  permit  the  plaintiffs 
on  the  record  to  discontinue  tl\e  action,  notwithstanding  the 
InteqDOsition  of  a  counterclaim,  does  not  militate  against  this 
view..  There  is  no  absolute  right  to  such  discontinuance. 
The  question  of  allowing  it  is  in  the  discretion  of  the  court, 
which  will  exercise  it  according  to  all  the  circumstances  of 
each  particular  case ;  and  it  is  iiot  too  much  to  say,  that 
when,  as  claimed  on  the  argument  here,  the  cause  has  been 
nearly  completed,  and  a  cross-accion  has  been  stayed  on  the 
application  of  the  plaintiff,  on  tlie  ground  that  the  defendant 
could  obtain  relief  on  tlie  counter-claim  in  this  action,  leave 
to  discontinue  would  and  should  be  refused.  It  is  only  a 
question  of  practice,  and  wholly  under  the  control  of  the 
court. 

I  have  cited  the  case  of  Schuschard  agt.  BeimeTf  to  show 
that  as  the  petitioners  have  the  right  to  have  the  action  con-^ 
tinued^  they  may  move,  as  they  did;  under  the  12 1st  section 


NEW  YORK  PEACTIC5E  REPORTS.     275: 

i 

Livermore  agt  Bainbridge. 

of  the  Code.  I  simply  desire  to  add^  that  even  if  that  section 
did  not  authorize  the  making  of  the  motion^  that  would 
present  no  difficulty.  If  the  cause  of  action,  as  here  survives^ 
and  the  petitioners  have  the  right  of  action  continued^  and 
there  be  no  method  for  procuring'the  continuation  of  it  ex- 
pressly provided;  then  it  would  be  merely  an  omission  in  the 
Code  as  to  a  point  of  practice,  which  the  court,  in  the  ex- 
ercise of  its  general  powers  over  such  matteili  would  supply 
and  regulate.  In  any  view,  I  think  the  order  below  was  just 
and  right,  and  should  be  affirmed. 

The  plaintiff  again  appealed  to  the  court  of  appeals,  where 
the  orders  of  the  supreme  court  were  affirmed,  principally 
upon  the  ground,  that  the  defendant  was  an  actor  in  the 
case. 


276     NEW  YORK  PRACTICE  REPORTS. 


Townsend  9gL  Ingersoll. 


SUPREME  COURT. 
Anit  W.  Townsend  agt.  Platt  C.  Inoebsoll. 

Where  payments  are  made  npon  a  prominory  note,  given  bj  the  defendant  to  the 
intestate  in  his  life  time,  to  his  weUm  having  possession  of  the  note,  b«f»rt  letters 
of  administralion  are  granted  to  her,  on  the  granting  of  snob  Utters  snbseqnentljr 
to  hei,  the  doctrine  pf  relation,  from  the  death  of  the  intestate  confirms  her  acts 
made  for  the  benefit  of  the  estate  and  renders  the  payments  tbos  made  a  new 
promiie  and  takes  the  note  ont  of  the  statute  of  Umitationt. 

Second  Judicial  Departmenty  Brooklyn  Oeneral  Temty 
Maify  1872, 

Before  J.  F.  Barnabd^  P.  J.,  J.  W:  Gilbebt  and  A.  B. 
Tappen,  JJ. 

Appeal  by  defendant  from  judgment  for  plaintiff  entered 
npon  report  of  referee.  The  facts  will  appear  in  the  referee's 
report^  which  is  as  follows : 

To  the  Supreme  Court :  This  cause  having  been^  by  order 
of  this  court,  made  April  3d,  1871,  referred  to  me  to  hear 
and  determine,  I  respectfully  report : 

Thai  I  have  been  attended  by  the  parties,  heard  and  con- 
sidered their  testimony,  and  find  and  decide  as  follows: 

As  matters  of  fact,  that  defendant,  on  the  29th  day  of  June, 
1854,  made  his  promissory  note  in  writing,  in  the  words  and 
figures  following,  to  wit : 
$500  Elmira,  June  29,  1854. 

Six  months  from  date,  for  value  received,  I  promise  to  pay 
Thomas  Townseijd,  or  order,  five  hundred  dollars,  with  use, 
t)n  settlement  to  date,  for  Coryle  Extract,  &c.     P.  0.  Ii^geb- 

80LL. 

and  delivered  the  same  to  the  said  Thomas  Townsend. 
That  thereafter,  and  on  or  about  the  18th  day  of  October, 
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1868,  the  said  Thomas  TowDsend  died  intestate,  and  that  on 
the  24th  day  of  October,  1 870,  letters  of  administration  were 
granted  by  the  surrogate  of  the  county  of  New  York  upon    , 
his  estate  to  the  plaintiff)  who  duly  qualified  as  such  admin-  >> 
^Btratrix. 

That  on  the  date  following,  the  following  sums  were  paid 
by  defendant  upon  the  said  note  to  the  plaintiff: 

On  the  22d  day  of  January,  1869,  $10  ;  on  the  Ist  day 
of  March,  1869,  $15  50 ;  on  the  7th  day  of  June,  1869; 
$J3  ;  on  the  11th  day  of  August,  1869,  $5  ;  on  the  2d  day 
of  September,  1869,  $2.  In  all  amounting  to  the  sum  of 
$45  50,  which,  with  interest  thereupon  to  the  date  of  this 
my  report,  amounting  to  eight  dollars  and  fifty  cents  should 
be  credited  to  defendant  upon  said  note,  and  that  no  other 
payment  have  been  made  by  defendant  upon  said  not^. 

That  said  note  was  not  given  by  defendant  to  said  Thomas 
Townsend,  deceased,  as  collateral  security  for  any  debt  due 
by  p.  S.  Gregory  and  defendant  as  copartners,  or  said  Gregory 
to  said  Townsend,  or  as  collateral  security  for  the  performance 
of  any  agreement  upon  the  part  of  said  Gregory. 

That  no  evidence  has  been  adduced  or  testimony  offered 
before  me  in  support  of  the  counter-claim  set  up  in  the 
answer. 

As  a  conclusion  of  law  from  the  foregoing  facts,  I  find  and 
decide,  there  is  due  to  the  plaintiff  from  the  defendant  upon 
said  note  the  sum  of  five  hundred  dollars,  with  interest  there- 
on, from  the  20th  day  of  November,  1864,  amounting  to  two 
hundred  and  thirty-nine  75-100  dollars,  making  for  principle 
and  interest  the  sum  of  peyen*  hundred  and  thirty-nine  75- 
100  dollars  less  the  sum  of  fifty-four  dollars  paid  as  afore- 
said by  defendant  on  said  note,  leaving  a  balance  due  by  said 
defendant  to  plaintiff  of  six  hundred  and  eighty-five  dollars 
and  seventy-five  cents,  for  which  sum  plaintiff  is  entitled  to 
judgment,  with  costs  of  t*his  action.  • 

September  2,  1871.  Fredebick  A.  Waiod, 

Ileferee» 
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H£NRY  S.  Bellows,  for  defendant^  appellant, 

Cited  and  relied  on  9  N.  T.j  85  ;  and  8  N.  T.y  362. 

I 
Andrew  Gilhooly,  /or  plaintiff,  respondent. 

« 

(a.)  Each  of  the  new  contracts  having  been  made  with  the 
plaintiff)  the  widow  of  the  intestate,  who  had  possession  of 
the  note  in  suit,  and  was  acting  on  behalf  of  the  intestate's 
'estate,  for  its  benefit,  before  letters  granted,  her  letters  of 
administration  will  relate  back  in  order  that  the  estate  may 
not  lose  the  benefit  of  the  contract,  and  thus  enable  the  plain- 
tifi*  to  sue  upon  it  in  her  representative  capacity  {Bodger  agt. 
Archy  10  Excl^,y  333 ;  Williams  on  Exrs.^  557,  Lond,  Ed., 
1S66), 

The  distinction  between  the  time  of  the  vesting  of  the 
title  of  an  executor  and  that  of  an  administrator  has  become 
of  no  practical  importance,  for  it  is  now  settled  beyond  all 
question  that  the  title  of  the  administrator,  after  his  appoint- 
ment vests  from  or  relates  back  to  the  d^ath  of  the  intestate 
(Z  Bedf.  on  WUh,  127) 

Thus  the  administrator  may  recover  against  a  wrongdoer, 
who  has  seized  or  converted  the  goods  of  the  intestate,  before 
letters  granted,  in  an  action  of  trover  {Com.  Dig.  Administra^ 
tion  JB.  10 'j  18  Vin.  Abr.,  285  ;  Rockwell  agt.  Saunders,  19 
Barb.y  473). 

Or,  he  may  bring  trespass,  although  this  is  an  action  founded 
on  the  right  to  possession. 

^^  The  relation  fixes  the  possession  from  the  beginning''  (2 
Boll.  Abr.,  554,  Tit.  Trespass,  pi.  2  ;  Year  Book,  26  Hen.,  (>, 
8 ;  Tharpe  agt.  StaUwood,  5  Man.  dt  Gr.,  760) 

The  ancient  reason  for  this  relation  was,  that  "  otherwise 
there  would  be  no  remedy"  {Per  Rolle,  Ch.  J.,  Long  agt 
&bb,  Style,  341,  A.D.,  1652). 

The  principle,  as  deduced  from  the  latter  cases,  stands 
upon   a  broader  and  more  symmetrical  basisy  viz. :   ^^  The 
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title  of  an  admioisirator  relates  back  to  the  death  of  the  in- 
testate,  for  the  purpose  of  supporting  the  rights  of  the  in- 
testate, and  of  ratifying  acts  for  the  benefit  of  his  estate,  and 
giving  a  remedy  where  otherwise  there  would  be  none ;  but 
not  to  stS^t  the  rights  of  third  persons  to  the  estate  vested 
intermediate  the  death  and  letters  granted,  or  to  take  away 
those  of  the  intestate,  according  to  the  maxim,  ^  in  fidione 
juris  semper  consistit  equitas^  ^  {Leber  agt.  Kauffelty  6  Waits 
4k  Bar.,  440,  S). 

In  the  case  last  cited,  one  who  has  paid  a  claim  against  an' 
intestate's  estate,  and  afterwards  took  out  letters  of  adminis- 
tration, was  held  entitled  to  sue,  in  his  representative  capacity, 
on  a  bond  given  to  the  intestate  to  indemnify  him  against 
that  claim* 

So  where  a  note  belonging  to  the  estate  of  an  intestate 
was  paid  to  his  widow,  who  subsequently  united  with  another 
in  taking  out  letters  of  administration,  and  they  then  brought 
an  action  on  the  note  in  their  representative  capacity,  the 
letters  were  he  d  to  relate  back  and.  rendc^r  the  payment  to 
the  widow,  a  bar  to  the  action  {priest  agt.  Watkinsj  2  HiU^ 
22S). 

While  there  are  certain  cases  in  which  the  doctrine  of  rela^ 
tion  has  not  been  allowed,  yet  Ihey  will  be  found  to  be  those 
in  which  the  fiction  is  set  up  to  divest  some  right  of  a  third 
person  to  the  estate  which  vested  intermediate  the  death  of 
the  intestate  and  letters  granted,  as  Gilb.  Eq,j  223  or  to  pre- 
judice the  right  of  the  intestate,  as  Morgan  agt.  Thomas^  (8 
Exch.j  302) ;  Murray  agt.  East  India  Co.j  (5  Bam  &  Al^ 
204) ;  Pratt  agt.  SwainCj  (8  B.  &  C.) ;  Steward  agt.  Ed- 
mofid'Si  (I  Wms.  Exrs.y  Uh  ed.  834,  fwte  u) ;  Parsons  agt. 
Mapesden,  {Freeman^  151). 

The  New  York  decisions  proceed  on  the  doctrine  of  the 
earli^  English  cases,  and  of  Williams  agt  Norwith^  (Style, 
837),  and  hold  that  the  grant  of  letters  of  administration 
felates  back  to  the  death  of  the  intestate,  and  legalizes  all 
intermediate  acts  of  the  administratrix  db  initio^  whether 
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beneficial  to  the  estate  or  otherwise^  in  the  absence  of  fraud 
or  collusion  {Vroam  agt  Van  Homey  10  Paige^  64^9,  668  ; 
Battoon  agt.  Overackcr^  8  Johns,  j  226) 

(b.)  Even  if  the  payments  on  account  of  the  defendant's 
indebtedness  to  the  intestate  had  been  made  by  the  defendant 
to  a  third  person  holding  th^  note,  and  been  received  assuch^ 
under  the  same  circumstances  as  those  of  January  22y  1869^ 
and  August  11,  1869,  were  made,  the  act  of  such  third 
person  could  have  been  ratified  by  the  plaintiff  after  letters 
granted,  and  the  new  promise,  raised  by  the  payments,  been 
rendered  available  to  the  plaintiff  as  administratrix. 

The  act  would  have  been  ratified  by  making  a  legal  demand 
for  the  benefit  of  the  contract  thus  made,  by  bringing  suit 
(i  Am.  Lead.  Cas.j  Hare  &  W.  noteSy  693),  and  where  one 
means  to  act  as  agent  for  another  a  subsequent  ratification 
by  the  other  is  always  equivalent  to  a  prior  command  ;  nor 
is  it  any  objection  that  the  intended  principal  was  unknown 
at  the  time  {Hull  agt.  FickersgiUy  1  Brod.  &  Bing.y  282 ; 
Foster  agt.  Bates,  12  M  d   W.y  226). 

So  where  one  received  sums  of  money  from  an  intestate^s 
debtors'  the  subsequently  appointed  administratrix  was  held 
entitled  to  waive  the  tort,  ratify  the  receipt  of  the  money 
and  recover  the  same  in  an  action. for  money  had  and  received 
to  her  uie  as  administratrix  {Wekhman  agt.  SturgiSy  13  Q, 
B.y  662). 

The  administrator  may  ratify  a  contract  made  by  procur- 
ation, or  in  any  other  form,  before  his  appointment  on  behalf 
of  the  estate,  so  as  to  take  the  benefit  of  it,  the  same  as  if 
his  authority  had  been  of  a  date  anterior  (3  Redf.  on  Wills*y 
127). 

(c.)  The  provisions  of  the  Revised  Satutes  (2  JJ.  5.,  81,  § 
60,  and  Id.y  449,  §  17),  were  not  intended  to  work  any 
alteration  in  the  common  law  in  respect  to  the  doctrine  of 
the  relation  of  letters  of  administration  {Priest  agt.  WathinSy 
2  Hill  226). 

At  common  law  if  one  who  was  neither  executor  or  ad- 
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ministrator  intermeddled  with  the  goods  of  the  deceased,  or 
did  any  act  characteristic  of  the  office  of  executor,  he  there- 
by made  himself  an  executor  of  his  own  wrong  or  de  son  tort 
{Smnbume^  part  4,  ^  23,  jpl.  1  ;  Godolphy  part  2,  cA.  8  §  1 5 
Wentworthj  Off.  Exrs.y  lUh  ed.  ch.y  14,  p.  320). 

When  one  so  acted  as  to  become  executor  de  son  tort  be 
thereby  rendered  himself  liable  not  only  to  an  action  by  the 
rightful  executor  or  administrator,  but  also  to  be  used  as 
executor  by  the  creditor  of  the  deceased- or  by  a  legatee,  for 
an  executor  de  son  tort  had  all  the  liabilities  though  none  of 
the  privileges,  that  belong  to  the  character  of  executor  (Car- 
michael  agt.  Carmichaelj  1  PhU.  E.  (7.,  103,  per  Lord 
COTTENHAM ;   WUUams  on  Exrs,^  217 ;  2  Blacks.  Com.  495.) 

He  could  not  bring  an  action  himself  in  the  right  of  the 
deceased  {Bro.  Abr.  Tit.  Administration,  8),  so  that  even  at 
common  law  the  plaintiff  in  this  action  could  not  be  heard  aB 
executrix  de  son  tort. 

He  was  chargeable  with  the  debts  of  the  deceased,  so  far 
as  assets  came  to  his  hands  {Dyer,  166),  and  as  against  cred- 
itors in  general  was  allowed  all  payments  made  to  any  other 
creditor  ( I  Ch.  Ca.j  33),  himself  excepted  (5  Bep.  30,  Moore, 
627). 

By  statute,  (2  R.  L.,  p.  313,  §  13,  copied  from  43  EUz., 
Ch  8,  1  Chitty  St.,  3d  ed,,  1416),  an  executor  of  his  own 
w^rong  was  declared  liable  for  all  assets  coming  to  his  hands, 
with  the  privilege  of  retaining  for  debts  due  him  from  the 
intestate,  and  of  being  allowed  for  all  proper  payments  made 
by  him.  2  B.  8.,  81,  ^  60,  deprived  him  of  this  statutory 
privilege* 

2  R.  S.,  449,  ^17,  abolished  the  common  law  liability, 
and  rendered  him  responsible  as  a  wrongdoer  to  the  lawful 
representative  of  the  estate. 

.  The  sole  intention  was  manifestly  to  alter  the  theory  of 
the  liability  of  third  persons  to  the  rightful  executor  or  ad- 
ministrator for  their  wrongful  acts,  and  to  restrict  this  liability 
to  such  executor  or  administrator,  as  trustee  not  only  of  the 
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Lewi$  Pbudden  agt.  The  Citt  of  Locepobt* 


Where  a  snmmone  and  compfaint  were  iiiaed  against  the  city  of  Lockport  to  neoweg 
a  liqaidated  specified  sam,  for  iiervices  as  police  constable,  an  allegation  in  the 
complaint  that  the  defendant  neglected  and  failed  to  keep  the  means  in  the  hands 
of  its  treasorer  to  pay  said  accoant,  and  that  there  was'no  funds  in  his  bands  oat 
of  which  he  conld  properly  pay  said  order,  did  not  make  the  canee  of  action  in 
the  eomplaint  a  tort  fur  negligence. 

Conseqneutly,  there  was  no  yariance  between  the  smnmons  and  oomphiiDt ;  both 
were  for  a  money  demand  on  contrast. 


Niagara  Special  Term^  September ,  1670. 

Motion  by  the  defendant  to  set  aside  complaint^  on  ac- 
count of  variance  from  the  summons.  The  summons  contains 
a  notice  that  the  plaintiff  will^  in  default  of  an  answer^ 
take  judgment  for  the  sum  of  $61  62  and  interest  from 
March  16,  1870.  The  complaint  demands  judgment  for  the 
same  sum  stated  in  the  summons.  The  alleged  cause  of  ac- 
tion is  for  services  rendered  by  one  Patrick  H.  Sullivan,  as 
one  of  the.  police  constables  of  the  city  of  Lockport,  The 
complaint  alleges  the  performance  of  services  aa  such  officer, 
the  auditing  of  the  account  by  the  common  council  at 
$61  62,  and  the  drawing  of  an  order  therefor  on  the  city 
treasurer,  signed  by  the  mayor  and  clerk,  and  in«  the  follow- 
ing form : 
"$61  62.  No.  2160. 

"  Treasurer  and  tax  receiver  of  the  city  of  Lockport : 

"  Pay  Patrick  H.  Sullivan  or  order  sixty-one  62- 1 00  dollars 
out  of  the  general  fund,  being  for  services  as  policeman  to 
March  20,     Dated  Lockport,  March  14,  1870. 

"  Albert  F.  Bbowk,  Mayor. 
"  C.  Stagey  Mack,  City  Clerh^ 
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That  such  order  was,  on  the  16th  of  March,  1870,  pre- 
sented for  payment,  and  payment  was  refused  by  the  treasurer 
for  want  of  funds. .  The  complaint  then  alleges  that  the  de- 
fendant neglected  and  failed  to  keep  the  means  in  the  hands 
df  its  treasurer  to  pay  said  account,  and  that  there  was  no 
funds  in  his  hands  out  of  which  he  could  properly  pay  said 
order.  That  the  claim  against  the  defendant  had  been  as- 
signed to  the  plaintiff. 

James  F.  Fitts,  for  motion. 
D.  Millar,  opposed. 

'R^EKERJ  J. — The  charter  incorporating  "the  city  of 
Lockport^'  provides  for  an  officer  named  police  constable, 
defines  his  duties,  fixes  his  salary  and  time  of  payment.  It 
is  also  provided  that  the  common  coucil  should  have  power 
to  cause  to  be  raised  by  tax  a  sum  annually  not  exceeding 
S16,000,  and  that  .the  greater  part'of  this  sum  is  to  be  paid 
to  the  city  treasurer,  for  the  payment  of  the  salaries  of  the 
officers  of  said  corporation,  as- in  the  charter  provided,  and 
for  the  xontingent  expenses  of  the  city. 

The  defendant  bases  his  motion  upon  the  ground  that  the 
cause  of  action  contained  in  the  complaint  is  one  of  tort,  and 
is  founded  wholly  upon  the  negligence  of  the  defendant  in 
not  keeping  its  treasurer  in  funds  to  discharge  this  debt. 

The  position  is  wholly  unsupported  by  every  possible  view 
that  can  be  given  the  case. 

The  sum  earned  by  the  policeman,  is  a  debt  against  the 
defendant  in  its  corporate  capacity.  By  the  terms  of  the 
charter,  the  money  to  be  raised  for  its  payment  is  assessed 
upon  all  the  taxable  property  of  the  city ;  the  services  to  be 
rendered  by  tl:is  officer  are  for  the  common  benefit  of  all  the 
residents  and  taxpayers.  The  compensation  to  the  city 
officers,  including  policemen,  are  not  made  payable  out  of 
any  particular  fund,  nor  upon  any  condition  or  limitation 
whatever. 
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Municipal,  like  other  incorpot'ations,  are  liable  to  suits  to 
enforce  the  payment  of  its  debts  and  other  liabilities.  In 
cases  where  the  municipal  corporation,  by  its  charter,  is 
charged  with  the  duty  of  deciding  upon  making  local  im- 
provements within  its  corporate  limits,  and  acts  as  the  agent  of 
the  party  injured  and  the  party  benefited,  in  distributing  and 
assessing  the  costs  ol  the  improvements,  and  fails  through 
the  negligence  of  its  officers,  to  take  the  necessary  steps  to 
levy  the  assessment,  or  to  collect  the  tax,  then  it  is  liable  in  an 
action  of  tort,  and  the  negligence  of  its  officers  to  discharge 
an  official  duty  is  the  basis  of  the  action.  In  this  class  of 
cases,  there  is  no  debt  created  against  the  corporation ;  the 
labor  and  improvement  is  not  done  for  the  benefit  of  the  cor- 
poration, but  in  the  interest  and  for  the  benefit  of  a  part  only 
of  the  corporators.  The  following  cases  are  of  this  character, 
part  of  which  were  cited  by  the  defendant's  counsel :  Mc- 
Culloch  agt.  The  Mayor  of  B,j  23  Wend.^  418;  Lake  agt. 
The  Trustees  of  the  Village  of  Tf.,  4  Denio^  620 ;  Beard  agt. 
The  City  ofBrooklyn^  31  Barb.y  142. 

The  plaintifif's  right  of  action  is  founded  upon  a  contract, 
and  the  summons  contained  the  proper  notice,  that,  if  the 
defendant  failed  to  answer  he  would  take  judgment  for  a 
definite  sum  of  money. 

The  motion  is  denied,  with  $10  costs. 

The  acts  of  the  legislature  relating  to  the  city  of  Lockport, 
are  chapter  365,  laws  of  1865,  chapter  809,  laws  of  1868, 
chapter  635,  laws  of  1869. 
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Adelaide  Brinks  responoeDt,  agt  Joel  Gould  appellant. 


It  is  enentiul  to  the  parol  g\ft  of  personal  property,  in  order  to  pass  the  title,  thai 
it  be  delivered,  A  mere  intention,  or  naked  promise  to  give,  without  some  act 
to  pass  the  property,  is  not  a  gift  The  donor  mnst  not  only  part  with  the  pos- 
session, bat  with  the  dominion  of  the  property.  And  the  gift  is  only  perfect  and 
irreTocable  by  delivery  and  acceptance. 

In  this  case,  tliere  was  no  saeh  delivery  of  the  property  (a  heifer)  to  the  plaintif 
by  her  mother,  as  the  law  requires  to  establish  a  lawful  gift. 


Elmira  General  Term^  May^  1872. 

Miu^ER,  P.  J.  Potter  and  Parker,  JJ. 

This  action  was  brought  in  a  justice's  court  to  recover  the 
value  of  a  coW;  which  plaintiff  claims  was  wrongfully  and 
unlawfully  taken  by  the  defendant. 

The  defendant  denies  every  allegation  of  the  complaint, 
also  denies  the  plaintiff  being  the  owner  of  said  cow,  or 
having  the  right  of  possession.  The  answer  also  alleges  that 
he  came  rightfully  in  possession  of  said  cow,  by  virtue  of 
a  mortgage  given  by  James  B.  Brace,  plaintiff's  father,  to 
James  B.  Balch,  and  that  afterwards  the  said  James  B. 
Brace,  who  had  a  right  so  to  do,  and  at  the  time  of  the  pre- 
tended conversion  did  sell  and  deliver  the  said  cow  by  agree- 
ment to  pay  the  said  mortgage. 

And  that  if  the  plaintiff  ever  had  any  property  in  said  cow, 
she  had  full  knowledge  of  the  mortgaging  of  said  cow  to  James 
B.  Balch  by  her  father,  James  B.  Brace,  and  by  various  acts 
had  acknowledged  the  right  of  Brace  to  control  and  mort- 
gage said  COW9  and  had  approved  and  ratified  the  mortgaging 

of  said  COW  by  having  full  knowledge  of  the  fact,  and  in 
YouXLin.  19 
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tcrposing  no  objections^  and  by  giving  no  notice  of  her  claim, 
if  any  existed. 

The  case  was  tried  before  the  justice  and  a  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiflF.  The  defendant 
appealed  from  the  judgment  to  the  county  court  of  Tioga 
county,  and  upon  a  retrial  then  a  verdict  wad  found  in  favor 
of  the  plaintiff  for  $74  90.  At  the  close  of  plaintiff^s 
testimony,  a  motion  was  made  for  a  nonsvit  upon  the  ground 
among  others,  that  there  was  no  valid  gift  of  the  property 
to  the  plaintiff,  which  motion  was  denied,  and  the  defendant 
duly  excepted.  Four  other  questions  were  raised  upon  the 
trial,  but  it  is  not  important  to  state  them.  The  material 
feature  is  set  forth  with  sufficient  particularity  in  the  opinion. 
A  judgment  was  entered  on  the  verdict,  a  motion  was  made 
for  a  new  trial,  and  denied  by  the  county  court,  and  the 
defendant  appealed  to  the  general  term  of  the  supreme 
court. 

Chables  A.  Olask,  for  appellant  and  d^endofiL 

I.  To  maintain  trover,  or  any  action  for  the  conversioii 
of  pereonal  propeity :  The  plaintiff  must  have  pmperty  in 
the  chattels  converted  and  the  actual  possession,  or  the  right 
to  the  possession,  at  the  time  of  the  conversion. 

And  if  the  defendant  denies  property  in  the  plaintiff: 
Under  such  a  denial,  the  defendant  may  show  property  out 
of  the  plaintiff  and  in  faimaeif,  or  in  a  third  person.  Sueh 
^roof  will  defeat  the  action  {Morey  agt.  3c^  Deposit  Oo.y  39 
How.,  124;  TtUbiUsugL  Wheelsr,^  Jlov'^,  362;  Hatdkiss 
age.  McVickar  12  Johns.,  403 }  Heyl  agt  Burling,  1  CameSj 
J  4). 

U.  The  heifer  or  cow  in  cootrorersy  was  not  ibe  property  of 
the  plaintiff  at  the  time  tiie  defendant  t>ok  possession  of  her, 
Janu<ary  dOth,  1869.  Neither  had  she  been  at  any  time  the 
property  of  the  plaintiff,  nor  in  her  ponession. 

The  plaintiff  claims  the  heifer  as  a  gift  from  her  mother. 
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^hich  gift  consisted  in  a  ooGvefsation  which  i^e  qihI  her 
mother  allege  took  place  in  February^  1807,  ^ncerning  the 
giving  the  plaintiff  a  baifer  by  the  mother.  Two  heifera 
were  mentioned ;  neither  was  defiSgnated.  Neither  was  ac- 
cepted at  the  time*  The  heifer  was  not  eeen  at  the  time, 
zior  is  there  any  recollection  wheo  abe  was  seen  aft^wards* 
There  never  was  any  ddivery  of  the  heifer  to  the  plaintiff, 
and  there  was  never  any  change  ot  possession  until  she  was 
delivered  by  James  B.  Brace,  on  the  30th  of  January,  1869, 
to  the  defendant.  The  heifer  continued  to  be  kept  with  her 
father's  stock  as  before.  James  B.  Brace  raised  this  heifer 
from  a  calf,  furnished  fodder  for  her,  and  at  all  times  exercised 
acts  of  ownership  over  her,  had  the  possession  and  control 
of  her,  and  it  nowhere  appears  that  he  had  any  knowledge 
of  this  pretended  gift  from  his  wife  to  his  daughter,  the  plain- 
tiff, until  January  30th,  1869.  ' 

At  the  time  of  this  conversation  purporting  to  amount  to 
a  gift  of  this  heifer,  the  plaintiff  was  living  away  from  home 
teaching  school.  Yet  the  heifer  was  not  seen.  No  change  was  * 
niade  in  the  possession ;  no  different  arrangement  concerning 
ber  keeping,  and  it  nowhere  appears  that  this  heifer  being 
given  to  plaintiff  was  ever  mentioned,  between  donee  and 
donor,  or  to  other  parties  from  the  time,  when  this  conversa- 
tion is  pretended  to  have  taken  pkce  in  February,  1867,  up 
to  the  time  .when  Brace  was  delivering  up  this  heifer  in  ao* 
cordaoce  with  his  bonm  fide  sale  on  the  30th  of  Januaiy^ 
1S69. 

The  plaintiff  married  and  we&t  away  from  home  to  Hve, 
wad  the  heifer  remains  in  the  same  possession.  Nothing  is 
mentioned  that  she  had  any  claim  to  the  heifer  any  where,' 
nor  at  anytine,  nor  to  any  party.  Her  husband  did  not 
know  that  she  had  any  claim  on  the  heifer.  They  moved 
to  Nanticok^  and  live  in  the  same  hou^e  with  her  father ;  but 
by  themselves,  each  furnishing  their  own  taUe.  This  heil^ 
becomes  a  oow  and  gives  milk^  the  milk  is  oever  separate 
from  the  milk  of  the  other  cows  belongiag  to  her  father^  but 
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is  all  put  together  with  the  milk  of  the  other  cows,  and  this 
contiQued  so  up  to  the  time  defendant  came  in  possession  of 
this  cowy  and  this  mysterious  gift  appears  not  to  have  been 
thought  of  during  all  this  time. 

It  is  essential  to  the  validity  of  a  gift  that  it  goes  into  effect 
immediately  and  completely.  If  it  is  to  take  effect  in  future, 
it  is  a  mere  promise ;  and  smce  it  is  a  promise  made  without 
any  consideration  to  support  it,  the  law  will  not  enforce  it. 
For  this  reason  it  is  indispensable  that  every  oral  gift  to  be 
valid  should  be  accompanied  by  an  actual  or  symbolical 
delivery  of  the  thing  given  if  the  subject  matter  is  capable 
of  delivery. 

If  the  possession,  or  some  means  of  obtaining  the  possession 
and  control  is  not  transferred  to  the  donf^e,  the  title  does  not 
pass  (1  Waity  109;  11  WaU,  lOlSy. note  14;  Noble  agt 
Smith  and  others,  2  Johns.,  52;  Cook  agt  Sarah  Hustedy  12 
Johns.y  188 ;  Huntington  agt.  Gilmorey  14  Barh.y  243 ; 
Woodruff  agt.  Coohy  25  J3arb.y  605 ;  2  Kenfs  ConLy  438 ; 
last  ed.y  2  Kent,  566). 

In  this  case  the  court  will  perceive  that  the  evidence  is 
complete  and  positive  by  the  plaintiff)  the  pretended  donee, 
and  by  her  mother,  the  pretended  donor,  that  there  was 
never  any  delivery  of  this  heifer  to  the  plaintiff,  and  never  a 
change  of  possession.  This  is  from  plaintiff^'s  own  witnesses, 
and  stands  entirely  undisputed ;  that  the  plaintiff  did  not  in 
any  manner  ever  have  any  control  over  this  cow.  The  ques- 
tion which  defendant  thinks  should  be  decided  is,  ^^  Is  any 
delivery  whatever  necessary  to  constitute  a  valid  gift  t"  pr 
'^  can  a  valid  gift  be  made  without  designating  what  the 
property  is,  or  which  of  different  pieces  of  property  is  to  be 
given,  without  pointing  it  out,  without  seeing  it,  and  with- 
out even  receiving  possession  or  control  of  the  property  in 
any  manner  whatever  f '^  And  the  opinion  of  the  court  is 
respectfully  asked. 

III.  If  Irena  Brace,  the  mother  of  plaintiff,  was  originally 
the  owner  of  this  heifer  or  cow,  she  continued  to  own  it  as  the 


1 


NEW  YORK  PEACTICE  REPORTS.     293 

*  Briuk  agt  Gtoald. 

possession,  title  and  control  were  not  changed  in  consequence 
of  the  pretended  gift.  The  mortgage  given  by  Brace,  and 
the  sale  made  by  him  was  binding  upon  her.  Ist.  Brace 
told  her  at  the  time  of  borrowing  the  money  of  defendant, 
he  got  the  money  to  pay  company  debts  With,  of  which  she 
owed  a  part.  2d.  She  knew  of  the  mortgaging  of  this  cow, 
and  made  no  objection.  3d.  Brace  was  her  authorized  agent, 
and  did  the  business  for  the  firm.  If  there  was  money  to  be 
borrowed^  or  to  be  paid,  he  did  it.  4th.  She  was  present  at 
the  time  of  the  delivery  of  this  heifer,  and  made  no  objection 
to  the  sale  and  delivery.  This  cow  was  delivered  to  defend- 
ant by  an  arrangement  made  with  James  B.  Brace.  Brace 
stated  to  Almon  Morgan  when  he  turned  this  heifer  out  to  him 
as  security  on  a  former  occasion,  in  the  presence  of  Mrs.  Brace 
that  this  heifer  was  his,  and  she  assented  to  it  by  not  .disput- 
ing it.  The  sale  and  mortgage  by  Brace  was  a  sale  by  the 
wife  if  she  was  the  owner  of  the  property.  She  was  cog- 
nizant of  the  whole  transaction  and  approved  and  ratified  it. 
Now,  when  Brace  borrowed  the  money  of  defendant  and 
mortgaged  this  heifer  to  secure  Bulch  for  signing  with  him, 
he  was  doing  just  such  business  as  Mrs.  Brace  swears  he 
was  authorized  to  do  for  the  firm  :  to  borrow  'money  when 
necessary,*  and  to  pay  it  out.  The  mother  ha*d  never  de- 
livered this  heifer  to  plaintiff)  and  afler  selling  it  through 
James  B.  Brace,  her  agent,  to  Balch,  or  to  defendant,  she 
can't  now  trump  up  some  old  conversation  between  her  and 
her  daughter,  to  deprive  an  innocent  purchaser  in  good  faith 
of  bis  rights,  and  thus  defraud  him  of  his  money  {Cdimer 
agt  Bleeckery  1 2  Johns. j  300 ;  Johnson  agt.  Jones^  4  Barb.j 
369 ;  Thompson  agt  Blanchard,  4  Comst.j  303 ;  Niven  agt. 
Belknap^  i  Johns.y  573  and  599 ;  Brevjster  agt  Baker^  16 
Barh.y  6]  3;  Stephens  agt.  Bairdy  9  Cow.,  274;  JEdgertofi 
agt.  ThomaSy  5  Seldony  40). 

IV.  The  plaintiff*  had  knowledge  of  this  mortgage,  and  if 
she  had  any  claim  to  this  cow,  she  legally  assented  to  the 
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iiiorlg.*ig8  (12   Johm.^  300 ;   Thompson  agt  BlancharcL  4 
Comst.f  303;  JirewBter  agt  Saker^  16  JBarft.,  613)i 

Every  ratification  of  an  assumed  agency  is  equivalent  to  an 
OfigiDal  authority  {Tracy  agt   Veedery  3d  How..  209), 

Y*  The  defendaut  had  a  right  to  the  answer  to  the  ques* 
tipQ  put  to  Theodore  Brink|  plaintiff's  husband^  on  a  croas- 
eiutminatioD :  ''  Did  you  not  in  December,  1868,  make  a 
contract  with  James  Q.  Brace,  by  which  you  were  to  have 
this  cow  of  him  t" 

The  delendant  had  a  right  upon  orosa-examination  to  show 
that  the  plaintiff's  husband  eight  mouths  after  the  mortgage 
was  given  on  this  cow,  and  only  the  month  before  she  waa 
delivered  up  to  pay  the  mortgage,  and  after  the  whole  family, 
plaintiff  and  all^  knew  of  the  existence  of  the  mortgage,  sup- 
posed the  title  to  be  in  Brace  instead  of  his  wife,  the  plain-i 
tiffi,  It  would  show  that  after  this  cow  had  been  milked 
through  the  season,  that  plaintiff's  husband  considered  the 
title  and  the  possession,  and  the  right  to  dispose  of  this  cow 
ia  Brace. 

This  right  the  defendant  waj»  denied  by  the  court^  to  which 
the  defendant  excepted. 

And  yet,  after  denying  the  defendant  the  answer  to  this 
question,  the  learned  judge  charged  the  jury  to  takt  into  ac- 
count any  acts  of  ownership  or  control  exercised  by  the  plain- 
tiff, or  by  her  husband  for  her,  in  determining  whether  this 
oow  had  been  delivered  to  the  plaintiff. 

And  although  the  only  claim  made  that  tbere  was  ever  a 
deliveiy  to  the  plaintiff,  by  plaintiff's  counsel,  and  the  only 
claim  that,  the  plaintiff  ever  had  any  possession  or  property 
in  this  cow,  was  based  on  the  ground  that  her  husband,  the 
witness,  made  a  contract  with  James  B.  Brace,  and.  be- 
came a  partner  in  Kanticoke  vnth  James  B.  &  Irena  Bracc^ 
and  by  virtue  of  this  partnership  the  husband  of  plaintiff 
came  in  possession  of  the  premises  on  which  the  stock  was 
kept  equally  with  J.  B.  Brace  &  Irena  Brace,  and  that  his 
possession  of  the'  real  estate,  thus  obtained,  unwittingly  and 


KEW  TOKK  PRACTICE  EEPOBTS.  2t>5- 

^— i—— *i^*— I  I  ^^^^—  I    .i-p  ■  I  II  -     nil  I    ■ 

Brink  agl  CtovM. 

without  knowledge^  thought  or  intent,  completed  this  pre-* 
tended  gift.  And  yet^  defendant  was  denied  the  privilege  of 
proving  by  Ubit  husband^  whom  plaintiff  produced  as  a  wit* 
neas,  fhat  he  knew  that  Brace  had  either  the  ownership  or 
right  to  sell  and  dispose  of  this  cow.  And  that  if  wit- 
ness (plaintiff's  husband)^  ever  had  any  possession  it  was 
under  a  contract  from  James  B.  Brace,  and  that  plaintiff,  by 
no  act,  word  or  deed  of  hers  had  ever  indicated  that  she  had 
ever  had  any  present  from  her  mother,  and  that  she  had 
never  communicated  to  her  husband  that  she  claimed  this 
heifer,  which  would  be  strong  presumptive  evidence  that  she 
did  not  consider  it  hers. 

YL  The  court  should  have  granted  a  nonsuit  on  motion 
of  defendant 

From  plaintiff's  own  evidence  the  cow  in  question  was 
shown  not  to  be  the  property  of  plaintiff.  She  was  shown 
never  to  have  poasesssion^  or  the  right  of  possession,  and 
there  was  no  fact,  with  which  the  plaintiff  should  have  been 
allowed  to  go  to  the  jury  {Huntington  agt.  GUmorej  14  Barb., 

YII.  The  judge's  charge  to  the  jury  was  conclusive  against 
the  defendant,  and  the  defendant's  rights  were  prejudiced  there- 
by. The  charge  left  no  fact  for  the  jury  to  deterinine,  it  in 
fact  ordered  the  jury  to  find  a  verdict  for  the  plaintiff.  The 
charge  necessarily  carried  to  the  minds  of  the  jury,  that  his 
honor,  the  judge,  had  determined  that  there  had  been,  at 
some  time  and  in  some  manner^  a  delivery  to  the  plaintiff  of 
this  heifer.  He  charged  the  jury,  ^'  that  the  gift  of  this  cow 
became  complete,  and  that  the  title  was  in  the  plaintiff/' 
This  left  no  fact  for  the  jury  to  determine,  and  to  this  charge 
the  defendant  duly  excepted. 

He  also  charged  the  jury,  '^  that  unless  the  mortgage  was 
given  by  the  consent  and  approval  of  the  plaintiff,  they  would 
find  as  damages  for  the  plaintifl^  the  value  of  the  cow,"  &c. 
To  which  the  defendant  duly  excepted. 

This  instructed  the  jury  to  find  a  verdict  for  the  plaintiff, 
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even  if  the  plaintiff  was  not  the  owner,  nor  had  any  right  to 
possession;  if  the  mortgage  had  not  been  given  by  her  consent 
and  approval  she  was  entitled  to  a  verdict  according  to  the 
charge.  And  if  she  was  the  owner,  and  after  the  mortgage 
was  given;  ratified  the  act;  still;  according  to  the  charge, 
the  jury  were  instructed  to  give  the  plaintiff  a  verdict. 

He  also  charged  the  juiy  that  acts  of  ownership;  or  control, 
exercised  by  the  plaintiff's  husband  were  to  be  taken  into 
account  in  determining  the  completion  of  this  gift;  to  which 
the  defendant  duly  excepted. 

There  was  no  foundation  in  the  evidence  for  such  a  charge. 

The  evidence  amounts  to  positive  proof  on  the  part  of  the 
plaintifi  that  there  was  at  no  time  a  delivery  of  this  heifer  to 
the  plaintiff,  nor  to  any  one  ekc;  for  there  was  no  change  of 
possession  (2  KenVs  Com.j  438 ;  last  ed.,  2  KenLy  566). 

Therefore;  the  plaintiff's  husband  could  not  have  had  pos* 
session  of  her;  nor  the  plaintiff.  And  there  is  not  the  slightest 
particle  of  evidence  in  the  case  tending  to  show  any  delivery 
or  change  of  possession. 

The  charge  was  unjust*  and  prejudicial  to  the  defendant 
and  controlled  the  verdict  of  the  jury  (3  Abb.  N.  S.,  286). 

The  judgment  should  be  reversed  with  cost,  as  a  new  trial 
would  be  no  benefit  to  the  plaintiff 

Chables  a.  MungeR;  for  respondent  and  plaintiff. 

I.  The  jury  found  the  gift  complete,  and  there  is  evidence 
to  sustain  thsir  finding. 

The  plaintiff  swears  that  in  February  1867;  her  mother 
gave  her  the  heifer;  telling  her  she  could  have  whichever  of 
the  two  she  wanted ;  that  in  1868;  she  milked  the  cow ; 
that  in  January  1869;  she  was  the  owner  of  the  coW;  and 
asserted  her  ownership;  and  forbade  the  taking. 

Mrs.  Brace  swears  that  she  gave  the  animal  to  the  plain- 
tiff;  was  present  when  she  asserted  her  claim  and  forbade 
the  taking;  and  that  Brink,  herself  and  Brace  lived  together 
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on  the  farm  wlien  the  cow  was  taken^  and  were  in  partner* 
ship  ia  the  business  of  farming.  Mrs.  Brace  recognizes  the 
gift  and  makes  no  claim  to  the  animal. 

Kr.  Brink,  the  husband  of  plain  tiff,  was  present  at  the 
taking,  when  his  wife  claimed  the  cow,  and  afterwards  by 
her  direction  demanded  the  animal  of  the  defendant ;  and 
from  his  evidence  it  may  be  inferred  that  after  April  1867, 
his  wife  claimed  the  heifer,  and  that  he  drove  the  heifer  to 
bull  in  June,  1 867. 

It  would  seem  that  from  the  time  of,  or  shortly  after  the 
gift  in  February  1867,  this  animal  was  recognized  and  treated 
ua  the  plaintiff's  property  up  to  the  occasion  of  the  con* 
version — and  will  a  party  who  makes  no  claim  through  either 
the  donor  or  donee  be  permitted  to  question  the  validity  of 
the  gift? 

11.  Although  delivery  is  essential  to  a  gift,  yet,  as  the 
daughter  was  at  the  time  teaching  school  away  from  home, 
and  as  after  her  marriage,  with  the  exception  of  two  months, 
she  and  her  husband  lived  with  her  parents,  a  sufficient,  and 
all  the  delivery  the  property  was  susceptible  of,  may  be  in- 
ferred. 

Mrs.  Brace  recognized  and  never  revoked  the  gift.  Her 
daughter  accepted  and  claimed  it.  The  donee  and  her  hus- 
band exercised  acts  of  ownership  over  the  cow.  After  March 
1867,  the  plaintiff  and  her  husband  were  in  joint  occupation, 
with  Mr.  and  Mrs.  Brace,  of  the  farm  on  which  the  cow  was 
kept,  and  Brink  was  a  partner  with  Mr.  and  Mrs.  Brace  in 
the  farming  business. 

When  a  father  bought  a  lottery  ticket  which  he  declared 
he  gave  to  his  infant  daughter,  and  wrote  her  name  upon  it, 
and  after  it  had  drawn  a  prize  declared  that  he  had  given  it 
to  her,  and  that  the  prize  money  was  hers — ^this  was  held 
sufficient  for  a  jury  to  infer  all  the  formality  requisite  to  a 
valid  gift  {Oranffiac  agt.  Ardetif  1 0  John$.j  292). 

A  man  and  woman  lived  in  the  same  boarding-house,  and 
he  maintained  and  treated  her  as  a  daughter,  and  both  had 
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aece«8  to  a  room  in  which  be  had  a  trunk.  Being  about  to 
go  away,  and  being  in  another  room^  he  said  to  her :  ^^  My 
trunk  upstairs  and  what  is  in  it,  I  give  to  you — there  is 
enough  in  it  to  keep  you  a  spell."  He  went  away  and  re- 
turned in  a  few  days  and  occupied  the  room  and  used  the 
trunk  aiid  clothes  as  usual,  and  until  he  died,  shortly  after. 
The  woman  then  took  the  trunk  and  contents,  among  which 
was  a  pass  book  in  a  savings  bank.  Woodruff,  J".,  held 
this  a  valid  gift  of  the  book,  and  of  the  moneys  standing  to 
the  decedent's  credit  therein,  and  that  a  delivery  and  accept- 
ance might  be  inferred  from  the  facta  {Penfield  agt.  Fub* 
'  Admr.y  2  K  J).  SmUhy  306). 

III.  The  jury  having  found,  aa  they  well  might  find,  that 
Mrs.  Brace  knew  nothing  of  the  mortgage  until  the  summer 
after  it  was  given,  and  the  plaintiff  nothing  until  some  twQ 
weeks  before  the  taking,  the  defendant  is  concluded  on  that 
point.   He  derived  no  right  through  either  mother  or  daughter. 

Now,  as  Brink  and  wife,  and  Brace  and  wife,  together  oc- 
cupied the  farm  where  the  animal  was  kept,  and  as  Briuk 
did  not  claim  her — as  Mrs.  Brink,  the  former  owner,  recog* 
nized  the  cow  as  the  plaintiff's,  and  as  at  the  time  of  the 
conversion  the  plaintiii'  claimed  and  exercised  acts  of  owner- 
ship over  her,  the  plaintiff  had  such  a  possession  as  would 
entitle  her  to  maintain  trover  even  if  the  gift  bad  never  be« 
<x>me  complete. 

A  naked  possessor  of  goods  without  right  may  maintain 
an  action  of  trover,  and  if  property  be  set  up  by  a  third 
person,  it  must  be  followed  by  proof  of  some  right  or  claim 
derived  by  the  defendant  from  the  true  owner  (1  Caw.  Tr.j 

m 

Sd  ed,y  321,  and  cases  cited). 

IV.  The  charge  of  the  judge  is  unexceptionable.  The 
expression  of  the  judge,-  '^  It  seems  to  me  the  gift  became 
complete,"  taken  in  its  proper  connection,  did  not  amount  to 
an  instruction  to  the  jury  on  a  point  of  law.  It  was  a  mere 
expression  of  an  opinion  that  the  evidence  did  show  a  trans- 
fer of  possession,  and  he  in  no  respect  assumed  to  take  from 
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the  jury  the  right  to  judge  for  tbemaelves  on  the  matter.  A 
mere  expressiou  <^an  opinion  by  a  judge  upon  the  evideac«| 
leaving  the  jury  to  draw  their  owq  conclusion^  ia  never  a 
ground  for  a  new  trial  {Johnson  agt.  PacJcardf  6  IT.  415  ^ 
WmneagL  MeDonaid^  39  N.  T.y  232) 

By  the  caurty  Milles^  P.  J. — ^Deliv^  is  essential  to  the 
validity  of  a  parol  gift.  Without  a  delivery^  title  does  not 
pasi^  and  a  mere  intention  or  naked  promise  to  give,  without 
some  act  to  pass  the  property^  is  not  a  gift  ^2  Kent  Com^ 
438).  The  donor  must  part  not  only  vrith  the  possession^ 
but  with  the  dominion  of  the  property  (2  Kent  Com^  489). 
And  the  gift  is  only  perfect  and  irrevocable  by  delivery  and 
acceptance  (2  Kent  Com^  440,  see  also  Chrangiaa  ogt.  Arden^ 
10  Johns.,  296  ;  Huntinffton  agt.  Oilmare^  14  Barb,,  246 ; 
Woodruff  agt.  Cooky  25  Barh.^  512;  Harris  agt.  Clark^  3 
Com.  J  113). 

The  principles  laid  down  are  quite  familiar  and  applying 
them  to  the  facts  presented  in  the  case  at  bar,  I  am  unable- 
to  see  how  the  plaintiff*  can  recover,  and  am  inclined  to  think 
that  the  court  were  in  error  in  refusing  the  motion  made  by 
the  defendant  for  a  nonsuit*  The  plaintiff*  claimed  the  prop* 
erty  as  a  gift  from  her  mother,  and  it  appeared  upon  the  trial^ 
that  the  plaintifi^'s  mother  was  the  owner  of  the  two  heifers^ 
and  that  in  the  month  of  February,  1867,  in  a  conversatloQ 
with  the  plaintiff*  at  the  mother's  residence  where  the  heifers 
were,  she  told  the  plaintiff*  that  she  could  have  whichever  one 
of  the  heifers  she  wanted.  No  response  was  made  to  this. 
The  heifers  were  not  present,  and  no  designation  was  mad» 
by  the  plaintiff*  of  either  of  them,  at  that  time.  The  plain- 
tiff* did  not  live  at  home,  but  was  away  teaching  sihool,  and 
did  no  act  to  take  possession  of  the  heifer.  The  plaintiff* 
neither  received  nor  did  her  mother  deliver  the  property  to 
her  at  the  time  the  alleged  gift  is  claimed  to  have  been  made. 
There  was  no  such  acceptance  and  delivery  as  the  law  re- 
quires. 
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The  subsequent  acts  do  not^  in  my  opinion  establish,  or 
tend  to  prove  any  facts  which  obviate  the  difficulty.  The 
plaintiflT  was  soon  afterwards  married;  and  in  the  month  of 
March  following,  her  husband  and  father  and  mother,  made 
a  contract  for  a  farm,  to  which  the  father  and  mother  re- 
moved with  the  two  heifers  and  other  stock  which  had  re- 
mained in  their  possession,  and  about  the  first  of  April  the 
plaintiff  and  her  husband  also  went  there.  The  farm  was 
then  worked  by  the  plaintiff's  husband  and  her  father  and 
mother  jointly,  and  in  April,  1868,  the  plaintiff's  father  ex- 
ecuted a  chattel  mortgage  upon  the  heifer  and  other  property 
under  which  the  defendant  claimus  title,  and  took  the  same  in 
the  month  of  January,  1869.  During  the  period  that  the 
plaintiff  and  her  husband  were  in  possession  of  the  farm  with 
her  father  and  mother,  she  exercised  no  distinct  ^ct  of  own- 
ership over  the  property,  nor  made  any  especial  claim  of  title, 
to  wit :  It  was  these  the.  same  as  other  stock,  and  there  is 
no  evidence  ot  a  delivery  of  the  property  to  her  alone. 
Certainly  there  was  no  such  delivery,  as  the  law  requires  to 
establish  a  gift  within  the  meaning  of  the  law.  There  is  in 
fact,  nothing  in  the  case  to  show  any  change  in  the  possession 
of  the  property  after  the  alleged  gift,  except  the  fact  that 
the  plaintiff  and  her  husband  worked  the  farm  in  conjunc-- 
tion  with  her  father  and  mother.  This  is  not  sufficient  to 
make  out  a  valid  gift,  or  to  raise  any  question  of  fact  for  the 
jury  upon  that  subject. 

Four  other  questions  are  made,  but  inasmuch  as  there  was 
error  for  the  reasons  stated,  in  refusing  the  motion  for  a  non- 
suit, it  is  not  necessary  to  discuss  them.   * 

Judgment  and  order  appealed  from  reversed,  and  a  new 
trial  granted  with  costs  to  abide  the  event 
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The  Stbaices  Patapsco* 


1.  The  steamer  Patapeoo,  a  Teseel  owned  or  chartered  b j  the  Commereial  Steam- 
boat  Compaoy,  a  eohporation  incorporated  bj  the  laws  of  Bhode  Island,  wa* 
engaged  iu  making  weeklj  trips  between  New  York  and  Baltimore  in  a  line 
with  other  yeesels  belonging  to  the  eompanj. 

On  each  occasion  that  she  started  from  Baltimore  the  agent  of  the  oompanj  gaye 
written  reqnisiiions  to  Mr.  Bojce,  a  coal  miner,  who  had  extensive  coal  depots  ai 
Baltimore,  to  deliver  on  board  of  the  steamer  (bj  name)  varioos  quantities  of 
coal.  Mr.  Boyce  on  receiving  the  above  requisitions  gave  written  orders  to  his 
agents  to  deliver  on  board  of  the  steamer  (bj  name)  the  same  quantities. 

The  coal  was  necessary,  indeed  iudispensible  to  enable  the  steamer  to  make  her 
▼arions  voyages.  To  save  useless  accnmnlation  of  bills,  Mr.  Boyce  tendered  one 
general  bill  each  month  to  the  eompany  (by  name)  making  them  debtor  to  the 
Tarions  accounts.  The  steamer  had  no  funds  to  pay  for  the  coal  and  the  com- 
pany were  in  an  embarrassed  state  which  shortly  thereafter  resulted  in  total 
bankruptcy. 

On  a  libel  filed  la  rem  by  Mr.  Boyce  against  one  of  the  steamships  for  coal  used,  it 
was  held  by  the  United  States  district  court  of  New  Tork,  (Shipm am,  D.  J.) 
that  he  had  no  lien  on  the  steamship  for  the  coal.  The  United  States  circuit  court| 
(Nrlsok,  p. «/.,)  reversed  the  district  and  held  that  he  had  and  the  supreme  oourt 
now  affirm  the  circuit  court  holding: 

L  That  it  appearing  that  the  Patapsoo  was  in  a  foreign  port  and  that  the  eoal  was 
ordered  for  her  tpec^ically  bjf  nawu  and  delivered  to  the  officers  in  charge  of  her; 
that  the  coal  was  necessary,  in  such  a  case  the  inference  is  that  the  credit  was 
given  to  the  vessel,  unless  it  can  be  inferred  tha^t  the  master  had  funds,  or  the 
owners  had  oredit  and  that  the  maierial  man  knew  of  this,  or  knew  of  suoh  imota 
as  should  have  put  him  on  inquiry. 

%  The  Lulu  (10  WdL,  193^,  alluded  to  and  approved  of. 

X  The  coal  being  sold  for  cash  at  the  lowest  market  price,  it  is  dear  that  ther«  was 
no  credit  given  to  the  company  at  the  time  of  sale. 

.  4^  When  the  libeltant  waived  his  privilege  of  cash  on  delivery  and  put  the  eoal  on 
board  of  the  steamship,  the  presumption  of  law  would  be  that  he  thereby  gave 
credit  to  the  steamship  and  not  to  the  owners  thereof,  inasmuch  as  t^e  supplies 
were  furnished  in  a  foreign  port. 

5.  If  the  credit  was  to  the  vessel  there  is  a  lien  and  the  burden  of  displacing  it  is  on 
the  claimant 

6.  He  must  show  affirmatively  that  the  credit  was  given  to  the  eompany  to  the  ez* 
elusion  of  a  credit  to  the  vesseL 

T.  Entries  in  the  books  ot  the  party  supplying  the  materials,  while  tbey  may  tend 
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to  lapport  either  yiew  of  the  facta  of  credit  according  to  tbe  entry,  yet  are  not 
conclusive,  and  are  always  ezpla  Jiable,  and  the  trnib  of  the  transaction  can  Im 
shown  independent  of  tiiem. 
8.  The  recent  decisions  of  the  snpreme  coart  in  oases  of  liens  sought  to  be  enforced 
by  material  men,  for  supplies  furnished  to  vessels  in  foreign  ports,  have  had  the 
effect  to  place  liens  on  a  more  substantial  footiog  than  some  previous  cases  seem 
have  left  it. 

Argued  March  21;  1872,  decided  May  6^  1872. 

An  appeal  from  the  second  circuit 

This  case  came  up  on  appeal  from  a  decree  of  Mr.  Justice 
Nelson^  delivered  in  tiie  seeood  circuity  revening  a  judgment 
rendered  in  the  U.  S.  district  court  for  the  southern  district 
of  New  York. 

In  the  district  court  below,  the  libellant,  a  resident  of 
Baltimore,  had  filed  his  libel  and  arrested  the  Patapsco,  a 
vessel  owned  or  chartered  by  the  Commercial  Steamboat 
Company,  a  corporation  incorporated  by  the  laws  of  the  state 
of  Rhode  Island,  for  coal  furnished  the  said  steamboat  at 
Baltimore,  in  February  and  March,  1866,  to  enable  her  to 
make  her  trips  between  Baltimore  and  New  York,  between 
which  ports  she  was  running,  under  a  charter  to  and  in  the 
line  of  the  said  company.  At  that  time  the  title  to  the  vessel 
was  registered  in  the  N,  Y.  Custom  House,  in  the  individual 
mime  of  Bacon,  who  was  president  of  the  company,  and  a 
resident  of  New  York,  and  so  remained  until  April  2,  1866, 
(but  she  was  controled  solely  by  the  company,  on  or  about 
which  date  a  bill  of  sale  of  her  was  executed  by  Bacon  to 
the  present  claimant,  Borland,  also  a  resident  of  New  York ; 
the  bill  of  sale  expressing  a  consideration  oi  $15,000,  but  as 
appears  by  a  letter  dfii4»d  April  27,  1866,  written  by  Borland 
to  the  libellant,  the  actual  consideration  was  a  claim  which 
Borland  held  on  the  vessel  amounting  to  $10,500,  and  in 
practical  effect  he  only  held  the  title  as  security. 
.  The  proofs  in  the  district  court  below,  also  established 
that  the  supplies  in  question  consisted  of  six  separate  de- 
liveries of  bituminous  coal  by  the  appellant,  on  board  of  the 
Patapsco,  on  the  following  dates,  viz : 
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1966,  Feb, 

»— 40  tone  7  10 

284  00 

a         it 

10—41 

«     7  10 

291  10 

U            li 

17—50 

"    7  10 

355  00 

H           U 

26—50 

«    7  00 

350  00 

«     Mch. 

14—25 

"     6  50 

162  50 

a        a 

"1.-49 

"     6  50 

213  00 

*^*3tT^^'±*t 

$1,715  60 

It  also  established  that  the  said  sopplies  were  used  in  the 
pervice  of  the  vessel  to  enable  her  to  make  her  trips  in  the 
line,  and  were,  therefore,  necessaries.  That  at  the  time  the 
said  coal  was  furnished,  the  owners  of  said  vessel,  the  Com- 
mercial Steamboat  Company,  had  no  other  coal  at  Baltimore, 
(the  port  of  supply),  by  which  tlie  vessel  in  question,  the 
Patapsco,  could  have  been  supplied  for  her  said  trips  in- 
dependent of  the  coal  purchased  of  Mr.  Boyce.  And  during 
February  and  March,  1866,  the  owners  purchased  coal  of  no 
other  person  for  the  said  vessel  than  of  Mr.  Boyce. 

The  proofs  in  the  district  court  below,  also  established  that 
the  supplies  in  question  were  ordered  by  the  owners  of  the 
line,  through  their  Baltimore  agent  who  had  authority  for 
thnt  purpose. 

The  course  of  dealing  was  as  follows,  viz :  the  engineers 
of  the  different  steamships  of  the  company,  on  their  arrival 
at  Baltimore,  reported  to  the  agent  of  the  company,  what 
coal  or  supplies  they  needed  for  the  particular  vessel,  whereu{>- 
on  he  filled  up  a  printed  circular  directed  to  Mr.  Boyoe  (or  his 
deputy  did  so  in  his,  the  agent's,  name),  to  furnish  steamship 
Patapscx),  or  whichever  one  it  might  be,  eo  many  tons  of  soft 
coal  at  the  time  when  same  was  needed,  and  send  invoice 
therefor.  Mr.  Boyce  then  filled  up  a  printed  order,  in  sub- 
stance directing  his  agent,  to  deliver  on  board  steamship 
Patapsco,  so  many  tons  of  bitumious  coal.  On  receipt  of :) 
that  order  the  eoal  was  so  delivered  on  board  of  the  steam- 
ship, and  vouchers  for  such  delivery  taken.  At  the  end  of 
the  month  a  bill  was  made  out  of  all  the  deliveries  for  that 
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month  to  the  Commercial  Steamboat  Company,  in  which  the 
coal  delivered  during  the  month  is  charged  to  each  steamboat, 
and  the  bills  of  coal  coUected.  The  object  of  making  out  a 
general  bill  in  that  form  each  month  was,  as  testified  to,  to 
save  useless  accumulation  of  bills,  and  for  sake  of  con* 
venience. 

The  libellant  also  gave  evidence  that  the  coal  was  sold 
at  the  lowest  cash  price,  and  that  the  only  credit  given  was 
the  waiver  of  the  cash  on  delivery,  and  rendition  of  a  general 
bill  at  the  end  of  the  month.  ^ 

The  libellant  further  gave  evidence  to  show  that  at  the 
time  the  coal  was  sold  and  delivered  by  Boyce  to  the  steam- 
ship, the  company  was  more  or  less  pecuniarily  embarrassed 
in  Baltimore,  and  that  Mr.  Boyce  knew  it. 
.    This  was  contested  by  the  claimants,  however. 

The  claimants  called  for  the  libellant's  journals  and  ledgers^ 
but  did  not  call  for  his  books  of  orignal  entries.  The  entries 
affecting  those  items  of  accounts  are  quoted  in  Justice  Davis's 
opinion  hereafter. 

The  libellant  further  proved  that  prior  to  February,  1866, 
the  Commercial  Steamboat  Company  were  compelled  to  give 
mortgages  on  their  steamships  to  the  Baltimore  &  Ohio 
Railroad  Company,  on  the  6th  day  of  February,  1866,  to 
secure  $46,000,  the  amount  of  freights.  All  of  this  coal  was 
sold  afler  that  date. 

The  libellant  further  proved,  that  on  the  10th  April,  1866, 
the  property  of  the  company,  including  its  steamships  (but 
not  the  Patapsco),  were  attached  on  claims  amounting  to 
$132,000  and  upwards,  in  existence  in  and  prior  to 
February,  1866,  many  of  which  attachments  were  for 
mechanics'  liens  in  rem.,  and  they  were  finally  sold  on  the 
30th  June,  1866,  and  brought  not  enough  to  pay  those  at- 
tachments ;  and  since  January,  1866,  not  a  doUar  of  principal 
or  dividend  has  ever  beeii  paid  on  the  capital  stoc*<L  of  the 
company. 
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The  cause  was  argued  before  the  district  court  of  the  U. 
S.,  for  the  southern  district  of  New  York,  by 

Dennis  McMahon,  f(yr  ybeUant.  / 

Charles  Donahue,  and  A.  J.  Heath,  for  claimant     ( 

Shipman,  D.  J.y  dismissed  the  libel,  delivering  the  followbg 
opinion : 

Shipman,  J. — ^Tbis  is  a  suit  in  rem,  to  enforce  an  alleged 
lien  on  the  steamer  Patapsco,  for  coal  furnished  her  in  the 
months  of  February  and  March,  18G6,  by  the'  libellant  at 
Baltimore. 

It  is  insisted  that  the  coal  was  a  part  of  the  necessary 
jiuppli^3  of  the  vessel  furnished  at  thatjport,  and  that  it  was 
furnished  on  the  credit  of  the  vessel. 

Of  the  necessity  of  the  coal  there  can  be  no  doubt.  The 
question  in  dispute  is  whether  it  was  furnished  on  the  credit 
of  the  vessel. 

The  steamer  was  owned  by  John  R.  Bacon,  at  the  time 
the  article  was  furnished,  but  was  running  in  a  line  owned 
by  the  Commercial  Steamboat  Company,  a  corporation  char- 
tered by  the  legislature  of  Rhode  Island.  This  company  had 
an  office  in  New  York,  and  ran  their  boat  between  that  city 
and  Baltimore.  They  had  exclusive  control  of  the  Patapsco 
as  well  as  other  boats  of  their  line,  and  must  be  deemed,  for 
the  time  owners  pro  hoc  vice. 

This  company  had  an  agent  in  Baltimore,  who  attended  tq 
their  business  there,  including  the  purchase  of  the  necessary 
supplies  for  the  steamers  which  were  required  at  that  port 

The  steamers,  several  in  number,  had  been  running  on 
this  line  for  several  months  and  the  agent  had  been  in  the 
habit  of  purchasing  coal  for  them  of  difierent  parties,  and 
among  others  of  this  libellant.  The  amount  of  coal  required 
for  each  vessel  from  time  to  time  was  ordered  by  the  com- 
pany's agent,  in  writing,  the  order  in  each  instance  designa- 

Yoi..  xun.  20 
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ting  to  which  ship  the  aiuou lit 'called  for  was  to  be  delivered. 
The  sales  were  considered  to  be  cash,  but  payment  on  de- 
livery was  waived  and  the  bills  presented  naonthly,  to  the 
company's  agent. 

This  was  done  as  a  matter  of  convenience  and  to  avoid  the 
multiplication  of  bills* 

Purchases  of  coal  had  been  made  of  the  libellant  from 
time  to  time,  from  December  1865  down  to  March  24,  1866, 
the  date  of  the  last  charge  in  the  account  upon  which  this 
suit  is  brought  They  were  all  paid  by  the  agent  up  to 
February  1.  The  bills  were  made  out  to  the  Commercial 
Steamboat  Company,  but  designating  the  name  of  the  ship 
to  which  each  parcel  was  delivered.  That  delivered  in 
February  and  March  was  not  paid  for,  and  the  libellant  seeks 
to  charge  the  ship. 

Now,  in  order  to  do  this,  the  libellant  must  prove  that  this 
coal  was  furnished  on  the  credit  of  the  ship,  and  that  there 
was  an  apparent  necessity  for  resorting  to  that  credit.  I 
think  the  proof  fails  on  both  these  points.  The  libellant 
dealt  not  with  the  master  of  the  vessel,  but  with  the  ac- 
credited agent  of  the  company,  resident  in  Baltimore.  I 
think  that  it  is  clear,  that  he  looked  to  the  company  generally 
and  not  to  the  paii;icular  ship  for  his  pay,  Again,  there  is 
no  satisfactory  proof  of  a  necessity  apparent  at  the  time  for 
resorting  to  the  credit  of  the  ship.  There  is  proof  that  the 
affairs  of  the  company  were,  in  fact,  in  a  state  of  embarrass- 
ment, and  apiproaching  the  crisis  of  insolvency.  But  the 
proof  fails  to  show  that  they  bad  not  sufiiicient  credit  in 
Baltimore  to  obtain  supplies  required  for  their  ships  at  that 
port. 

That  fact  must  be  clearly  proved  before  this  court  can 
assume,  that  the  credit  of  each  ship  was  or  could  be  resorted 
to  in  order  to  obtain  the  supplies  furnished  to  such  vesseL 

The  facts  in  this  case,  if  not  exactly  the  reverse,  fall  far 
short  of  those  in  the  case  of  Boss  agt  The  Steamboat  Never'- 
9ini;  where  I  held  the  boat  liable. 
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As  }  discussed  the  general  qoestion  of  law  involved  upon 
principle  and  authority  in  the  latter  case^  I  do  not  feel  called 
upon  to  repeat  or  enlarge  upon  that  discussion  here. 

Let  an  order  be  entered  dismissing  the  libel;  with  costs. 
'  *  .  ' . 

From  that  decree  the  libellant  took  an  appeal  to  the 
xsircuit  court;  and  the  cause  was  heard  before  his  honor 
Samuel  Kelson^  associate  justice^  and  was  argued  by 

DENJiOS  MgMahoK;  for  the  libellant^  and 
Chasles  DohahuE;  for  the  daimatU. 

After  advisement  Justice  Nelson,  reversed  the  district 
court,  and  decreed  in  favor  of  the  libellant,  giving  the  follow- 
ing opinion : 

Nelson,  C.  J. — The  bill  in  this  case  was  filed  to  recover 
for  supplies  of  coal  furaished  in  the  months  of  February  and 
March,  1866,  at  Baltimore,  to  the  steamship  Patapsco.  The 
only  question  in  the  case  is,  whether  or  not  the  coal  was 
furnished  on  the  credit  of  the  vessel,  or  of  the  owners,  The 
Commercial  Steamboat  Company,  which  run  a  line  of 
iteamers  from  the  city  of  New  York  fco  Baltimore,  and  oc- 
eaaionally  from  thence  to  Charleston.  The  arrangement  was, 
that  the  coal  should  be  furtiitthed  on  the  requisition  of  the 
engineers  of  the  vessel  for  caah^  bttt  for  convenience  in  mak- 
ing out  the  bills  and  transacting  the  business,  they  were 
made  oat  against  the  vessel  once  a  month  and  presented  for 
payment.  The  weight  of  the  evidence  is,^  that  Boyce  in  this 
arrangement,  and  time  taken  to  make  out  and  present  the 
bills,  looked  to  the  vessel  as  security  in  the  meantime  for  the 
payment  of  them,  and  did  not  intend .  thereby  to  rely  on  the 
credit  of  the  company.  The  company  was  a  corporation 
under  the  laws  of  the  state  of  Rhode  Island,  and,  of  course, 
not  accessible  to  him,  a  resident  doing  business  in  Baltimore. 

The  company  had  not  long  been  engaged  in  running  this 
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line  of  Bteamersy  and  bad  no  established  credit  in  that  city, 
and  in  the  months  of  February  and  March^  when  the  present 
supplies  were  furnished,  its  credit  was  not  good.  Previous 
to  tfiis  time,  it  had  been  heavily  indebted  to  the  Baltimore 
and  Ohio  railroad  company.  ^ 

I  think  the  coal  in  this  case,  under  the  circumstances,  was 
delivered  and  the  credit  given  to  the  vessel  during  the  in* 
terval  taken  by  the  common  consent  and  usage  of  the  parties 
within  which  to  make  up  the  monthly  biUs,  and  present 
them  for  payment,  and  that  the  indebtedness  is  properly 
inforceable  as  a  lien  upon  the  vessel  against  which  it  was 
charged.  * 

Decree  below  reversed,  and  decree  for  libellant;  with 
reference. 

On  that  decision  a  reference  was  had,  and  the  commissioner 
reported  in  favor  of  the  libellant  for  $1^982  01.  To  which 
report  exceptions  were  filed,  but  after  argument  the  same 
were  overruled  and  final  decree  rendered  in  favor  of  the 
libellant  for  said  amount,  and  interest  from  July  15,  1868^ 
date  of  the  report,  and  fbr  costs  to  be  taxed  in  the  district 
and  the  circuit  courts. 

From  such  decree  appeal  was  taken  to  the  supreme  court 
of  the  Uni^d  States,  and  after  a  motion  was  made  to  dismiss 
the  appeal,  which  was  denied,  and  is  reported  in  12  TTaf., 
the  cause  was  heard  *in  the  December  term,  1871.. 

Chasles  Donahue,  far  the  appellants  and  claimants  of 
the  steamer. 
■» 

.  L  The  claim  sought  to  be  enforced  here,  is  nothing  short 
of  a  running  account  between  a  vender  and  not  the  owner 
of  the  boat,  or  any  one  boat,  but  several  vessels,  and  of  a 
running  account  against  those  several  boats.  It  is  respecfer 
fully  submitted  that  .as  to  the  facts  in  the  case  of  Pratt 
agt  Seedf  (19  Htno.i    U.  S.)y  no  one  doubted  the  justice 
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of  that  decision,  and  that  it  is  only  the  general  language  and 
general  rule  too  strongly  laid  down  in  that  case,  that  the 
decision  has  been  modified^  and  that  this  case  is  in  all  forms 
with  Pratt  agt.  Beed,  (19  Hoto.,  U.  S.) 

TL  In  the  case  of  Pratt  agt.  Beedy  (19  Hoto.f  U.  S.)^  and 
all  the  cases  above  referred  tO;  the  doctrine  is  established, 
that  for  supplies  furnished  to  a^  vessel  in  a  foreign  port^  the 
necessity,  render  the  circumstances  stated  in  the  cases,  a 
presumption  of  credit  of  the  vessel  existed,  nothing  more. 
We  submit,  that  where  the  libellant  who  furnishes  the  goods 
is  personally  examined,  no  such  presumption  can  be  in- 
ferred when  he  does  not  state  or  claim  that  he  trusted  the 
credit  of  the  vessel,  or  that  he  dealt  on  her  credit. 

It  is  a  good  and  reasonable  presumption,  that  when  the 
libellant's  mouth  is  shut  to  presume  a  credit,  but  when  he  is 
examined  no  presumption  should  be  made. 

HI.  But  whatever  presumption  is  to  be  drawn  from  the 
facts  required  to  make  such  lien,  no  such  presumption  exists 
here,  but  the  contrary  is  shown: 

Ist.  The  goods  are  not  charged  to  the  vessel  and  although 
the  libellant  is  sworn  this  is  not  explained. 

2d.  The  libellant's  book-keeper  is  sworn  and  he  states  that 
where  the  vessel  is  to  be  charged  her  name  is  placed  in  the 
account. 

3d.  The  fact  is,  that  the  account  is  a  general  and  running 
account  and  made  out  in  the  libellant's  books  against  the 
company  itself. 

Denios  McMahon,  far  the  libellant  and  appellee, 

L  The  libellant  having  proven  a  sale  and  delivery  of  coal 
on  board  of  a  steamship,  used  by  it  in  its  navigation  in  a 
foreiga  port,  ordered  by  the  owners'  agent,  the  presumption 
of  law  would  be  that  the  goods  were  purchased  on  the 
credit  of  the  steamship  itself,  and  the  claimants  must  displace 
that  presumption  ("See  Judge  Taney's  remarks  in  Thomas 
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Hgt.  OsbornCf  19  How.  U.  5.,  citing  the  Gen.  Smithy  4  Wheat,f 
443 ;  Freeman  agt.  BucMnghamj  18  Hom?.,  Z7.  5.  182 }  The 
Santiago  ie  Cuba^  9  Wheat.^  417). 

U.  Where  the  owners  of  a  steamboat  need  coal  for  their 
steamboats,  and  have  no  coal  on  band  for  their  boats,  but 
actually  buy  same  at  the  lowest  cash  price  in  a  foreign  port^ 
the  presumption  of  law  would  be  that  they  had  no  credit  to 
buy  it  on  their  own  responsibility  otherwise  than  for  cash. 
If  the  material  man  waives  the  preliminary,  cash  on  deliveryi 
the  presumption  of  law  is  that  he  does  not  do  it  on  the  ex- 
clusive credit  of  the  buyer,  but  rather  on  the  credit  of  the 
ahip  to  which  it  was  delivered  in  a  foreign  port  {The  Sea 
Larky  Sjprague^s  decisionsy  573).  There  ia  nothing  in  th0. 
recent  case  of  Pratt  agt.  Reedy  to  disturb  the  old  doctrine — 
^^  tacit  lien  arises  when  the  circumstances  necessary  to  create 
it  ^ist." 

III.  Ba;ltimore  being  the  port  of  supply  is  the  port  of 
necessity,  and  in  case  the  company's  credit  becomes  a 
material  element  in  the  lien,  its  credit  in  thai  port  must  be 
the  standard. 

IV.  The  claimants  rely  on  the  entry  in  the  libeUant's 
ledger  and  the  journal  entries,  as  conclusive  evidence  that 
the  credit  for  the  supplies  in  question  were  given  to  the. 
Commercial  Steamboat  Company.  The  original  entries  in 
the  day-book  were  not  called  for  by  the  claimants,  but  from 
the  journal  entries,  it  is  apparent  that  the  day-book  entries 
which  are  thus  journalized  were  debited  to  each  steamer  by 
name. 

Entries  in  books  are  always  explainable.  The  truth  of 
the  transaction  can  be  shown,  independent  of  the  entry.  In 
fioe  of  the  orders  of  the  goods  for  the  Fatapsco  by  name, 
and  in  face  of  the  deliveries  on  that  steamer  itself,  and  of 
the  rendition  of  bills  aggregatmg  the  different  deliveries  to 
the  several  steamers  by  name,  and  of  the  evidence  proving 
a  delivery  on  the  faith  of  the  implied  hypothecation  of  the 
Fatapsco,  the  mere  eutries  in  the  journal  and  ledger,  which 
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are  not  the  originals^  ought  not  to  weigh  much  on  the  fiub- 
ject  of  a  personal  credit.  Even  the  taking  of  the  company's 
note  would  not  create  a  presumption  that  the  credit  was 
personal,  and  would  not  displace  a  bona  fide  lien  if  the  note 
were  surrendered  at  the  trial  (JAe  Cruy,  9  Wallacey  758;  The 
Kahramay  10  Wallacey  204). 

Nor  ought  such  charges  in  the  books  possess  as  much 
weight  on  the  subject  oi  a  personal  credit^  as  the  fact  that 
the  material  man  had  commenced  a  common  law  action  for 
the  claim.  Yet,  in  the  Kalorama  (10  WaU.j  204)  such 
suit  in  personam  in  a  state  court  was  held  not  to  be  con- 
clusive against  a  lien  in  rem. 

V.  To  displace  the  lien,  the  onus  is  thrown  on  the  claim- 
ant to  establish  that  the  sale  and  delivery  of  the  coal  in 
question  was  on  the  exclusive  credit  of  the  Commercial 
Stea<nboat  Company  (T/ie  Luluj  10  TFcJ^U.,  iy2).' 

This  the  facts  rebut. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

fioyce,  a  coal  dealer  in  Baltimore,  filed  a  libel  against  the 
steamer  Patapsco,  in  the  district  court  at  New  York,  to 
recover  a  demand  for  six  separate  supplies  of  coal,  furuihhed 
between  the  3d  ot  February  and  the  26th  of  March,  1866, 
to  the  steamer  Patapsco.  One  Borland  intervened  as  claim- 
ant. The  question  was  whether  the  coal  had  been  furnished 
on  the  credit  of  the  vessel  or  on  that  of  her  owners  onlyf 

The  iJELcts  as  we  assume  them  from  the  weight  of  the 
evidence,  itself  somewhat  ipconsistent,  were  thus :  The  Com- 
mercial Steamboat  Compimy,  a  corporation  of* Rhode  Island, 
owned  and  chartered  certain  steamers,  the  Kingfisher,  &c., 
and  used  them  as  a  line  of  steamers  from  New  York  to 
Baltimore.  The  Patapsco  was  chartered  by  the  company 
to  run  on  the  line,  and  registered  at  New  York  in  the  in- 
dividual name  of  one  Bacon,  president  of  the  company; 
though  the  company  controlled  her.  The  company  had  an 
agent  at  Baltimore,  and  the  course  of  deaUng  was  as  follows : 
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When  the  steamers  would  arive  at  Baltimore,  their  en- 
gineers would  inform  this  agent  of  the  amount  of  coal  they 
needed  for  their  different  vessels.  Thereupon,  the  agent 
would  fill  up  a  printed  circular  directed  to  Bojce,  request- 
ing to  furnish  ^^  with  invoice/'  to  that  steamer,  by  name, 
(in  this  case  the  Patapsco),  so  many  tons  of  coal ;  saying 
nothing  about  charging  anybody.  Boyce  would  then  fill  up 
a  printed  .order  to  his  clerk,  directing  him  to  furnish  the  coal 
to  the  steamer  named.  On  receipt  of  this  latter  order,  the 
coal  would  be  delivered  on  board  the  steamer.  At  the  end 
of  a  month  a  bill  would  be  made  of  all  the  deliverances  to  all 
'  the  boats.  The  object  of  making  out  a  general  bill  at  the 
end  of  eaeh  month,  it  appears,  was  to  avoid  a  multiplication 
of  bills  and  for  the  sake  of  convenience. 

The  entries  in  the  libellant's  journal  were  thus — one  ex- 
ample showing  all : 

Baltimosb,  Haroh,  18G6. 

COMMEBGIAL  St*B'T.   Co.  : 

80  tons  Qeo.  C%  Bt'r  Kiugfisher,    $7 $560 

25    •*        »*        "     »*    Patapsco,         7 175 

eo    «*       M       «     41    Kingfisher,      7 560 


42 


M 


<• 


« 


Patapseo 


294 


♦1.580 


And  in  his  ledger  they  were  thus: 


(I 

Feb. 
Feb. 

Mar. 

« 

April 


Commercial  St'b't  Co.  :  Db. 
1866. 

Jan*7  30ih.  To  ooal  ae $2,896  36 

"  bitaminoas  ae.  2|963  60 

"  coal  ao 790  00 

"  bitaminoas  ao.  2,416  10 

«<ooalao 1,550  00 

<<  bitaminoas  ae.  1,589  00 

"  coal  ao 1,463  50 

"  bitaminoas  ao.  65  00 

XaylO.        •*  oasb 39  10 


$13,761  66 


Feb.  5th. 

*•    9th. 

••    15th. 
Mar.  30th. 
May  5th. 
Jane  30th. 


Cb. 

Bj  cash $3,000  00 

*      "    1,000  00 

"   coalao.... 
**    caeh 

balance. .. 


(C 


1.849  96 

73  50 

136  00 

3,008  41 

4,693  79 


$13,761  66 


Dr. 
To  balance... $4,693  79 


The  form  of  entries  in  the  libellanf  s  day-book  did  not  ap- 
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pear ;  the  claimant  waiving  the  production  of  it^  and  the  bills 
rendered  to  the  company  were  not  produced. 

The  coal  was  sold  at  the  lowest  price,  and  it  was  necessary 
for  the  Patapsco  to  make  her  trips^  and  was  used  by  her  in 
making  them.  The  agent  of  the  steamship  Company  stated 
that  *^  the  coal  bought  for  the  Patapsco  was  ordered  for  this 
steamer  expressly,  but  on  account  of  the  Commercial  Steam- 
ship Company,  the  same  as  all  coal  was  ordered  and  bought 
for  the  several  steamers  constituting  the  line."  ^'  The  owners 
or  charterers/'  he  added  "  were  not  known  in  the  transac- 
tion^ but  the  steamer  was  supposed  to  belong  to  the  Com- 
mercial Steamboat  Company  by  the  parties  who  furnished 
the  coal." 

During  the  whole  time  that  this  coal  was  furnished,  the 
steamboat  company  was  in  an  embarrassed  state.  And  on 
the  3d  of  February,  on  which  day  the  first  item  of  the  coal 
for  which  the  steamer  was  libelled,  was  furnished,  the  steam- 
ship company  executed  six  promissory  notes  for  $7,500  each, 
$45,000  in  all,  to  the  Baltimore  and  Ohio  Railroad  Company; 
foUowing  them  immediately,  and  by  the  6th,  by  mortgages 
on  three  of  their  steamers  to  secure  payment.  And  it  owed 
a  balance  ol  $25,800  to  the  Neptune  Steamboat  Company 
on  the  1st  of  February,  1866,  so  much  remaining  due  for 
money  laid  out,  paid,  or  advanced  in  the  preceding  year. 

On  the  2d  of  April,  1866,  nine  days  after  the  last  item  of 
coal  furnished  to  the  Patapsco,  the  registered  owner.  Bacon, 
executed  a  bill  of  sale  of  her  to  Borland,  already  mentioned 
as  the  claimant  in  the  case,  to  secure  to  him  a  debt  of 
$10,500.  And  on  the  10th  following,  the  company  failed 
entirely ;  the  failure  being  followed  by  attachments  to  a 
very  large  amount,  much  of  it,  like  the  $25,800  already 
mentioned,  for  money  lent,  or  debts  due,  prior  to  the  3d 
February.  1866  ;  and  the  result  being  a  general  break  up  of 
the  company  in  which  the  creditors  got  but  a  small  portion 
of  their  claim  from  the  whole  effects.of  the  corporation. 
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It  was  in  virtue  of  bis  bill  of  sale  above  meationed  that 
Borland  contested  the  libellant's  claim. 

The  district  court  dismissed  the  libel ;  holding  that  there 
was  no  credit  to  the  vessel.  The  circuit  court,  on  appeal, 
held  that  there  was,  and  reversed  the  decree.  From,  this 
reversal  Borland  appealed  to  this  court. 

Whether  the  coal  was  furnished  on  the  credit  of  the  vessel, 
or  of  the  owners  is  the  only  point  of  inquiry  in  this  case. 
The  case  itself  is  not  without  its  embarrassments,  for  the  evi- 
dence, in  some  of  its  aspects,  is  not  consistent  with  either 
theory,  but  the  weight  of  it,  in  our  opinion,  enables  us  to 
assert  the  lien  against  the  ship.  It  is  undisputed  that  the 
Patapsco  was  m  a  foreign  port,  and  that  the  coal  was  ordered 
for  her,  specifically  by  name,  and  delivered  to  the  officers  in 
charge  of  her.  It  is  equally  free  from  dispute  that  the  supply^ 
of  coal  was  necessary — indeed,  indispensable — to  enable  her 
to  make  her  voyage  at  alL 

In  such  a  case  the  inference  is,  that  the  credit  was  given 
to  the  vessel,  unless  it  can  be  inferred  that  the  master  had 
funds,  or  the  owners  had  credit,  and  that  the  material  man 
knew  of  this,'  or  knew  such  facts  as  should  have  put  him  on 
inquiry  {Tlie  Lulu^  10  WalLy  192).  There  is  no  reason  to 
suppose  that  the  master  had  funds,  or  the  owners  of  tiie  line 
credit,  nor  that  the  libellant  was  guilty  of  laches.  On  the 
contrary,  it  is  in  proof  that  the  company  which  owned  the 
line  of  steamships  was,  at  the  date  of  these  transactions 
hopelessly  insolvent  and  were  borrowing  Large  sums  of  money 
on  a  mortgage  of  their  steamers,  away  from  home,  and  in  the 
very  city  where  the  libellant  resided.  It  would  be  strange 
it  the  libellant  did  not  know  this  condition  of  things,  and,  in 
the  absence  of  proof  on  the  subject,  it  is  a  reasonable  infer* 
ence  that  he  did.  If  he  had  this  knowledge  it  would  be  a 
violent  presumption  to  suppose  that  he  relied  on  the  credit 
of  the  company  at  all  for  the  supplies  which  he  furnished* 
The  company  running  the  steatners  was  a  distant  corporation, 
of  no  established  name,  and  without  personal  liability  in  case- 
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the  enterpim  feceatlj  undertaken  should  prove  a  failure^  and 
it  is  hard  to  believe  that  a  large  and  intelligent  coal  merchant 
in  Baltimore^  in  dealing  with  this  corporation^  intended  to 
renounce  his  claim  against  the  steamers  in  case  he  was  not 
paid.  It  is  very  clear  that  there  was  no  credit  to  the  com- 
pany at  the  time  of  sale,  because  the  coal  was  sold  for  cash 
at  the  lowest  market  price.  And  when  the  libellant  waived 
bis  privilege  of  cash  on  delivery^  and  put  the  coal  on  board 
the  steamship,  the  presumption  of  law  would  be  that  he 
thereby  gave  credit  to  the  steamship  and  not  to  the  owners 
thereof,  inasmuch  as  the  supplies  were  furnished  in  a  foreign 
port.  If  the  credit  was  to  the  vessel  there  is  a  lien,  and  the 
burden  of  displacing  it  is  on  the  claimant.  He  must  show, 
affirmatively,  that  the  predit  was  given  to  the  company  to 
the  exclusion  of  credit  to  the  vessel.  This  he  seeks  to  do 
by  the  form  of  charge  in  the  libellant's  journal  and  ledger. 
If  it  be  conceded  that  these  entries  tend  to  support  this 
position,  they  are  far  from  being  conclusive  evideuce  on  the 
subject.  Entries' in  books  are  always  explainable,  and  the 
truth' of  the  transaction  can  be  shown  independent  of  them. 
The  form  of  charge  in  any  book  -of  original  entries  does  not 
appear,  as  the  day-book  was  not  called  for  by  the  claimants, 
nor  are  the  ^^  invoices"  wbich  the  libellant  was  directed  to 
furnish  with  the  coal  produced.  ^ 

But,  from  the  form  of  entry  in  the  journal  itself  (where 
the  amount  furnished  to  each  vessel  is  set  opposite  to  its 
name),  we  are  led  to  the  conclusion  that  the  day-book  entries 
which  are  thus  journalized  were  debited  to  each  steamer  by 
name. 

If  this  be  so,  the  journal  entries  are  not  inconsistent  with 
the  idea  of  the  credit  being  given  on  the  security  of  the  ship. 
More  especially  is  this  apparent  when  it  is  proven  that  the 
reason  why  monthly  accounts  were  made  to  the  steamboat 
company  in  bulk  was  for  the  sake  of  convenience,  and  to 
save  a  useless  accumulation  of  biUs. 

There  is  nothing  besides  this  journal  entry  to  indicate  that 
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the  coal  was  furnished  on  the  personal  credit  of  the  com- 
pany; and;  as  the  other  facts  in  the  case  are  in  favor  of  a 
charge  direct  to  the  steamship,  we  do  not  think  the  legal  in- 
ference of  credit  to  the  ship  is  removed. 

The  lien  of  material  men  for  supplies  in  a  foreign  port  is 
of  so  high  a  character  that,  in  the  case  of  The  St  Jago  de 
Cuboy  (9  Wheat)^  it  was  protected,  along  with  that  of 
seamen's  wages,  against  a  forfeiture  which  had  accrued  to  the 
United  States ;  and  the  recent  decisions  in  this  court  have 
had  the  effect  to  place  this  lien  on  a  more  substantial  footing 
than  sonie  previous  cases  had  seemed  to  have  left  it  {Grape^ 
shoty  9  TTaZl,  129 ;  10  Wally  192,  204.) 

On  the  whole,  while  we  concede,  that  the  case  is  not  free 
from  difficulty,  we  are  not  disposed  to  disturb  the  decree  of 
the  circuit  court,  in  any  particular. 

Decree  affirmed. 
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COURT  OF  APPEALS. 

Ira  Babcock,  appellant,  agfc.  The  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  respoDdent. 

Where  the  owner  of  freight ;  which  is  to  be  carried  bj  several  railroad  eompaniee 
before  it  reaches  its  final  destination,  enters  into  a  special  contract  with  the  rail- 
road company  from  where  it  starts,  to  carry  the  freight,  for  a  specified  price  to  a 
certain  staiioir,  which  is  the  termination  of  the  rente  of  said  railroad,  and  ther» 
to  be  delivered  to  another  railroad  as  a  connecting  line,  the  owner,  in  considera- 
tion of  the  redn(«d  price  on  the  freight,  agreeing  to  assume  the  risk  of  fire  and 
other  contingencies,  which  risk,  and  the  other  stipnlaiions,  are  made  applicable, 
bj  the  general  printed  form  of  the  contract,  to  all  the  other  companies,  is  not 
a  through  contraet,  which  enables  the  companies  after  the  first,  to  avail  them* 
selves  of  the  owner's  sprecial  agreement  with  the  first. 

The  latter  companies  take  the  freight  under  the  liabiliy  of  common  carriers,  and  if 
the  freight  is  destroyed  by  fire  while  in  the  possession  of  one  of  them  it  is  liable 
as  a  common  carrier. 

It  mast  however  appear  to  be  detir  by  the  special  contract  of  the  owner  with  the 
first  railroad,  that  it  was  intended  to  cover  only  the  rente  of  that  road.  And  in 
oonstrning  such  a  contract,  the  printed  form  mast  give  way  to  the  written  word 
where  it  is  inconsistent  witlivthe  latter. 

Argued  May  21,  1872. 
Decided  May  27,  1872. 

G.  W.  CoTHRAN,  for  appellant. 

This  is  an  appeal  from  a  judgment  of  tne  general  term 
of  the  supreme  court,  sitting  in  the  fourth  judicial  depart- 
ment, affirming  a  judgment  for  the  defendant  entered  on 
decison  of  the  court,  without  a  jury. 

On  November  14,  1867,  the  plaintiff  shipped  fifty-six 
barrels  of  refined  petroleum,  at  Oil  City,  in  the  state  of  Penn- 
sylvania, by  the  Atlantic  &  Great  Western  Railway  Company, 
under  an  agreement. 
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That  company  carried  the  petroleum  to  Corry^  also  a 
station  on  its  road^  and  there  delivered  it  to  the  Buffalo  & 
Pittsburgh  Railroad  Company,  which  company  carried  it  to 
Brocton,  in  this  state,  and  delivered  it  to  the  defendant. 
While  in  the  possession  of  the  defendant  it  was  destroyed 
by  fire. 

The  price  of  transportation  of  a  car  of  petroleum  from  Oil 
City,  by  the  road  of  the  Atlantic  &  Great  Western  Railroad 
Company,  on  November  14,  1867,  was  $25  the  price  stip- 
ulated in  the  contract 

The  facts  were  aU  agreed  upon,  and  are  set  forth  in  the 
case,  from  folio  59  to  folio  67.  No  other  evidence  was  given, 
or  fact  agreed  upon,  than  what  appears  between  those  fohos. 

The  case  was  tried  before  Justice  Barker,  without  a  jury, 
at  the  June  (1870)  circuit,  held  in  Erie  county,  and  he  ren- 
dered judgment  for  the  defendant.  Judgment  was  accord- 
ingly entered  August  17,  1870,  and  was  affirmed  at  general 
term,  July  26,  1871. 

The  main  question  in  this  case  arises  upon  the  face  of 
this  special  contract. 

I.  It  is  contrary  to  sound  public  policy  to  permit  a  com- 
mon carrier  to  restrict  its  common  law  liability  by  contract 
{Pennsylvania  R.R.  Co,  agt.  Henderson^  Pa.y  315). 

I  make  this  point  with  the  full  knowlege  that  there  are 
authorities  in  this  state  tending  to  establish  a  contrary  doc- 
trine ;  but  I  do  not  know  but  what  this  court  deaire  to  depart 
from  that  doctrine  and  return  to  sound  principles,  well  estab- 
lished and  long  adhered  to  before  the  great  power  of  rail-  * 
road  companies  had  been  fully  developed. 

n.  Should  the  court  not  deem  this  the  appropriate  time  to 
make  a  departure,  but  should  feel  constrained  to  foUow  bad 
precedents— established  by  a  misconception  of  the  authorities 
relied  upon,  as  will  readily  appear  by  an  examination  of 
these  cases — I  still  insist  that  to  secure  exemption  from 
liability  by  special  contract,  at  least  two  things  must  occur: 

1.  The  exemption  must  be  secured  by  clear  and  unam* 
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bigious  or  doubtful  language.  Such  exemption  being  an  in- 
novation upon  the  common  law  rules  and  rights  of  the  plain- 
tiff*, if  there  be  any  doubt  about  whether  the  exemption  is 
secured,  that  doubt  will  be  resolved  in  favor  of  the  plaintiff 
{French  agt.  Buffalo,  K  T.  dt  Erie  B.R.  Co.,  4  Ketjcs,  1 08 ; 
Steam  Navigation  Co,  agt  Merchants^  Bank,  6  Hoio,  U.  S., 
344 ;   Wells  agt.  Steam  Navigation  Co.,  8  N.  Y.,  375). 

2.  Tliere  must  be  a  consideration  to  maintain  a  contract 
securing  such  exemption. 

There  was  no  consideration  whatever  in  this  case,  es  I  will 
show  under  a  subsequent  point. 

III.  The  bill  of  lading  is  a  contract  for  the  transportation 
of  car  1848,  and  its  cargo  from  Oil  City  to  Corry  only. 

1.  It  hi  express  terms  makes  Corry  the  place  of  perform- 
ance. 

.  The  fact  that  a  station  short  of  tlie  ultimate  p]ace  of 
delivery  was  w^ritten  in  a  printed  blank  is  conclusive  evi- 
dence Ihat  its  operation  was  limited  to  the  station  thus 
designated. 

More  especially  is  this  so,  when  as  in  this  case,  bad  Cony 
been  omitted  and  the  ,blank  space  remained,  it  would  have 
been  a  contract  for  transportation  from  Oil  City  to  Albany. 

It  being  competent  for  parties  to  make  such  contracts  as 
they  please,  (so  long  as  no  rule  of  law  is  violated,)  it  was 
competent  for  those  parties  to  make  a  contract  for  transporta- 
tion from  Oil  City  to  Corry;  and  that  it  precisely  what 
they  did  make. 

The  mention  of  "  connecting  roads,"  in  the  printed  form 
simply  proves  that  this  contract  was  made  on  the  company's 
usual  blank  which  was  susceptible  of  being  so  filled  up  as 
to  extend  its  provisions  to  such  **  connecting  roads"  or  not, 
as  the  A.  &  G.  W.  R.R.  Co.  choose  to  make  it. 

And  the  fact  that  such  a  blank  space^was  left  goes  toshow  * 
that  the  A.  &  Q.  W.  R.R.  Co.  was  in  the  habit  of  limiting 
or  extending  the  application  of  its  contracts  as  it  deemed 
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meet ;  and  that  the  termination  thereof  at  Cony  in  this  in- 
stance was  designed. 

*  The  special  contract  in  this  case  difiers  widely  from  that 
in  the  case  of  TJie  Manhattan  Oil  Co.  agt  Tlie  Camden  A 
Amboy  RR.  Co.^  (6  Abb.  N.  5.,  289,  S.  C,  62  Barb.^  72). 

-In  that  case  the  agreement  in  terms  extended  to  the  whole 
route. 

2.  Again :  The  consideration  agreed  upon  and  stipulated 
in  it  is  but  %26y  ^^  the  regular  and  customary  price  of  trans- 
portation of  freight  by  the  A.  &  Q-.  W.  R.R.  Co.  from  Oil 
City  to  Corry.^' 

Had  the  Atlantic  &  Great  Western  R.R.  Co.  intended 
this  as  a  bill  of  lading  from  Oil  City  to  Albany,  the  price  of 
carriage  between  those  two  points  would  have  been  fixed  in- 
stead of  the  price  of  carriage  from  Oil  City  to  Corry. 

IV.  There  was  no  consideration  for  any  exemption  from 
the  common  law  liability  as  common  carriers  of  the  Atlantic 
&  Great  Western  Railway  Company  or  any  connecting  road. 

The  case  shows  that  ^^  at  the  time  of  receiving  said  oil  and 
packages,  the  regular  and  customary  price  of  the  transporta- 
ot  freight  upon  said  railroad  of  the  Atlantic  &  Great  Western 
Railway  Company  from  Oil  City  aforesaid,  \q  Corry,  was 
twenty-five  dollars  per  car.^' 

This  applies  generally  to  all  classes  of  freight. 

There  being  no  consideration  for  the  exemption  from  com- 
mon law  liability  sought  to  be  secured  by  this  contract,  the 
agreement  in  so  far  as  the  exemption  goes  is  inoperative. 

To  relieve  a  common  carrier  frum  its  legal  responsibilities, 
there  must  be  a  consideration  for  the  exemption.  There 
must  be  mutuality  to  uphold  the  agreement  (BisseU  agt.  N. 
Y.  Central  It  B.  Co.^  26  N.  F.,  442). 

The  Atlantic  &  Great  Western  Railway  Company  having 
failed  to  secure  a  restriction  of  its  common  law  liability,  it 
follows  tliat  the  contract  can  furnish  no  immunity  to  the 
defendant  for  its  omission  to  deliver  the  oil  at  Bufialo^  even 
if  the  defendant  could  avail  itself  of  its  provisions. 
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V.  The  opinion  of  the  general  term  certainly  throws  no 
light  upon  this  case.     The  sole  authority  cited  is  as  foreign 
to  thiS  case  as  it  is  possible  to  find  a  case.     There  is  neither  fr 
fact  nor  a  principle  in  common  between  the  two  cases. 

The  whole  of  this  case  resolves  itself  down  into  this  pro- 
position :  The  Atlantic  &  Great  Western  Railway  Com- 
pany made  a  contract  to  carry  this  oil  from  Oil  City  to  Corry. 
It  performed  that  contract.  The  defendant  received  the 
oil  from  The  Buffalo,  Corry  &  Pittsburgh  Railroad  Company, 
and  while  in  its  possession,  as  a  common  carrier,  the  oil  was 
destroyed. 

Can  the  defendant  claim  exemption  from  liability  under  a 
contract  to  which  it  was  in  no  way  a  party  I  I  say  it  can- 
not; and  that  this  judgment  should  be  reverse]  and  judg- 
ment ordered  for  the  plaintiff  for  the  value  of  the  oil  agreed 
upon. 

A.  P.  Lanninq,  for  respondent 

This  is  an  appeal  from  a  judgment  of  the  general  term, 
in  the  fourth  department,  affirming  a  judgment  entered  on 
the  decision -of  the  court  below;,  on  a  trial  without  a  jury. 

The  action  was  brought  Uj  recover  the  value  of  fifty-six 
barrels  of  refined  petroleum  oil,  casually  destroyed  by  fire  at 
Brocton,  N.  Y.,  and  while  ip  the  possession  of  the  defendant 
as  a  common  carrier. 

The  oil  in  question  was  delivered  to  the  Atlantic  &  Great 
Western  Railway  Company,  at  Oil  city,  in  the  state  of  Penn- 
sylvania, November  14,  1869,  to  be  transported  thence  to 
Albany,  in  the  state  of  New  York,  via  Corry,  Brocton  and 
Buffalo,  over  its  own  and  connecting  railroads.  The  Atlantic 
&  Great  Western  Railway  extending  from  Oil  City  to  Corry, 
the  Buffalo,  Corry  &  Pittsburgh  Railroad  extending  from 
Corry  to  Brocton,  a  station  upon  the  line  of  the  Buffalo  & 
Erie  Railroad,  the  said  Buftalo  and  Erie  Railroad  extending 
fh>m  Erie  to  Buffalo  and  passing  through  Brocton  aforesaid^ 
Vol..  XLin.  21 
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and  the  New  York  Central  Railroad  extending  from  Bufihlo 
to  Albany,  constituted  the  line  of  connecting  raikoads  over 
which  the  said  oil  was  to  go  to  Albany. 

A  special  contract  for  the  transportation  of  this  oil  was 
made  with  the  Atlantic  &  Great  Western  Railway  Company 
at  Oil  City,  at  the  time  of  shipment,  by  which  special  con- 
tract the  Atlantic  &  Great  Western  Railway  Company  and 
the  other  connecting  railroad  companies  agreed  to  trans|)0it 
the  oil  to  Albany,  with  the  express  condition  that  the  owner 
or  shipper  assumed  all  risks  of  damage  from  fire  while  the 
oil  was  in  transit,  or  at  the  depots  or  stations  of  any  of  the 
companies  over  whose  line  of  road  it  might  be  transported. 

The  railroad  companies  were  released  from  liability  for 
damage  by  fire  in  consideration  of  a  reduction  in  the  rates 
for  transporting  such  oil. 

Under  such  agreement  the  Atlantic  &  Great  Western  Rail- 
way Company  carried  said  oil  from  Oil  City  to  Corry,  and 
there  delivered  the  same  to  the  Buffalo,  Corry  &  Pittsburgh 
Railroad  Qompany,  which  latter  company  carried  said  oil 
from  Corry'  to  Brocton,  and  there  delivered  the  same  to  the 
Bufialo  &  Erie  Railroad  Company,  to  be  by  it  carried  under 
and  in  pursuance  of  said  agreement  upon  its  said  railroad 
from  Brocton  to  Buffalo,  and  th^re  to  be  delivered  to  the 
New  York  Central  Railroad  Company. 

Afler  said  oil  was  so  delivered  to  the  Buffalo  &  Erie  Rail- 
road Company,  and  while  in  its  possession  at  Brocton,  the 
same  was  casually  burned  up.  The  value  of  the  oil  was 
$1,200. 

The  defendant  became  a  corporation  by  the  consolidation 
of  the  Buffalo  and  Erie  Railroad  Company  with  other  rail- 
road companies  prior  to  the  commencement  of  this  action. 

The  court  decided  that  by  reason  of  said  special  agreement, 
the  defendant  was  not  liable  to  pay  for  the  oil  thus  casually 
destroyed  by  fire,  and  directed  a  judgment  against  the  plaintiC 

To  this  decision  the  plaintiff's  counsel  excepted. 

Thereupon  a  judgment  was  duly  entered    against  the 
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plaintiff,  from  which  he  appealed  to  the  general  term  of  the 
Bopreme  court,  and  by  which  courtsaid  judgment  was  affirmed. 

From  that  judgment  this  appeal  is  brought. 

The  question  presented  is  as  to  the  liability  of  the  defend- 
ant for  the  loss  by  fire  under  the  special  agreement  set  forth 
in  the  case  and  the  &ct8  found  by  the  court. 

L  A  common  carrier  may,  by  special  agreement  with  the 
owner  or  shipper,  limit  its  liability  for  damages  to  property 
delivered  to  such  carrier  for  transportation  (Steintoeg  agt 
Erie  RR^  43  N.  T.,  123 ;  French  agt.  The  Buffalo^  New 
Torky  and  Erie  B.R  Co.,  4  Keyes^  108 ;  Dorr  agt  The  New 
Jersey  Steam  NavigaMon  Co.j  1  Kemanj  486). 

And  it  may  by  special  agreement  secure  such  exemption 
from  liability  for  injuries  arising  from  the  negligence  of  its 
servants  {BisseU  agt.  The  New  York  Central  R.R.  Co.,  25  N. 
r.,  442) 

In  the  case  at  bar  the  loss  was  casual. 

There  was  no  negligence. 

n.  By  the  terms  of  this  special  contract  the  plaintiff 
assumed  the  risk  of  fire,  and  released  all  the  connecting  roads 
from  liability  to  pay  any  damage  by  reason  of  the  casual 
burning  of  said  oil. 

It  is  iound  as  a  fact  by  the  court,  that  the  oil  was  delivered 
to  the  Buffalo  and  Erie  Railroad  Company  at  Brocton,  to  be 
carried  under  and  in  pursuance  of  said  agreement  over  its 
said  railroad  to  Buffalo. 

The  presumption  is  that  the  proof  warranted  such  finding, 
and  the  case  does  not  purport  to  contain  all  the  evidence 
given  upon  the  trial. 

Nor  will  this  court  look  beyond  the  facts  found  {Bergen 
agt.  WempUj  30  N.  F.,  319). 

in.  The  written  contract  recites  a  good  and  valid  con- 
sideration for  the  exemption,  and  the  connecting  roads  are 
entitled  to  stand  upon  the  recitals  therein  without  inquiry, 
and  are  protected  by  them  as  against  this  plaintiff. 

lifor  does  the  finding  of  the  court  that  $25  per  car.  was  the 
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customary  price  for  the  transportation  of  oil  from  Oil  City 
to  Corry  necessarily  conflict  with  the  recitals  in  the  written 
contract. 

The  defendant  is,  therefore,  entitled  to  the  benefit  of  the 
stipulations  contained  in  such  special  contract  {Manhattan 
Oil  Co.  agt.  Cam.  <&  Am.  E.B.  Co.y  62  Barb.^  12 ;  Maghee 
agt.  The  Cam.  dk  Am.  KB.  Trans.  Co.,  45  N.  T.,  514). 

IV.  The  judgment  should  be  affirmed  with  costs. 

Allen,  J. — ^To  exempt  the  defendant  the  successor  in 
liability  to  the  Buffalo  &  Erie  Railroad  Company  from  the 
common  law  responsibility  of  common  carriers  extending  to 
all  losses,  except  those  resulting  from  the  act  of  God,  or  the 
public  enemies,  it  must  appear  that  the  oil  of  the  plaintiff 
was  at  the  time  of  its  destruction  in  the  possession  of  the 
'Buffalo  &  Erie  Railroad  Company  for  transportation  under  a 
special  contract  restricting  the  liability  of  the  carrier,  made 
by,  and  with  the  plaintiff  or  some  one  authorized  to  act  in 
his  behalf. 

The  contract  with  the  Atlantic  &  Great  Western  Railway 
Company  was  special  in  its  terms,  and  by  it  the  liabilities  of 
the  carrier  were  greatly  restricted,  and  a  loss  by  fire  was 
excepted  from  the  risks  of  the  carrier,  and  if  that  was  a 
through  contract,  that  is,  a  contract  for  the  carriage  of  the 
property  to  and  a  delivery  of  it  at  Albany  its  ultimate  des- 
tination, each  carrier  in  the  course  of  its  transit  including 
the  Buffalo  &  Erie  Railroad  Company  was  entitled  to  the 
benefit  of  the  exemptions  from  liability  secured  by  it.  It 
would  be  regarded  as  made  for  the  benefit  of  all  who  should 
undertake  the  carriage  of  the  goods  upon  the  terms  and  con- 
ditions prescribed  by  it.  If  it  was  not  a  through  contract 
then  the  Buffalo  &  Erie  Railroad  Company  received  the 
goods  as  common  carriers,  and  are  liable  as  such  for  all  losses 
not  within  the  recognized  exceptions,  that  is,  except  those 
which  were  inevitable  or  occasioned  by  public  enemies. 

If  the  first  carrier,  the  Atlantic  &  Great  Western  Railway 
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Company,  only  undertook  for  the  carriage  of  the  oil  to  Corry 
for  an  agreed  compensation,  and*the  delivery  at  that  place  to 
another  carrier,  there  was  no  authority  resulting  from  the 
relation,  or  the  contract  between  that  company  and  the  plain- 
tiff,  in  the  company  to  enter  into  a  specid  contract  in  behalf 
of  the  plaintiff  with  the  next  carrier  at  Corry,  to  limit  and 
restrict  the  liability  of  such  carrier  in  any  respect  There 
was  no  agency  created,  the  whole  duty  of  the  Atlantic  & 
Great  Western  Railway  Company  was  that^of  a  carrier,  and 
terminated  with  the  delivery  of  the  goods  to  the  next  carrier, 
and  the  conmion  law  liability  of  the  carrier  receiving  the 
goods  attached  at  once,  and  by  necessary  implication,  upon 
their  receipt. 

The  goods  were  received  l)y  the  Atlantic  &  Great  West- 
em  Railway  Company  at  Oil  City  in  Pennsylvania,  addressed 
to  J.  W.  0.  &  Co.,  Albany,  New  York,  and  had  they  been 
received  without  a  special  contract^  a  contract  would  not 
have  been  implied  on  the  part  of  the  railway  company  to 
carry  the  goods,  or  provide  for  their  carriage  beyond  the 
terminus  of  its  road. 

Its  whole  duty  would  have  been  performed  by  transporting 
tiiem  to  the  extent  of  its  own  route  and' delivering  them  to 
the  next  connecting  carrier,  that  is,  the  railway  company 
would  have  been  liable  as  a  carrier  over  its  own  road,  and  as 
forwarder  from  the  terminus  of  its  line.  This  is  the  recog- 
nized rulA  in  this  and  other  states,  although  it  is  otherwise  ic 
England  {Boot  agt  The  Qreat  Western  RK  Co.j  46  N. 
F.,  614,  and  cases  cited  by  Rapallo,  J. ;  Bedfield  on  Car" 
rierSy  ^  181,  and  cases  cited  in  note  9).  But  the  goods  were 
received  by  the  Atlantic  &  Great  Western  Railway  Com- 
pany under  a  special  contract  and  upon  the  interpretation 
of  that  contract,  and  the  effect  to  be  given  to  it,  the  decision 
of  this  case  hinges. 

In  the  agreement,  the  goods  were  described  as  ^^  66  bbls 
B.  Oil,  car  1848,"  and  in  the  margin  '*  marked.  J.  W.  O.  A 
Co.,  J.  W.  Osborne  &  Co.,  Albany,  N.  Y.'* 
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The  mark  or  direction  of  the  property  was  given  to  idontify 
and  distinguish  it  from  other  property  of  the  same  character^ 
and  was  not  inserted  aer  a  part  of  the  agreement,  and  from  it 
a  contract  to  carry  to  Albany  would  not  be  implied.  The 
agreement  was  by  "this  (the  Atlantic  &  Great  Western 
Railway)  Company  and  connecting  roads,^'  to  deliver  the 
property  at  Corry  station — which  was  the  terminus  of  the 
road  of  that  company  upon  payment  of  freight  and  chargea 
thereon.  The  freight  was  specified  at  twenty-five  dollars  per 
car. 

This  was  the  freight  to  Corry^  and  no  rate  was  agreed 
upon  or  specified  for  transportation  beyond  that  place. 

By  the  agreement  the  plaintiff  "  in  consideration  of  the 
reduced  rate  given  and  specified  above^  for  the  transportation 
of  petroleum,^'  assumed  certain  risks,  including  that  by 
which  the  property  was  destroyed,  "  while  in  transit,  or  at 
the  depots  or  stations  of  any  of  the  companies  whose  lines  of 
road  it  may  be  transported  upon  or  Qver.'' 

The  plaintifi*  also,  in  consideration  of  having  the  petroleum 
transported  at  such  reduced  rate,  released  the  Atlantic  & 
Great  Western  Railway  Company,  "  and  all  other  companies 
over  whose  lines  of  road  it  may  pass,  from  all  claim  for  loss 
or  damages  by  fire,  &cJ^ 

The  agreement  was  made  by  filL'.ig  up  a  printed  form^ 
adapted  to  a  contract  for  the  transportation  of  goods  beyond 
the  route  of  the  contracting  carrier,  and  over  the  lines  of 
other  and  connecting  roads  to  distant  places.  The  parties 
merely  inserted  in  writing  the  date  and  place  of  shipment, 
the  name  of  the  owner,  the  description  of  the  property,  the 
freight,  and  the  place  of  delivery  (Corry  station).  The  com- 
mencement and  termination  of  the  responsibility  of  the 
carrier  (the  Atlantic  &  Great  Western  Railroad  Company) 
were  expressed  clearly  and  distinctly  in  the  written  parts  of 
the  contract. 

The  goods  were  not  lost  or  destroyed  between  the  place 
of  the  receipt  and  Corry,  nor  until  after  they  had  left  Corry, 
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in  charge  of  other  carriers^  aod  had  come  into  the  possession 
(ri  the  Buffalo  &  Erie  Raihroad  Company,  in  the  course  of 
their  transit  to  Albany. 

The  contract  was  for  the  carriage  of  the  oil  to  Corry^  and 
only  so  much  of  the  printed  matter  of  the  blank  form  used  as 
is  consistent  with  and  appropriate  to  that  contract,  is  of  any 
eflfect  The  intent  of  the  contracting  parties  is  to  be  gathered 
from  the  entire  instrument;  the  written  part  controlling 
when  that  and  the  printed  are  in  conflict,  and  the  latter  to 
be  rejected  when  incompatible  with  or  inappropriate  to  the 
intent  of  the  parties  as  clearly  indicated  by  the  written 
portion. 

The  printed  form  is  very  general  and  contains  provisions 
adapted  to  contracts  differing  essentially  from  this,  some  of 
which  are  not  adapted  to  a  contract  for  the  carriage  of  goods 
wholly  within  the  limits  of  the  contracting  carrier^s  line  of 
road,  and  such  parts  as  are  inapplicable  must  be  rejected  as 
surplusage,  and  the  written  portion  of  the  agreement  prevail 
(Leeds  ugt.  Mechanics^  Ins.  Co.y  4  Seld.j  351 ;  Hat-per  agt. 
Albany  Mutual  Ins.  Co.f  17  N.  F.,  194), 

The  limitation  of  the  carrier's  liability  by  the  contract  is 
necessarily  confined  to  the  service  contracted  for,  and  the 
carriers  who  were  parties  to  it. 

Carriers  who  are  not  named  in  a  contract  for  the  carriage 
of  goods,  and  who  are  not  formal  parties  to  it,  may  under 
some  eircumstances  have  the  benefit  of  it. 

Suca  is  the  case  when  a  contract  is  made  by  one  of  several 
carrien  upon  connecting  lines  or  routes  for  the  carriage  of 
property  over  the  several  routes  for  an  agreed  price^  by 
authoriy  express  or  implied  of  all  the  carriers. 

So  too,  in  the  absence  of  any  authority  in  advance,  or  any 
usage  fiom  which  an  authority  might  be  inferred,  a  contract 
by  one  '^rrier,  for  the  transportation  of  goods  over  his  own 
and  coniecting  lines,  adopted  and  acted  upon  by  the  other 
carriers,  would  enure  to  the  benefit  of  all,  thus  ratifying  it, 
and  perftrming  service  under  it.     But  in  such,  and  the  like 
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^ases,  the  contract  has  respect  to^  and  provides  for  the 
services  of  the  carriers  upon  the  connecting  routes  {Magee 
agt.  The  Camden  d  Ambay  EJL  dk  Trans.  Co.,  45  N.  T^ 
514,  and  Lamb  agt  The  Same^  46  N.  Z,  272)^  are  in  point 
and  illustrate  the  rule. 

There  was  no  agreement  here  for  the  carriage  of  the  oil 
beyond  Corry.  No  rate  of  freight  agreed  upon  to  any  other 
point;  and  the  carrier  was  entitled  to  receive  the  freight 
earned,  twenty-five  dollars  per  car  on  delivery  of  the  oil  at 
that  place. 

There  was  no  consideration  for  an  agreement  by  the  plain- 
tiff* to  relieve  the  carriers,  who  should  hereafter  receive  the 
property  for  transportation,  from  the  common  law  liabilities^, 
tiud  no  such  agreement  was  made.  It  is  claimed  that  the 
finding  by  the  judge  by  whom  the  case  was  tried,  that  the 
Buffalo  &  Erie  Railpoad  Company  received  the  property 
'^  under  and  in  pursuance  of  said  agreement  upon  its  said 
railroad  from  Brocton  to  Buffalo,''  is  conclusive  as  a  finding 
of  face,  and  entitles  the  defendant  absolutely  to  ohe  benefit 
of  (he  stipulations  of  the  contract. 

The  answer  is  that  the  transportation  from  Broctoato  Buflalo 
is  not  within  the  limits  of  the  contract,  and  it  was  simply  im- 
mpossible  that  goods  could  be  carried  between  these  places  ia 
pursuance  of  a  contract  expressly  providing  tor  an  eutirely 
different  transportation,  between  two  other  places  on  a  different 
route.  While  twenty-five  dollars  per  car  freight,  might  have 
been  a  reasonable,  or  a  reduced  rate,  for  transportatior  from 
Oil  City  to  Corry,  it  may  have  been  an  entirely  inadequate,  or 
an  exhorbitant  rate  for  transporting  the  same  property  from 
Corry  to  Brocton,  or  from  Brocton  to  Buffalo,  or  Bufdlo  to 
Albany.  It  is  certainly  improbable  that  the  same  freight 
was  to  be  the  compensation  to  each  of  the  railroad  conpanies 
by  whom  the  oil  should  be  carried  in  its  transit  to  Albany. 
The  contract  was  not  intended  as  a  through  contrac5.  The 
plaintiff  had  no  claim  under  it  either  against  the  Atlantic 
&  Great  Western  Railway  Company,  or  any  of  the  connect-  - 
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ing  roads  for  the  carriage  of  the  goods  beyond  Corry,  and  it 
necessarily  follows  that  its  stipulations  did  not  extend  to 
effect  the  carriage  beyond  that  place. 

The  Camden  &  Amboy  Railroad  and  Transportation  Com- 
pany were  held  liable  as  common  carriers  under  a  contract 
somewhat  like  this^  made  with  the  Pennsylvania  Railroad 
Company  under  which  the  goods  were  transported  by  the 
latter  company  to  Philadelphia,  and  there  delivered  to  the 
former  company  {C.  &  A,  R.IL  and  ^T.  Co.  agt.  Forsythy 
61  Penn.  81;  Bristol  and  Exeter  RR.  Co.  agt  Cwwi- 
fningsj  6  H.  and  Ct.y  969),  merely  held  carrying  out  the 
doctrine  of  Muschamp  agt.  The  Lancaster  &  Preston  Junction 
Ii.R.  Co. J  (8  M.  &  W.y  421) J  which  has  not  been  followed  in 
this  state,  that  the  contract  of  carriage  in  that  case  was  a 
through  contract  made  by  the  Great  Western  Railway  Com- 
pany for  the  carriage  of  the  goods  to  their  ultimate  destina- 
tion and  that  the  contracting  carrier  was  solely  liable  for  the 
loss  of  the  goods  in  transit,  although  they  were  lost  while  in 
course  of  transportation  by  the  defendants  who  received  them 
from  the  first  carrier  at  terminus  of  its  road  for  transportation 
to  the  place  to  which  they  were  directed.  This  case  would 
not  be  followed  with  us,  but  each  carrier  would  be  held 
responsible  for  a  loss  or  damage  to  the  goods  while  in  his 
custody,  and  the  only  question  would  be  as  to  the  extent  of 
bis  liability,  and  whether  he  was  entitled  to  the  benefit  of 
any  stipulation  in  the  contract  made  with  the  first  carrier. 

The  defendant  upon  the  ease  made,  and  facts  found  by  the 
judge  at  the  trial  was  subject  to  all  the  common  law 
liabilities  of  carriers  and  the  stipulations  of  the  contract  with 
the  Atlantic  &  Great  Western  Railway  Company,  did  not 
extend  to  the  transportation  of  the  goods  by  the  defendant. 
It  is  not  necessary  to  consider  at  this  time,  the  liability  of 
the  parties,  in  case  it  should  appear  that  the  oil  was  being 
carried  at  a  reduced  rate  of  freight. 

The  judgment  must  be  reversed,  and  a  new  trial  granted* 
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SUPREME  COURT. 

HfiLEET   M.   Wabd^   respondent;    agt.    Edgab   C.    Buin>T, 

appellant. 

A  cowUy  judge  has  anthority  to  make  an  order  ont  of  conrt— ai  chamben— to  jtof 
proMtdingt  on  a  jadgment  until  the  BeariAg  and  deoiaion  of  a  motion  for  a  new 
irlaX  in  the  ooanty  court. 

Albany  General  Term^  Marchy  1672. 

Before  MuLLm,  P.  J.j  Potter  and  Balcom,  JJ. 

This  is  an  appeal  from  an  order  of  tlie  county  judge  of 
Otsego  county  made  atchamberS;  on  the  lOtb  day  of  January, 
1872,  staying  defendant's  proceedings  on  judgment  until  the 
bearmg  and  decision  of  motion  for  a  new  trial  in  the  county 
court 

The  action  was  tried  at  the  June  term,  1S71,  and  a  verdict 
for  the  plaintiff  for  less  than  $50.  Both  parties  moved  for 
time  to  make  a  case,  &c.,  and  an  order  was  entered  on  die 
^iefendant's  motion,  but  none  on  the  pLdntifi''is  motion. 

Plaintiff*  made  a  case,  and  amendments  were  proposed  and 
liettled,  as  the  order  entered  did  not  stay  proceedings.  De- 
fendant's  attorney  served  copy,  costs  and  motion  of  adjust- 
ment for  December  29,  and  on  that  day  judgment  was  en- 
tered. Plaintiff's  attorney  then  served  motion  papers  for 
the  10th  of  January,  at  the  office  of  the  county  judge  to 
stay  defendant's  proceedings.  Defendant  appeai'ed  with  aa 
affidavit  and  transcript  of  the  judgment,  and  objected  for 
want  of  authority  in  the  judge  to  hear  the  motion  at 
chambers 

The  judge  made  the  order,  which  ^as  entered  by  the  derk, 
from  which  this  appeal  is  taken. 
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L.  S.  BuNDTy  />r  appellant 
N.  C.  MoAK^  /or  respondent. 

£y  ^A^  caurty  Miller^  P*  eT— -I  think  the  county  judge 
Was  authorized  to  grant  the  order  in  question.  By  section 
31  of  the  Code  the  county  court  is  always  open  for  the 
transaction  of  business  for  which  no  notice  is  required  to  be 
given  to  the  opposing  party.  This  relates,  I  think,  to  the 
transaction  of  the  ordinary  business  of  the  county  court,  and 
not  to  orders  which  may  be  otherwise  made  by  the  county 
judge  in  his  ofScial  capadfy  while  not  sitting  as  a  county 
court 

Section  401  of  the  Code  provides  for  motions  to  be  made 
to  "a  judge,  or  justice  out  of  court,''  which  would  seem  to 
include  a  judge  of  the  county,  and  other  courts  as  well  as 
justices  of  the  supreme  court,  and  subdivision  6  of  this  section 
provides  that  ^^  no  order  to  stay  proceedings  for  longer  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
to  stay  proceedings  under  an  order,  or  judgment  appealed 
from,  or  upon  previous  notice  to  the  adverse  party.'' 

By  section  8  of  the  Code,  the  provision  last  cited  is  made 
applicable  to  actions  in  the  county  court.  It  would,  there- 
lore  seem,  that  the  order  of  the  county  judge  was  proper 
under  section  401.  It  may  be  added  that  the  last  subdivision 
of  section  366  applies  the  rules  of  practice  of  the  supreme 
court  to  actions  tried  in  the  county  court.  Section  402  also 
provides  for  motions  to  be  made  out  of  court  to  a  judge  on 
the"  usual  notice  of  eight  days  which,  as  already  seen  under 
section  8,  is  applicable  to  county  courts. 

The  provision  in  section  362  as  to  amended  returns  does 
not  militate  against  section  401  as  the  latter  section  relates  to 
proceedings  aflfecting  the  merits  of  the  case,  and  not  to  an 
order  as  to  the  practice. 

While  section  31  may  have  full  force  and  effect,  in  relation 
to  the  county  court,  which  had  no  power  at  the  time  it  was 
adopted  to  try  causes,  it  does  not  impair  the  power  of  a 
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judge  Id  any  case  out  of  court  to  grant  an  order  to  stay 
proceedings. 

The  order  in  question  is  not  made  by  the  court  while  sitting 
as  suchy  but  by  a  judge  out  of  courty  the  same  as  any  other 
order  which  he  has  the  power  to  make  as  a  judge.  It  ap- 
pears to  be  eminently  proper  that  a  judge  out  of  court  should 
be  vested  with  authority  to  control  the  practice  of  his  own 
.  court  so  far  as  relates  at  least  to  a  stay  of  proceeding  for  the 
*  purpose  of  aUowing  the  party  to  bring  in  his  case  for  argu- 
ment I  think  that  the  exceptions  should  be  first  heard  in  the 
county  court  before  an  appeal  is  taken  (30  Haw.y  4);  but  even 
if  an  appeal  may  bring  up  the  whole  case^  there  can  be  no 
objection  to  such  a  course.  As  the  county  judge  was  right 
in  granting  the  order,  it  should  stand.  Order  affirmed  with 
$10  costs  of  appeaL 
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N.  Y.  COMMON  PLEAS. 

Elizabeth  Fltnit^  by  her  guardian,  respoudeni,  agt.  Maet 

F.  Hatton,  appellant. 

The  mere  agreeveni  of  a  landlord  to  r^airf  baa  reference  onlj  to  the  condition  of 
the  boilding  or  premisea  demised  for  the  parpose  of  their  profiiHble  use,  and  the 
pecuniary  benefit  to  be  derived  from  their  enioyment  or  lou  from  being  depriTed 
of  their  nae  in  each  state  of  repair  aa  the  agreement  intended. 

Soch  a  aimple  ugreement  or  covenant,  in  no  way  contemplates  any  destruction  of 
life  or  caiaaHiities  to  the  person  or  property' of  any  one,  which  might  accidentally 
reaalt  from  an  omission  to  fallll  the  agreement  in  9V9ry  respect. 

For  the  proposition  that  a  laodlord  nuder  contract  (generally)  to  keep  the  premises 
in  repair  is  for  a  breach  thereof,  also  farther  liable  to  his  tenant,  at  ia  tortf  for 
wilful  refusal  or  neglect  to  perform  his  obligation,  no  warrant  is  to  be  found  in 
principle  or  authority. 

His  subaequent  parol  promise,  after  beiug  notified  of  defects,  to  make  necessary 
repairs,  unless  founded  on  a  new  consideration,  superadds  nothing  to  his  original 
obligation,  and  furnishes  no  ground  for  awarding  additional  damages,  except  so 
far  as  the  tenant  is  by  such  promise  delayed  and  limited  in  making  them  ("prim- 
arily) at  his  own  expense. 

A  claim  canuot  exist  on  the  part  and  behalf  of  sufferers  from  defects  to  a  piana 
appurtenant  to  a  tenement  house,  occurring  from  natural  ca  ises — ^from  natural 
wear  and  tear,  in  an  action  Jbr  a  tort  or  negligence  against  the  landlord,  whose 
only  obligation  exists  in  contract  with  the  tenant  in  possession,  and  one  can  only 
be  founded  on  some  other  negligence,  trespass  or  wiliul  breach  of  a  direct  public 
or  private  duty  to  the  party  injured. 

In  this  case,  held,  that  the  negligence  of  the  parenta,  in  suffering  the  plaintiff,  a  child 
about  three  years  of  ag^,  to  wander  upon  this  dilapidated  piassa  or  balcony,  and 
exposing  it  to  danger  and  the  injuries  it  received  was  so  gross  and  unambigious  as 
to  constitute  oontributive  negligence  and  should  prevent  a  recoTory  by  the  plain- 
tiff for  damages  for  such  injuries. 

General  Termj  July^  1872. 

Before  Daly,  Ch.  J".,  Robinson  and  Larremore,  JJ. 
Aft^al  from  a  judgment  rendered  by  the  special  term  for 
the  plaintiff.  « 

Albert  Matthews,  for  appeUanty  defendant. 


\ 
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First  The  negligence  of  her  parents  in  allowing  the  infant 
plaintiff  to  expose  herself  to  danger  must  be  imputed  to  the 
infant,  and  forms  such  an  element  of  contribucive  negligence 
as  to  bar  her  recovery  (Hartfield  agt.  Bopery  21  Wend,,  615 ; 
Brown  agt.  Maxtcelly  6  HiUy  692 ;  Krieg  agt.  Wells,  1  JE.  D. 
Smithy  74;  Hunger  agt  Tonawanda  It.E.  Co,^  4  N.  T.y  359; 
Mangam  agt.  Brooklyn  City  R.B.y  36  Barb.y  230 ;  BurJce 
agt.  Broadway  <St  7th  Ave.  KRy  49  Barb.y  629  ;  Wilds  agt. 
Hudson  R.  R.R  Co.y  24  N.  T.y  430 ;  Same  agt.  ^atne,  29 
:^^.  Y.y  315). 

1.  The  same  rule  was  applied  to  the  keeper  of  a  lunatic, 
in  WiUetts  agt.  Buffalo  dt  Rochester  RR.  Co.,  (14  Barb.y 
686). 

2.  There  was  not  the  slightest  evidence  of  proper  care  on 
the  part  of  the  parents  to  support  a  finding  in  favor  ot  plain- 
tiff in  that  respect;  on  the  contrary,  there  was  the  fullest 
evidence  of  want  of  any  precaution  to  prevent  access  of  the 
plaintiff  to  the  piazza,  in  the  face  of  open  and  notorious  dan- 
ger {Spencer  agt.  Utica  &  S.  R.R.  Co.y  6  Barb.y  337). 

3.  The  fact  of  the  child  being  alone  in  the  dangerous 
place,  is  presumptive  evidence  of  negligence  in  the  parents. 

The  burden  of  proving  the  exercise  of  every  reasonable 
precaution  to  prevent  the  accident,  was  thrown  upon  them, 
but  was  not  met  (Mangam  agt.  Brooklyn  City  R.R.  Co.y  36 
Barb.y  230). 

4.  The  child  had  no  right  to  use  or  be  upon  the  balcony. 
It  was  no  part  of  the  premises  for  her  use,  and  until  it  was 
put  in  repair  the  plaintiff  had  no  right  to  endanger  herself 
by  the  use  of  it.  Using  it,  the  plaintiff  alone  was  to  blame 
(Bush  agt  Brainardy  1  Cow.y  78;  Terry  agt.  The  N.  T. 
Central  RR  Co.,  22  Barb.y  574). 

Second.  In  addition  to  the  culpable  negligence  of  the 
parents  of  the  plaintiff,  there  was  the  grossest  negligence  on 
her  own  part.  The  burden  of  proof  was  on  the  plaintiff  to 
show  due  care  and  diligence  on  her  own  part  (Britton  agt 


NEW  YORK  PRACTICE  REPORTS.     885 


Flyuu  RgL  Hatlon. 


Hud.son  E.   Rli.  Co.,  18  N.  Z,  248;  Dey  agt.  N.  T.  C. 
liJi.  Co.,  34  N.  Y.J  9). 

1.  An  infant  is  held  to  the  same  degree  of  care  as  an  adalt, 
and  "  is  required  to  exercise  the  prudence  of  a  person  of 
ordinary  inttdligence,  before  an  action  for  damages  arises  for 
an  injury  to  her  person^  resulting  partly  from  the  carelessness 
of  others." 

*'  It  is  no  excuse  that  she  had  less  discretion  than  a  grown 
person"  {Burke  agt.  Broadway  <t  Seventh  Av,  B.R.  Co.y  49 
Barb.,  620  ;  Honigsberger  agt.  Second  Av.  R.R,  Co.y  38  N. 
Y.J  1  KeyeSj  570),  and  numerous  other  cases. 

2.  It  was  fully  proved  that  "anybody  could  tell  that  the 
piazza  was  dangerous  by  the  looks  of  it.  That  it  was  very 
shaky  ;  and  all  the  witnesses  agreed  in  representing  the  un- 
safe condition  of  the  piazza  as  a  fact  well  known  to  the  oc- 
cupants of  the  room^  and  consequently  to  the  plaintiff;  in 
fact,  she  had  been  warned  against  it. 

Third.  There  was  no  proof  of  negligence  on  the  part  of 
the  defendant.  The  defendant's  obligation  to  repair  did  not 
make  her  respoQable  for  accidents  resulting  from  use  of  the 
balcony  while  it  was  out  of  repair. 

Fourth.  Great  stress  was  laid  in  the  court  below  on  the 
alleged  fact  that  the  balcony  in  question  was  one  of  the  ap^ 
purteuances  of  the  room^  and  that  the  plaintiff  had  a  right 
to  use  and  go  upon  the  same.  This  theory  is  not  available^ 
for 

1.  The  piazza  was  not  an  appurtenance'  to  the  room  for 
the  plaiutifl.  She  could  have  no  occasion  to  go  upon  it  for 
any  of  the  purposes  for  which  it  was  alleged  to  have  been 
used,  viz.,  drying  clothes,  &c. 

2.  If  to  a  charge  that  the  plaintifl  suffered  injury  by  neg- 
ligently going  into  a  dangerous  place,  she  could  make  answer 
that  the  place  was  one  into  which  she  h^d  a  right  to  go,  the 
defense,  contributive  negligence,  could  rarely  be  sustained. 

No  man  has  a  right  wilfully  to  place  himself  in  dangefi 
and  if  injured^  lay  the  blame  on  third  parties. 
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Fifth.  The  learned  judge  erred  in  refusing  to  dismiss  the 
complaint.  There  should  be  a  new  trial,  with  costs  to  abide 
the  event 

Sixth,  The  first  question  arising  in  this  case  is^  whether 
there  was  any  cause  of  action  in  favor  of  plaintiff  against  de- 
fendant. The  defendant  insists  there  was  not,  and  tiiat  this 
judgment  is  without  precedent ;  and  asks  to  have  the  judg- 
ment reversed  upon  this  ground. 

1.  This  case  must  not  be  confounded  with  an  action  by  a 
tenant  to  recover  damages  against  his  landlord,  for  injuries 
sustained  by  the  tenant  himself,  arising  from  the  neglect  of 
the  landlord  to  perform  a  valid  agreement  (or  any  other  legal 
obligation  resting  upon  him  arising  out  of  the  circumstances) 
to  keep  premises  in  repair  or  to  guarantee  their  safety.  In 
such  cases  there  is  direct  privity  between  landlord  and  tenant, 
and  the  action  itself  is  either  ex  contractu^  or  arises  directly 
out  of  the  relationship  of  landlord  and  tenant  {Eakin  agt. 
Brown^  1  E.  D.  Smithj  36 ;  Bobbins  agt  Mountj  4  Itohts.j 
553 ;  Johnson  agt.  Dixon^  1  Daltfy  1 78 ;  Francis  agt.  Cockerelj 
Law  Bep.y  5  Q.  B.y  184,  501 ;  Alston  agt.  Grants  24  Eng. 
Law  and  Eq.  122 ;  Eagle  agt.  St^ayge,  2  Daly^  140  ;  Kimmel 
agt.  Burfeindy  2  Dali/j  155). 

2.  The  plaintiiT  endeavors  to  maintain  this  action  on  the 
ground  of  what  the  pleader  is  pleased  to  call  the  ^'  neg- 
ligence^ or  non-feasance  of  the  defendant  in  not  repairing  or 
making  safe  a  balcony  (alleged  to  have  been  dangerous  and 
unsafe)  attached  to  the  front  of  certain  rooms,  (on  the  fourth 
story  of  a  house  in  East  13th  street,)  owned  by  defendant 
and  exclusively  occupied  by  the  parents  of  plaintiff,  under  a 
hiring  from  defendant  to  plaintiff's  fkther,  in  using  which 
plaintiff  was  injured.  Assuming  the  facts  to  be  as  alleged  by 
plaintiff,  then,  in  order  to  maintain  the  allegation  of  ^'  neg- 
ligence," as  the  basis  of  an  action  against  the  defendant  to 
recover  damages  sustained  by  plaintiff  in  falling  from  this 
balcony,  there  must  be  shown  some  obligation,  express  or 
implied,  either  of  contract  or  legal  duty  of  the  defendant 
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towards  the  plaintiff,  which  the  defendant  has  failed  to  per- 
form. The  "  negligence'^  alleged  is  another  word  for  non- 
feasance,  and  is  predicable  only  of  some  contract  voluntarily 
undertaken  by  the  defendant,  or  some  legal  duty  cast  upon 
her  by  operation  of  law,  in  some  relation  between  her  and 
plaintiff.  If  the  plaintiff  be  a  stranger  to  the  defendant,  and 
there  be  no  privity  by  contract  between  them,  (ajs  must  be 
conceded)  then  is  there  any  private  legal  duty  which  the  de- 
fendant owed  to  the  plaintiff,  as  a  member  of  the  family  of 
the  tenant ;  or  any  public  legal  duty  owed  by  defendant  to 
her,  as  one  of  the  public  or  otherwise  t  Clearly  the  defend- 
ant owed  no  greater  obligation  of  private  legal  duty  to  the 
plaintiff  specifically,  as  one  of  the  family  of  the  defendant's 
tenant,  than  to  his  guests,  or  friends  or  visitors.  Neither  has 
the  plaintiff  a  claim  against  the  defendant  for  any  neglect 
on  her  part  to  discharge  any  public  legal  duty  she  owed 
towards  the  plaintiff  as  one  of  the  public.  The  premises  in 
question  are  purely  private  property,  and  the  "  balcony" 
could  only  be  reached  by  any  person  through  the  rooms 
leased  to  and  exclusively  occupied  by  the  plaintiff's  father, 
and  not  by  defendant  (Winterbottom  agt.  Wright^  10  Mees. 
&  Webby  J  109 ;  The  Mayor j  dtc.y  of  Albany  agt.  Cunliff  2 
N.  Y.J  172,  173;  Nicholson  agt.  Erie  It.W.  Co.,  41  N.  2., 
530 ;  Loop  agt.  Litchfield^  42  N.  F.,  361). 

3.  ^^  Negligence"  is  well  defined  as  consisting  *^  in  the 
commission  of  some  lawful  act  in  a  careless  manner,  or  in  the 
omission  to  perform  some  legal  duty,  to  the  injury  of  another. 
It  is  essential  to  a  recovery,  in  the  latter  caae,  to  establish  that 
the  defendant  owed  at  the  time  some  specific,  clear,  legal 
duty  to  the  plaintiff,  or  the  party  injured"  {Nicholson  agt* 
Erie  It.W.  Co.,  41  N.  F.,  629). 

4.  As  was  previously  well  said  by  Judge  Daly,  in  the 

case  of  Cook  agt.  N.  Y.  Floating  Dry  Dock  Co.,  (1  Hill,  438), 

and  approved  by  Judge  Ingrauam,  (p.  444 ;)     "  The  only 

safe  and  practical  rule  is  to  confine  the  right  of  action  to 

those  who  stand  in  the  relation  of  contracting  parties^  or  to 
VoLb  XTiTH.  22 
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cases  where  the  injury  is  caused  by  the  disregard  or  neglect 
of  some  obligation  or  duty,  which  the  party  causing  it  owes 
to  the  party  injured^'  {Nicholson  agt.  Erk  E.W.  Co.^  41  N. 
y.,  629). 

5.  If,  as  erroneously  alleged  in  the  complaint,  the  defend- 
ant had  ^'  had  the  care  and  control  of  the  premises"  where 
tiie  accident  happened,  or  had  been  the  ^^  occupant"  of  the 
same,  there  might  have  been  some  pretext  for  claiming  a 
recovery  against  her.  But  the  defendant  was  the  mere 
owner ;  and  the  custodian  of  the  plaintiff  was  himself  the 
**  occupant." 

6.  The  mere  circumstance  that  the  plaintiff  was  '^law- 
fully" upon  these  premises  at  the  time  of  the  accident,  is 
immaterial.  It  does  not  tend  to  raise  any  obligation  of  de- 
fendant toward  her,  or  to  sustain  this  cause  of  action.  This 
has  always  been  maintained  in  all  the  cases  (SouthcaU  agt 
Stanley^  1  Hurls,  dk  Nor.  ExcKj  249 ;  Bolch  agt.  Smithy  7 
Hurls,  it;  Nor.  Exch.^  744 ;  Biobhins  agt  Jones,  15  Com. 
Bench.,  N.  S.  240 ;  CoUes  agt.  Selden^  3  Lauf  C.  P.  tR.  495  ; 
Sullivan  agt.  Waters^  14  Jurist  C.  L.  E.  460). 

7.  The  doctrine  of  "  rtspondeai  superior^^  does  not  apply 
to  the  facts  of  this  case.  There  was  no  relationship  of  master 
and  servant,  or  principal  and  agent,  between  defendant  and 
any  other  person  connected  with  the  transaction ;  nor  was 
there  any  misfeasance  or  other  act  done  by  the  defendant  or 
her  authority ;  nor  was  she,  as  has  been  already  said,  in 
possession  of  the  premises  {Bush  agt  Steinmany  1  Bos,  A 
FuU.,  404 ;  The  King  agt  PedliCy  1  Ad.  dk  Ellis,  822 ;  Eich 
agt.  Basierfieldy  4  Manningy  Chr.  dt  SeotiSt  800 ;  Hobbit  agt 
London  &  N.  W.  R.  W.  Co.,  4  W.y  H.  dk  G.y  ExcKy  254  j 
lieedie  agt.  London  &  N.  W.  R.W.  Co.,  4  IT.,  H.  dk  G.y 
Exch.,  244 ;  Blake  agt  FerriSy  5  N.  T.,  63 ;  Earl  agt  Hale, 
2  Metcalfy  352  ;  Bontface  agt  BehfeOy  6  Bcbts.y  397). 

8.  Mere  ownership  of  private  property  does  not  impose 
upon  a  party  any  liability  to  the  public,  or  strangers,  to  keep 
the  same  in  repair  or  free  from  danger;  provided  it  does  not 
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disturb  a  neighboring  owner,  or  injure  the  public  in  the  uee 
of  the  neighboring  streets  or  ways,  or  other  public  etiseinents 
(Chauntkr  agt  Robinson j  4  IT.,  IT.  dt.  G.,  Exch,j  170 ; 
HounseU  agt.  Smythey  7  Com.  Beneh  N.  S,j  731 ;  Bolch  agt, 
Smiihj  7  UutU.  &  Nor.^  Ezchy  736 ;  Gantrels  agt.  JEgertony 
Law  Bep.y  9  C.  P.,  870). 

Seventh.  Aastiming  there  was  a  vtiid  agreement  between 
the  defendant  (a9  ^'  landlord")  and  the  plaintiff's  father  (a« 
tenant)  '^to  repair"  this  balcony^  does  that  circumstance 
famish  a  ground  of  action  against  defendant  in  favor  of  plain-^ 
tiff  to  recovldr  any  damages  sustained  by  falling  from  it  f  The 
defendant  insists  it  does  not. 

1.  The  plaintiff  and  defendant  were  not  coDtracting  parties 
lA  any  sense  whatever. 

2.  If  the  defendant's  alleged  nonfeasance  is  said  to  grow  out 
of  her  Illation  of  ^  landlord"  alluded  to,  then  it  is  founded  upon 
the  contract  between  the 'landlord  and  tenant,  and  the  obliga 
tion  of  the  defendant,  was  to  perform  that  coutract,  and  the 
^^  negligence"  or  nonfeasance  complained  of  is  only  a  breach 
ef  that  contract,  and  the  remedy  is  by  action  ex  coniradUj 
M)d  only  m  favor  of  a  party  to  that  contract,  or  his  lawful 
representatives.  The  plaintiff,  however,  is  none  of  these 
(Blakemore  ^^  The  B.  db  K  R.  W.  Co.y  8  EUis  dk  Blkb, 
I063)u 

3.  Any  agreement  to  repair  was  a  mere  matter  betv^eeft 
the  ^^  landlord"  and  ^^  tenant"  The  contract  did  not  affect 
third  persons.  It  did  not  n^ke  the  landlord  liable  to  them, 
or  relieve  the  tenant  in  possession  from  his  liability  to  them 
f'CoLERiDGE,  J,j  RtisseU  agt.  ShentoHf  3  Adol.  dk  EUiSy  iV. 
S.y  466 ;.  Caniiavan  agt.  ConkUny  I  Daitfy  51 1). 

4k  The  proposition  now  contended  for  by  the  defendant, 
was  thus  laid  down  by  this^  court  in  Cook  agt.  N.  T.  Fhating 
Drp  Dock  Co.,  (1  HULy  443  :)  ^'  That  no  action  lies  against 
the  defendants^  founded  upon  the  contract  in  favor  <^*  any 
other  person  than  those  to  whom  the  dock  was  hired,  is  eon« 
ceded.     This  was  established  by  the  cases  cited,  Winterbottom 


840  NEW  YORK  PRACTICE  REPORTS. 

Flynn  agt  Hatton. 

agt.  Wrightj  (10  Mees.  dk  Welsby^  109)  j  Priestly  SLgt.  Fowler^ 
(3  Mees.  dk  Welsbyy  1) ;  Quarman  agt.  Burnett ^  (6  Mees.  dk 
Welshy^  499)." 

5.  So^  also,  said  Justice  Maule,  in  TaUit  agt  Shenstone^ 
{5  Me^.  dk  Webby j  288:)  "It  is  clear  that  an  action  of 
contract  cannot  "be  maintained  by  a  private  person  who  is 
not  a  party  to  the  contract ;  and  the  same  principle  extends 
to  an  action  .of  tort^  arising  out  of  the  contract.'' 

6.  And  where  a  master  sought  to  recover  damages  for  loss 
of  services  of  his  servant,  who  was  injured  by  the  negligence 
of  a  railway  company^  with  whom  the  servant  had  a  contract 
as  a  passenger,  it  was  held  that  "  one  not  a  party  to  a  con- 
tract cannot  sue  for  a  breach  of  duty,  arising  out  of  the  con- 
tract" {Alton  agt.  The  Midland  B.W.  Co.,  19  Com.  Bench, 
N.  S.y  213). 

7.  So.  also,  Babon  Parke,  in  the  case  of  Langhridge  agt 
Levyj  (2  Mees.  dk  Welsbyy  530),  said  ;  "  That  wherever  a 
duty  is  imposed  on  a  person  by  contract  or  otherwise,  an^ 
that  duty  is  violated,  any  one  who  is  injured  by  the  violation 
of  it  may  have  a  remedy  against  the  wrongdoer,  •  •  • 
is  a  principle  which  would  lead  to  indefinite  extent  of  liability, 
•  •  •  and  we  should  pause  before  we  made  a  precedent 
by  our  decision,  which  would  be  an  authority  for  an  action 
against  the  vendors,  even  of  such  instruments  and  articles 
as  are  dangerous  in  themselves,  at  the  suit  of  any  person  into 
whose  hands  they  might  happen  to  pads,  and  who  shoul4 
be  injured  threby"  {Winterbottom  agt.  Wright,  10  Mees.  dk 
Mfelsby,  114 ;  See»  also,  Colles  agt.  Selden,  Law  Sep.,  3  C. 
P.,  495). 

8.  So,  again,  in  Bobinson  agt.  Jones,  (If)  Com.  Bmch,  N. 
8.,  240),  it  was  held  by  the  full  court,  (after  elaborate  argu- 
ment,) without  dissent,  that  '^  a  landlord  who  lets  a  house  in 
a  dangerous  state,  is  not  liable  to  the  tenant's  customers  or 
guests  for  accidents  happening  in  consequence,  during  the 
term;  for,  fraud  apart,  there  is  no  law  against  letting  a 
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tumble-down  house^  and  the  tenant's  remedy  is  upon  his  con- 
tracts, if  any." 

9.  Without  an  express  contract,  the  landlord  is  not  liable, 
even  to  the  tenant,  to  make  any  repaird  upon  demised  prem- 
ises. Such  an  obligation  grows  out  of  the  contract  alone, 
and  not  out  of  the  relation  of  landlord  and  tenant.  Neither 
is  there,  in  the  absence  of  fraud,  any  warranty  that  the  prem* 
ises  are  even  tenantable  or  fit/or  occupation.  The  rule  of 
caveat  emptor  applies  (Hart  agt.  *  Windsory  12  Mees.  dt 
Welshyy  68 ;  Howard  agt.  DoolitiU,  3  JDuer,  464  <&  473 ; 
Sherwood  agt.  Seamany  2  Bosto.y  130 ;  Kostor  agt.  Newhouse^ 
4  E.  D.  Smithy  20 ;  Oott  agt.  SoundSy  22  Eng.  Law  and  Eq.y 
173;  McGlashon  agt.  TalmadgCy  37  K  T.,  313). 

10.  It  matters  not  how  stringent  may  have  been  the  com- 
pact between  landlord  and  tenant,  that,  as  between  them- 
selves, the  landlord  should  make  repairs ;  the  obligation  of 
the  tenant  to  his  guests  and  family,  to  keep  the  premises 
wherein  he  invited  them,  safe  from  danger,  was  not  dis- 
charged or  impaired  or  shifted  to  the  shoulders  of  the  land- 
lord. The  occupant  alone  is  the  sole  wrong-doer  in  privity 
with  such  persons,  in  case  of  injury  from  his  neglect  to  pro- 
cure the  repairs  to  be  made,  either  by  the  owner  or  himself. 
In  the  language  of  Ch.  J.  Kenyon,  (4  T.  Ji.y  319  :)  "De- 
plorable,  indeed,  would  be  the  situation  of  landlords  if  they 
were  liable  to  be  h&frassed  with  actions  for  the  culpable 
neglect  of  their  tenants"  {Cheetham  agt.  Hampsotiy  Term 
Rep.y  318  ;  Mayory  dkc.  agt  GorlieSy  2  Sand.y  303  ;  Kostor 
agt  Newhousey  4  E.  D.  Smithy  20 ;  Bears  agt  Amblery  9  Barr 

^  Penn.y  193). 

11.  Upon  the  principle  now  invoked,  the  courts  refused  to 
allow  a  wife  to  recover  danmges  for  personal  injuries  result- 
ing from  the  explosion  of  a  lamp  sold  her  husband,  though 
for  the  purpose  of  being  used  by  herself  and  husband,  which 
the  vendor,  without  fraud,  warranted  to  be  fit  and  proper 
for  use  by  her,  but  was,  in  fact,  unfit  for  use,  and  dangerous 
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aud-utisafe  {Longmfii^  ^nd  wifi^  ^  SoUidajf,  6  W,^  ff.  ^  <?• 
krcA.,  761). 

Ei^hU  But  (syep  if  tlxere  were  4  valid  agreemeDt  to  repair 
this  b^coojj  nud  this  lu^tioa  b4d  been  by  tlxe  ^^  teoapt''  biiQ^ 
Bielf  ^gaiui»t  thp  ^^  landlord ;"  ^md  even  if  it  h^  been  an  ms^ 
tioD  for  breach  of  ppntfapt,  it  could  not  avail  to  recover  daw* 
ages  for  injuries  *  happening  (ad  in  this  case)  from  (Jie  use  or 
abuse  of  the  bal(:oQ)',  after  it  was  kpown  to  the  tea^  to  b^ 
out  of  repair^  unsafe  apd.  dangerous, 

1.  The  tenant  was  not  obliged  to  ys^  it  io  ordor  tp  b^Vf 
the  fair  use  and  enjoyment  of  the  ppemises, 

2.  The  tenant  knew  it  was  dangerous  aqd  unsafe. 

3.  We  have  seep  that  ^veo  4  ^'  written  warranty^  of  8afe^ 
would  not  protect  agaiq^st  patent  defects ;  much  ]ess  wopld  a 
piere  agreement  to  repair  thoae  defeats* 

4.  The  tenant  had  no  right  to  omit  ipaking  such  reptpci 
^  were  necessary  to  niake  the  prepiises  saijGe  and  ^cure  for 
the  use  of  himself  and  all  other  persons  he  permitted  to  usd 
the  same,  because  he  had  an  agreement  with  the  landlord  that 
the  latter  should  make  them.  In  fact,  tliis  would  have  beep 
an  additional  reason  why  he  should  himself  made  them^  ^s>Si 
not  be  excused  for  his  neglect  in  not  making  thea\.  In  thift 
very  agreement  he  would  have  had  an  indepiqity  against  WJ 
necessary  outlay  in  making  them,  and  so  was  inexcusable* 

Ninth.  If  there  was  a  valid  agreement  to  repairy  and  if  tho 
defendant  was  pegligent  to  such  an  extent  as  to  hav^  rendered 
Ixer  liable  for  such  an  injury  as  occurred  to  th^  plaintiS)  be- 
cause the  defendant  neglected  to  perform  her  agreemepl^ 
with  her  tenant;  to  repair  this  balcony,  knowing  it  to  be  out 
of  repair,  in  a  case  wherein  the  plaintiff  her&^lf  had  beep  free 
from  negligence  and  had  exercised  all  due  and  proper  care  ao4 
precaution  to  prevent  the  accident;  nevertheless,  the  plainti^ 
by  contributive  negligence  of  her  parent,  (she  being  fum  $ui 
juris,)  '{Istj)  in  not  nuiking  th^  repairs  hiptself,  (when  b^ 
knew  the  balcony  to  be  out  of  repair  and  dangerous  and  URr 
safe,)  and  looking  to  the  landlord  for  reimbursemeat  j  {2d^ 
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in  making  an  iinuaual  use  of  this  balcony  when  known  to 
be  dangeroufi,  did  benelf,  thereby,  in  a  legal  point  of  view^ 
eontjribute  to  and  actually  cause  the  injury  of  which  slie 
complaiiui  (JUangam  agt  Brooklyn  BM*  Co.,  36  Barb.,  230 } 
Same  case  on  appeal^  38  ^«  Y.,  4£^)» 
'  1.  If  the  plaintiff  claim  to  derive  any  benefit  from  any 
agreement  to  repair,  she  must  take  it  cum  anere.  The  party 
beneficially  intenested  in  $uch  an  agreement  would  have  had 
DO.  right  himself  to  rush  into  danger  he  might  avoid^  and 
look  for  damages  to  the  other  party  to  the  contract.  Neither 
can  his  infant  daughter  {BuUerfield  agt.  Forrester^  1 1  JEastf 
60 ;  Miller  agt.  Marinersf  Ch.y  3  Qreenlf.^  55 ;  Shannon  agt. 
Comstockj 21  Wettd.,  461 ;  Hecksher  agt  MeCrea,  24  Wendy 
309)* 

2.  If  the  defective  balcony  could  even  be  deemed  to  be 
in  the  nature  of  a  '^  nuisance/'  because  liable  to  be  the  means 
or  occasion  of  mischief  to  persons  using  it,  etill  the  plaintiff's 
father,  being  the  occupant  of  the  premises,  '^  is  liable  for  the 
damtt{[e  caused  by  its  continuance/'  and  so,  by  neglecting  to 
abate  it,  contributed,  (as  the  guardian  of  the  plaintiff)  to  the 
injury  sustained  by  his  ward  This  negligence  in  the  eye  of  * 
the  law  was  contributive  negligence  of  plaintiff  {Brown  agt. 
Cby.,  d;  SuSy  RR  Co.,  12  N.  F.,  49:^). 

3.  In  the  case  of  Adams  agt.  Lancashire  R  TT.  Co.j  {Late 
Bep.y  4  C.  P.  739,  A.  D.  1869,)  wliere,  through  the  neg- 
ligence of  the  defendants,  the  door  of  one  of  their  carriages 
(wherein  plaintiff  was  a  passenger)  several  times  fiew  open, 
and  was  shut  by  plaintiff,  and  in  attempting  to  shut  it  a 
fourth  time  be  fell  out  and  was  injured,  it  was  held  that,  as 
the  inconveniences  he  would  have  suffered,  if  he  had  not  shut 
the  door,  was  slight,  and  the  peril  incurred  in  his  attempt  to 
shut  it  considerable,  the  injury  he  suffered  was  not  the 
necessary  or  natural  result  of  defendiint's  negligence,  and 
they  were  not  liable  for  such  injury, 

4.  In  the  case  of  Siner  agt.  Grreat  Western  RR.  Co.^ 
{i  JExch^y  117),  where  plaintiff  was  a  passenger  in  defend^ 
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ants'  railway  carriage,  which  stopped  at  a  station  where 
there  was  no  platform^  and  plaintiff  in  alighting  from  the 
carriage  upon  the  ground,  in  the  dark,  sprained  her  knee ;  it 
was  held  that  the  injury  was  the  result  of  her  own. act,  and 
the  defendant  was  not  liable  {CochU  agt  London  &  S.E,  jS. 
W.  Co.y  Law  Bep.y  5  C.  P.,  457  and  notes  459,  460,  464). 

5.  So  in  the  c^se  ot  Waite  agt  North  Eastern  K  W.  Co.j 
{ElliSj  Blkb.  dk  Ellisy  Q.  B.y  Rep.y  719,  A.  D.  1858,)  where 
the  plaintiff,  an  infant  id  charge  of  his  grand-mother,  had 
been  injured  by  the  joint  negligence  of  the  defendants'  agents 
and  the  child's  grandmother,  it  was  held  the  child  could  not 
maintain  an  action  against  the  company. 

6.  So  in  WalJcer  agt  SwayzSj  3  Abb.j  136),  the  general 
term  of  the  court  of  common  pleas  laid  down  the  law  on 
this  subject  as  follows :  ^'  It  has  been  held  in  this  court, 
that  the  measure  of  damages  in  an  action  against  a  landlord 
for  not  repairing,  is  the  amount  it  would  cost  to  mak«  such 
repairs;  and  for  the  reason  that  the  tenant  cannot,  by  ex- 
posing himself,  his  family  or 'his  goods,  to  the  injuries  or 
damage  which  result  from  the  landlord's  negligence,  piesent 
a  meritorious  claim,  when  he  could  remedy  the  evil  by  re- 
pairs, for  which  he  would  be  fully  indemnified  out  of  the 
rental,"  also  HoUy  agt.  Boston  Gas  Light  Co.y  8  Gray^  M^lss.^ 
123  db  132 ;  Wright  agt.  Maiden  d  Nelson  E.R  Co,  (4 
Allenj  283). 

Tenth.  But  in  this  case  there  was,  in  fact,  no  valid  agree- 
ment between  the  landlord  and  tenant  that  the  former  should 
make  any  repairs  to  this  balcony.  The  father  of  the  plan- 
tiff  was  the  tenant,  and  had  occupied  the  house  for  six  years. 
The  promise  to  repair  the  balcony  was  contained  in  a  con- 
versation between  the  mother  of  the  plaintiff  and  the  de- 
fendant It  was  not  contained  in  the  agreement  of  hiring, 
and  formed  no  part  of  it  It  was  based  upon  no  considera- 
tion whatever,  and  was  not  binding  upon  the  landlord  ( Walker 
agt  Gilberts  2  Bob.j  214 ;  Boupe  agt.  Germin^  ^7  How.y  5). 

Eleventh.  Upon  every  view  of  this  case  the   judgment 
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should  be  reversed.  The  upholding  of  the  action  would  tend 
to  establish  a  rule  (now  happily  without  a  precedent)  opening 
the  door  to  almost  an  infinitude  of  demands  in  favor  of  un- 
•known  persons,  against  owners  of  real  estate.  Such  a  pre- 
cedent would  greatly  impair  the  value  of  such  property,  and 
render  ownership  of  the  soil  a  condition  full  of  uncertainty 
and  indefinite  liability.  * 

F.  H.  Bryan,  for  plaintiff,  respondent 

The  evidence  shows  that  the  premises  where  this  accident 
occurred,  was  of  that  peculiar  description  of  property,  known 
in  this  city  by  the  name  of  a  tenement  house.  This  court 
has  decided  at  general  term,  that  such  property  forms  an  ex- 
ceptive case,  and  that  after,  the  attention  of  the  landlord  has 
been  called  to  the  existing  defects  in  the  structure,  in  case  of 
non-repair,  he  is  liable  for  the  consequences  of  an  accident, 
resulting  from  such  neglect 

The  attention  of  the  landlord,  defendant,  was  called  to  the 
defect  of  the  railing;  and  by  the  neglect  to  repair,  the  accident 
occurred. 

The  balcony  in  use  in. which  the  railing  was  defective, 
formed  a  necessary  part  of  the  premises  let  by  defendant  to 
plaintiff;  the  evidence  shows  that  its  use  was  principally  ded- 
icated to  the  tenant. 

The  defendant  had  promised  to  have  the  repairs  done. 

I.  In  Johnson  agt.  Dixon,  (1  Dalt/,  178).  This  court  has 
held  that  a  tenant  from  month  to  month  is  not  bound  to 
make  substantial  repairs. 

In  that  case  the  plaintifi*'s  horse  having  received  an  injury 
from  the  defective  construction  : 

The  court  directed  that  the  landlord  was  liable  for  the 
consequences  arising  from  his  neglect  to  repair.  (43  Barb., 
282). 

IL  On  the  question  of  negligence,  this,  as  a  question  of 
fact,  ha^  been  decided  by  the  court  below. 


846     NEW  70BK:  POAOTIGE  BEP0BT8 

— ^— —  » ■■-■■ — ■  I      I  II  ■■ - 11  11  J  1      .     ■■      I.    1,^ 

Thifl  court  will  not  disturb  that  decition.  It  is  as  con*- 
dosive  as  the  verdict  of  a  jurj  (1  JE.  JD.  Smith,  213;  3  J?« 
D.  Smith,  264;  2  E.  J).  Smith,  462  ]  4  E.  D.  Sntith,  2J8; 
26  Barb,,  122), 

A  higher  degree  of  care  may  well  be  exacted  from  per* 
80110  who  own  tenement  bouse  property  than  from  others^ 
The  nature  of  the  property  and  the  uses  to  which  it  is 
applied;  would  appear  to  render  such  greater  6are  necessary. 

There  appears  also  to  be  a  disposition  in  the  court  to  im- 
pose in  certain  cases  the  exercise  of  greater  care  and  caution 
(12  N.  r.,  809), 

There  was  no  contributing  negligence  on  the  part  of  the 
plaintiff  The  dagrea  of  care  required  of  an  infaut,  however 
intelligent,  must  be  modified  by  the  tenderness  of  the  age. 

The  plain tiif  had  no  ri^t  to  anticipate  that  any  accident 
would  occur ;  she  was  eDJo}dng  a  right  incidental  to  the  use 
of  the  premises,  and  had  every  reason  to  suppose  that  such 
right  would  be  enjoyed  without  injurious  accident  A  chill 
is  only  chargeable  with  care  and  caution,  according  to  its  age 
and  capacity  (ShouUr  on  Domestic  Selatiom), 

III.  The  defendant  did  owe  a  duty  to  the  plaintiff,  when 
a  f>ortion  of  this  tenement  house  was  let  to  the  mother  of 
the  plaintiff,  it  was  so  let  for  a  residence  of  her  and  her 
family.  The  use  of  th^  minor  children,  was  a  necessary  and 
presumptive  consequence  of  such  letting.  The  landlord  Was 
bound  to  see,  at  her  own  peril,  that  the  railing  guarding 
this  balcony  was  not  defective  in  its  construction,  which  it 
appears  to  have  been,  as  found  by  the  court  below,  and 
having  failed  to  do  this,  the  defendant  was  properly  held  liable. 

By  the  court,  Robikson,  J.-<^I  am  of  the  opinion  that  the 
d^endant  was  not  responsible  for  the  injury  sustained  by  the 
plaintiff. 

No  question  is  presented  as  to  the  extent  of  damages 
which  the  tenant,  the  father  of  the  plaintiff,  has  himself 
sustained  by  reason  of  any  breach  of  the  landlord's  agree- 
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ment  to  repair;  nor  upon  any  daiin  as  between  parties 
standing  in  privity  of  contract^  or  estate,  and  rsepectivdy 
liable  to  each  other ;  nor  upon  any  claim  that  the  premises, 
when  originally  rented  to  John  Flynn,  the  father,  were  in  a 
dangerous  condition,  or  in  any  respect  constituted  a  nuisance, 
public  or  private,  which  continued  until  the  accident  and 
occasioned  the  injury  complait»ed  of. 

The  plaintiff  IS  an  infant  of  two  or  three  years  of  age ;  and 
John  Flynn,  her  father,  for  some  five  or  six  years  previous 
to  the  occurrence  in  question,  bad  been  atenant,  from  month 
to  month,  of  apartments,  consisting  of  two  rooms  in  the  fourth 
story  of  a  tenement  house  in  the  city  of  New  York,  the  title 
to  which  had  been  recently  acquired  by  the  defendant.  Out- 
side and  across  the  front  of  these  rooms  there  ran  a  piazza, 
appurtenant  to  the  demised  premises,  access  to  which  was 
obtained  through  a  door  opening  directly  from  the  family 
sitting  room,  that  was  used  by  the  tenant  as  a  place  for 
washing  and  drying  clothes,  and  storing  eatables. 

It  was  protected  by  a  railing,  consisting  of  slats  or  rails 
running  up  and  down  ^'  about  three  or  four  feet"  from  the 
floor  of  the  piazza  to  the  top  rail.  This  railing  had  been  for 
two  years  getting  quite  rotten  and  out  of  repair,  ^^  one  end 
was  quite  separated  and  was  secured  by  putting  a  barrd 
there." 

'*It  was  pretty  much  all  gone.''  Both  the  father  and 
mother  of  the  plaintiff  were  awa^e  of  its  dangerous  condition. 
The  mother  says,  *^she  hs4  been  speaking  about  it,  and  de- 
fendant said  she  would  have  the  repairs  done." 

On  the  occasion  of  the  accident,  the  motiier  was  on  the 
piazza,  hanging  out  clothes,  when  the  plaintiff,  whom  she  had 
letl  in  the  sitting  room,  without  being  noticed  by  her,  came 
out  into  the  piazza,  leaned  up  against  the  upright  railings, 
one  of  which  gave  way,  and  she  fell  through  the  opening, 
and  was  precipitated  down  four  stories  into  an  adjoining 
yard,  and  sustained  the  injuries  complained  of. 
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Under  the  facts  of  the  case,  the  judgment  ought  not  to  be 
sustained. 

First  The  piazza  was  a  portion  of  the  premises  which 
some  six  years  previously  had  been  demised  to,  and  for  all 
that  time  had  been  occupied  by,  John  Flynn,  the  father,  as 
tenant  It  constituted  no  part,  of  the  common  passages  or 
other  appurtenances,  or  conveniences  in  a  tenement  house, 
over  which  it  could  be  inferred  or  pnesumed  the  landlord 
retained  an  exclusive  or  general  control,  or  over  or  upon 
which  strangers  or  tenants  in  general  were  invited  to  pass. 

The  defect  in  the  railing'  arose  from  natural  decay,  occur- 
ing  during  the  tenancy,  and  perhaps  there  was  sufficient  evi- 
dence to  show  that  the  landlord  by  agreement  was  to  make 
such  repairs  as  were  needed  to  keep  them  in  tenantable  con- 
dition. 

Conceding  however,'  such  obligation  rested  on  the  defend- 
ant by  virtue  of  the  agreement  for  the  letting  of  these  prem- 
ises, she  was  not,  by  reason  thereof,  responsible  to  the  plain- 
tiff for  the  injury  she  sustained.  Under  breach  of  a  con- 
tract, the  party  in  default  is  only  liable  to  the  party  with 
whom  or  to  whose  benefit  he  has  contracted,  for  such  dam- 
ages as  naturally  and  according  to  the  usual  course  of  things 
arise  from  the  breach,  or  which  may  reasonably  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  when 
the  contract  was  made,  as  the  probable  result  of  its  breach, 
but  not  for  accidental,  remote  or  consequential  causes  {Sedg. 
en  Damages  J  5th  ed.^  78  ;  Griffin  agt.  Culver ^  16  N.  F.,  489; 
HamiUofi  agt  McPhersoUj  28  JV.  F.,  72 ;  Passenger  agt 
Thorbumj  34  N.  T.,  634). 

This  distinction  is  well  illustrated  by  the  case  of  Hadley  agt. 
Baxendale  (26  Eng.  Com.  Law  d;  Eq.y  398,  S.  C7.,  9  Exch.^ 
341),  (the  pnnciples  of  which  have  been  adopted  by  ou  r  courts,) 
where  plaintiff  owner  of  a  mill,  verbally  contracted  with 
the  defendant,  a  common  carrier,  to  carry  a  broken  shaft  of 
the  mill  to  an  artificer  at  a  distance,  to  serve  as  a  model  for  a 
new  shaft.    Defendant  violated  his  agreement  to  deliver  the 
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broken  shaft  within  a  reasonable  time^  in  consequence  of 
which  a  delay  occurred  in  supplying  the  new  shaft,  and 
plaintiff  having  no  other,  the  mill  necessarily  remained  idle, 
and  claim  was  made  for  the  damages  sustained  from  loss  of 
profits  incurred,  from  the  mill  standing  idle  for  the  period  oc- 
casioned by  the  defendant's  default. 

The  defendant,  when  contracting,  knew  of  the  mill  stand- 
ing idle,  but  not  that  the  shaft  he  undertook  to  carry  was  to 
serve  as  a  model  fqr  a  new  one. 

The  court  held,  that  damages  from  the  latter  cause  could 
not  be  recovered  ;  that  only  such  were  recoverable  as  fairly 
entered  into  the  minds  of  the  parties,  as  naturally  arising 
from  a  breach  or  which  might  reasonably  have  been  in  their 
contemplation  when  the  contract  was  made  as  the  probable 
result  of  its  non- performance  ;  that  in  the  absence  of  notice 
\>f  the  particular  circumstances  of  the  case,  or  that  plaintiff 
did  not  have  another  shaft,  or  that  the  mill  was  in  no  other 
respect  defective,  nor  delayed  from  any  other  cause,  the  loss 
of  profits  for  the  period  claimed  was  not  the  proximate  or 
necessary  result  of  a  breach  of  the  agreement. 

In  Hargous  agt.  Abhny  (5  HiUj  474),  Judge  Cowen,  in 
illustrating  this  subject,  says:  ^'Doctor  Franklin's  case 
of  the  defective  horse-^hoe  nail,  which  -resulted  in  the  loss 
of  the  shoe,  and  thence  in  the  loss  of  the  horse,  is  an  excellent 
lesson  in  private  economy,  but  in  an  action  against  the  farrier, 
it  would  not  have  done  to  have  looked  beyond- the  loss  of  the 
shoe.  To  have  charged  him  with  accidental  consequences, 
would  have  worked  his  ruin."  ^'  Besides,  such  a  rule  would 
have  put  his  fortune  in  the  power  of  his  employer  who 
might  be  careless  of  consequences,  or  even  secretly  aid  in 
promoting  them." 

So  in  the  present  case,  the  natural  and  ordinary  damages 
for  breach  of  a  general  agreement  to  keep  the  premises  in 
repair  are  the  expenses  of  repair,  are  the  expenses  of  repair 
and  the  loss  of  the  use  of  the  premises,  while  the  party 
contracting  was  in  default  or  during  the   making  of  the 
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repairs  and  it  could  not  have  been '  contemplated  that 
any  special  risk  or  accident  resulting  from  any  particular 
defecty  or  likely  to  occur  from  decay  or  want  of  repair 
in-  any  particular  part  of  the  premises,  was  con  sidefed ; 
and  least  of  all  was  it  likely  they  anticipated  or  had 
in  thought  or  design,  that  the  tenant,  with  full  knowledge 
of  the  rotten  or  unsafe  condition  of  any  part  of  the  prem- 
ises, would  expose  himself,  his  wife,  children  or  servant  to 
any  danger  that  might  be  threatened,  of  *  which  he  had  fuQ 
knowledge,  and  might  avoid ;  or  that  it  was  the  intention 
of  the  agreement  that  he  or  any  member  of  his  family  should 
be  insured  or  indemnified  against  all  possible  contingencies 
or  casualties  resulting  from  want  of  perfect  repair  in  every 
portion  of  the  premises. 

In  Darwin  ul^c.  Pdttery  (5  DeniOy  306),  the  supreme  court 
held  that  the  landlord  who  had  demised  farming  lands  with 
bams  thereon,  was  not  liable  to  his  tenant  on  failure  to  fulfil 
luch  an  agreement,  for  injury  resulting  to  cows  or  young 
cattle  ;  for  increase  of  food^  they  required  and  decrease  of 
their  product,  by  reason  of  the  state  of  the  barns  in  question, 
but  only  for  such  sum  as  was  necessary  to  place  the  barns 
in  the  condition  in  which  they  were  to  be  put  by  the  agree- 
ment, with  interest. 

In  WalJcer  agt.  Swayeecy  (3  Alh.y  136),  decided  in  1856, 
it  was  announced  as  a  doctrine  of  this  court  that  the  measure 
of  damages  in  an  action  on  such  a  covenant  was  '^  the  amount 
it  would  cost  to  make  such  repairs ;  and  for  the  reason  that 
the  tenant  cannot,  by  exposing  himself,  his  family  or  his 
goods  to  the  injuries  or  damage  which  result  from  the  landf- 
lord^s  neglect,  present  a  meritorious  claim,  when  he  could 
remedy  the  evil  by  repairs  for  which  he  would  be  fully  in- 
demnified out  of  the  rental." 

In  Beach  agt.  Crane^  (2  Canisty  86),  defendant  had 
covenanted  to  erect  and  maintain  a  gate,  between  the  public 
highway  and  plaintiff's  land  across,  or  over  a  private  road 
granted  him,  and  for  default  he  was  held  liable  for  actual 
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injury  occasioned  by  cattle  coming  on  to  the  land;  in  conse- 
quence of  the  removal  of  the  gate. 

Here  the  erection  and  maintenance  of  the  gute  was 
specially  contracted  fur^  and  its  sole  object  was  the  protec- 
tion of  the  land  from  such  inroads  of  stray  cattle  from  the 
highway,  the  damages  were  properly  held  to  result  as  a  direct 
consequence  of  the  breach. 

In  Myers  agt.  Beach,  (39  N.  F.,  269),  the  tenant  was  held 
entitled  to  recover,  on  such  a  covenant,  the  damages  he  had 
sustained  from  loss  of  the  use  of  rooms  in  a  hotel,  caused  by 
a  defect  in  the  flues  of  the  chimney,  while  the  landlord  was 
in  default;  that  the  right  to  damages  was  not  confined  to  the 
mere  cost  of  the  repairs,  but  that  those  resulting  from  the  loss 
of  use  of  the  rooms,  after  the  landlord  had  been  notified  of 
the  necessity  of  repairs,  were  both  certain  and  proximate. 

In  Dou2*€  agt.  Grenifij  (45  N.  F.,  1 1 9),  the  court  of  ap- 
peals held  that  in  respect  to  th«  obligations  to  make  repairs, 
there  was  no  distinction  in  the  respective  duties  of  landlord 
and  tenant  of  parts  of  tenemetit  houses,  from  thos^  imposed 
by  law  upon  parties  occupying  the  same  relation  as  to  entire 
premises  or  parcels  of  land. 

From  these  authorities  it  is  clear,  that  the  mere  agree- 
ment of  the  landlord  to  repair,  has  reference  only  to  the  con- 
dition of  the  building  or  premises  demised,  for  the  purpose 
of  their  profitable  use ;  and  the  pecuniary  benefit  to  be 
derived  from  their  enjoyment ;  or  loss  from  being  deprived  of 
their  use  in  such  state  of  repair  as  the  agreement  intended* 

Such  a  simple  agreement  or  contract  in  no  way  contem- 
plates any  destruction  of  life  or  casualties  to  the  person  or 
property  of  any  one,  vhich  might  accidentally  result  from 
an  omission  to  fulfil  the  agreement  in  every  respect. 

The  only  case  referred  to,  as  arising  upon  such  an  obliga- 
tion and  supposed  to  maintain  a  contrary  doctrine,  is  that  of 
Johnson  agt  Dixon,  (1  DoZy,  178),  decided  in  1861/ by  a 
divided  court  without  allusion  to  the  principles  previously 
announced  in  Walker  agt  Swayzee,  (5  J.66.,  136). 
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The  majority  of  the  court  there  held  the  owner  of  a  stable, 
whe  had  leased  to  the  plaintiff  the  use  of  a  horse-stall,  was 
liable  to  his  tenant  for  injury  to  a  horse,  resulting  from 
neglect  to  repair  the  floor  of  the  stable  after  notice  of  its 
defective  condition. 

The  decision  is  not  based  upon  any  mere  breach  of  agree- 
ment to  repair,  but  as  stated  in  the  prevailing  opinion,  upon 
the  ^^  w^rongful  act  or  default  of  the  landlord  himself  result- 
ing from  his  promise,  when  informed  of  the  fact,  ^  to  attend 
to  it'  and  thereby  preventing  the  horse  from  being  withdrawn 
and  the  accident  prevented." 

It  is  assumed  in  the  case  that  the  repairs  ^^  were  necessary 
to  be  done,  to  make  the  stable  secure  and  safe  for  the  pur- 
pose for  which  it  was  used,  and  that  as  matter  of  fact,  the 
(such)  "  obligation  rested  on  the  defendant  to  do  it."  If 
any  such  agreement,  as  is  last  above  stated,  existed,  withiil 
the  principles  of  the  cases  above  cited,  it  warranted  the  judg- 
ment, as  it  was  made  with  special  reference  to  maintaining 
the  stall  in  -a  secure  and  safe  condition,  for  the  horse  to 
occupy  it,  and,  no  contributive  negligence  on  the  part  of  the 
plaintiff  being  shown,  the  recovery  of  damages  resulting  from 
a  breach  of  a  stipulation,  having  reference  to  the  safety  of 
the  horse  occupying  the  stall,  was  properly  sustained. 

This  decision,  on  such  facts,  does  not  in  any  way  impair 
or  affect  the  law  as  previously  announced  in  Walker  agt 
Swayjgee, 

There  are  some  cases  in  which  additional  damages,  besides 
those  allowed  for  breach  of  contract  on  the  principles  above 
stated,  have  been  awarded,  upon  the  ground  of  its  fraudulent 
violation  (See  Dewitt  agt  Wilteej  ^  Wend,y  325 ;  as  ex- 
plained by  Judge  Cowen,  in  Blancl^rd  agt.  Ely^  21  Wend.j 
350) ;  Sedg.  on  Dam.j  6th  Ed,^  223,  fiote  i).  Little  progress 
has,  however  been  made  in  the  introduction  of  this  eleiQent 
as  grbund  for  awarding  additional  damages  for  non-perform- 
ance of  a  contract,  as  against  the  well  established  and  certain 
rule  for  their   assessment  predicated  upon   the   immediate 
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pecuniary  profit  or  advantage  that  would  have  resulted  to 
the  party  contracted  with,  if  fulfilcd  according  to  its  legal 
force  and  effect  {Sedg.  an  Dam.<,  203,  208,  marg,)  But  for  the 
proposition  that  a  landlord  under  contract  (generally)  to  keep 
the  premises  in  repair  is  for  breach,  also  further  liable  to  his 
tenant  as  in  tort  for  wilful  refusal  or  neglect  to  perform  his  ob~ 
ligation.  No  warrant  is  to  be  found  in  principle  or  authority. 
His  subsequent  parol  promise,  after  being  notified  of  defects, 
to  make  the  necessary  repairs,  unless  founded  on  a  new  con- 
aderation,  superadds  nothing  to  his  original  obligation  {Doupe 
agt*  Geniny  37  Houf.f  5),  and  furnishes  ho  ground  for  award- 
ing additional  damages  except  so  far  as  the  tenant  (the  land- 
lord not  having  actually  ccmimenced  to  make  the  repairs)  is 
by  such  promise  delayed  and  hindered,  in  making  them  (prim- 
arily) at  his  own  expense.*  {Turner  agt.  McCarthy ^  4  E. 
D.  Smithy  647). 

If  the  responsibility  of  the  defendant,  for  the  injury  sus- 
tained by  the  plaintiff)  is  to  be  maintained,  through  force  of 


*NoTB.  It  woold  M«ni  that  notice  of  the  breach  of  the  oontnust  to  repair  and  the 
dangeroas  condition  of  the  premises  'wonid  be  a  sofficient  consideration  for  the  parol 
promise  to  repair  the  dilapidated  premises ;  and  that  the  landlord's  neglect  to  fulfil 
his  promise  and  make  soch  repairs  after  snch  notioe,  oonstitnted  gross  negligence. 
The  tenant^  it  is  tmn,  might,  on  giving  the  landlord  proper  notice  |o  repair  in  a 
specified  time,  make  the  repairs  at  his  own  expense  and  deduct  it  from  the  amonnt 
of  the  rent,  but  he  was  not  obliged  to  do  so,  and  it  is  always  a  hasardons  bosinees  for 
the  tenant,  at  best 

It  is  said  that  the  promise  of  the  landlord  to  repair,  after  notice  from  the  tenant 
of  the  defects  superadds  nothing  to  his  original,  obligation ;  it  may  be  that  it  adds 
nothing  to  the  original  coyenaat  to  repair,  bntthenon-ftilfillment'of  the  promise 
adds  the  Tory  important  element  of  negligence  to  the  landlord's  liability. 

It  is  also  said  that  a  claim  cannot  exist  on  the  part  and  behalf  of  sufferers  from  sitch 
dilapidated  premises,  in  an  action  for  tort  or  negligence,  against  one  whose  only 
obligation  exists  in  contract  with  the  tenant  in  possession ;  this  may  be  true,  but 
when,  as  in  this  case,  there  is  added  to  such  obligatory  contract,  negligence,  npon 
which  the  action  is  founded,  it  creates  an  additional  obligation. 

If  it  is  intended  to  be  held  that  in  no  event  can  negligence  be  predicated  of  a 
promise  of  the  landlord  to  repair,  then  there  ought  to  have  been  a  nonsuit  in  this 
case,  as  the  action  was  wrongly  brought  fbr  negligence.  If  the  action  is  properly 
brought,  founded  on  negligence,  there  would  seem  to  be  no  difllculiy  in  recovering 
damages,  remote  and  eonseqiiential  as  well  as  immediate  and  proximate. 

Bat  it  is  presumed  that  this  case  was  decided  (and  perhaps  properly  so)  on  tba 
ground  of  eontributive  negligence  on  the  part  of  the  plaintiff.— Rsr. 
YoL.  XTiTTT.  23 
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subrogation  to  the  benefits  of  her  personal  obligation  to  her  ten- 
ant to  make  repairs^  there  is  no  foundation  for  this  claim ;  since 
the  general  covenant  or  agreement  to  repair  had  no  reference 
to  such  an  accident.  Neither  the  case  stated  in  the  complaint^ 
nor  that  made  by  the  proof,  is  based  upou  any  such  obligation 
by  way  of  contract,  and  the  defendant  must  be  held  liable,  if 
at  all,  in  tort  (as  claimed  in  the  complaint)  upon  some  legal 
obligation  or  duty  to  the  plaintiffoutsideof  any  such  agree-^ 
ment.  If  the  plaintiff,  a  stranger  to  the  landlord's  agreement 
to  repair,  can  avail  herself  of  its  obligation  (to  which  I  do 
not  assent)  her  rights  under  it  cannot  extend  beyond  those 
which  it  legally  assured  to  the  tenant ;  and  as  none  would 
have  been  awarded  to  him,  had  he  been  the  sufferer,  in  this 
case  none  can  accrue  to  the  plaintifi,  claiming  through  or 
under  him. 

Secfmdly.  There  is  no  evidence  that  the  railing  of  the  piazza, 
when  the  premises  were  leased  to  John  Flynn  (the  father) 
was  in  a  dangerous  condition  or  threatened  any  injury  to  any 
one. 

Its  deterioration  or  dilapidation  (so  far  as  appears)  arose 
several  years  after  the  letting,  and  from  natural  causes  or 
through  defects  thereafter  occurring  from  natural  wear  and 
decay.      % 

A  claim  cannot  exist  on  the  part  on  behalf  of  sufferers 
from  such  causes,  in  an  action  for  tort  or  negligence  against 
one  whose  only  obligation  exists  in  contract  with  the  tenant 
in  possession,  and  one  can  only  be  founded  on  some  other 
negligence,  trespass  or  wilful  breach  of  a  direct  public  or 
private  duty  to  the  party  injured. 

In  the  present  case,  the  defendant  bad  no  relations  with 
the  plaintiff,  either  by  contract,  or  public  or  private  obliga- 
tion in  reference  to  this  balcony  or  piazza,  and  owed  no  duty 
to  her  to  keep  and  maintain  its  railing  in  a  safe  condition 
((yBrkn  agt.  CapweU,  69  Barb.  604). 

But,  Thirdly.  Even  it  any  obligation  existed  on  the  part 
of  the  defendant  as  landlady,  growing  out  of  her  duty  sie 
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utere  tuo  ut  alienum  non  IcedaSy  the  case  presented,  is  not 
one  authorizing  this  recovery. 

The  negligence  of  the  parents,  in  suffering  the  plaintiff  to 
wander  upon  this  balcony,  and  exposing  her  to  the  danger 
which  they  bad  for  two  years  known  and  apprehended,  was 
so  gross  and  unambiguous,  as  to  constitute  contributive  neg-^ 
Ugence,  and  should  have  prevented  anv  recovery. 

There  was  no  contradiction  or  qualification  to  the  force 
of  the  statements  of  plaintiff's  parents  and  witnesses  on  her 
behalf,  of  their  knowledge  of  the  precarious  condition  of  the 
balcony,  or  of  their  full  apprehension  of  the  hazard,  to  which 
any  one  was  exposed  by  coming  out  upon  it. 

Where  danger  of  injury  being  inflicted  is  to  be  apprehended 
and  conseqences  to  result  from  the  act  or  default  of  a  party 
is  likely  to  be  serious,  the  highest  degree  of  precaution  and 
vigilance  must  be  exercised  {Kelsey  agt.  Barney^  12  N.  F., 
425),  and  if  through  neglect  of  this  duty,  which  the  law 
imposes  on  the  party  injured,  of  making  reasonable  exertions 
to  render  the  injury  as  light  as  possible,  the  damages  are  un* 
necessarily  enlarged,  the  increased  loss  falls  on  him  {Hamiltan 
agt,  McPherson,  28  N.-  F.,  72). 

Possessing,  bs  the  parents  of  this  child  did,  knowledge  of 
the  dangerous  condition  of  this  piazza,  they  do  not^,  appear 
to  have  taken  any,  or  the  slightest,  precaution  to  keep  it 
away  from  the  danger,  or  to  protect  it  from  the  known  risk 
of  playing  or  interfering  with  these  insecure  railings;  but 
through  forgetfulness  or  inattention  of  the  mother  it  was 
allowed  to  stroll  out,  and  expose  itself  to  the  apprehended 
calamity,  and  it  suffered  such  consequences  as  might  reason- 
ably have  been  expected.  To  permit  this  child  of  two  or 
three  years  of  age  to  unconsciously  rush  into  such  a  hazard, 
constituted  gross  negligence ;  as  much  so,  as  if  it  had  been 
Buffered  to  remain  unattended,  .at  an  open  window,  which 
the  landlord  had  neglected  to  supply  with  window  sash,  or 
other  guards  against  it  falling  out  of  it. 

The  undisputed  facts  constitute  a  clear  cause  of  contrib- 
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utoiy  negligence  on  the  part  of  the  parents,  in  charge  of  a 
child  too  young  to  exercise  discretion  to  aroid  such  a  danger. 

The  rights  of  recQTery  of  a  child  are  controlled  by  the 
neglect  of  its  parents,  to  the  same  extent  as  if  it  wem 
capable  of  goveruing  its  own  conduct,  and  had  been  equally 
n^lectful  {Sher.  A  Bed*  on  NegligencSj  ^%  66,  37^  48; 
Honegsberger  agt  Second  Av.  B.IL  Co.y  in  court  of  appeals 
33  H(nff.j  193,  overAding  S.  C,  1  Dalff^  89). 

The  injury  aro^e  from  no  culpable  or  aggressive  act  of  tha 
defendant,  but  could  at  most  be  claimed  to  haye  happened 
(remotely)  through  her  breach  of  contract  with  another. 

Under  these  circumstances  the  motion  to  dismiss  the  com 
plaint  should  have  been  granted ;  and  as  wdl  on  that  account, 
as  for  the  absence  of  any  l&g^  req)onsibiIity  on  the  part  of 
the  defendant  for  the  matters  complained  of,  the  judgment 
should  be  reversed*  * 

I  concur,  R.  L«  Lajuiehobb. 
Dalt,  Ch.  J.,  dissenting. 
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SUPBEME  COUET. 

Isaac  M.  LihdsleT;  administrator  of  Almon  Lindslet  agt 
Solomon  Diefendorf^  Fbederigk  Diefendobf. 


▲  €ommtg  hand  inaed  to  the  obligee  or  Uairtr  powewee  all  the  elementi  of  eoB> 
nercial  paper,  and  U  anbjectto  all  the  rules  whieh  pertain  to  eommereial  paper, 
and  a  porohaeer  and  holder  thereof^  is  entitled  to  all  the  rights  whieh  attaeh  to 
negotiable  instramenta. 

A  porohaaer  of  ii^  a  bond,  in  good  fafth,  for  foil  valno,  ttoA  wilhoat  notifee,  po^ 
Mi80a  a  perfect  title  thereto  by  deKverj. 

An  action  and  an  in^uneHon  order  restraining  the  party  in  possession  of  sach  bond 
fioBB  negotiating  or  disposing  of  it,  is  not  notice  to  a  snbseqaent  bona  fide  par- 
ehaser  for  valne,  in  the  nature  of  Utfmdmt  at  eommon  law,  as  sneh  notice  does 
not  apply  to  eommereial  paper,  the  title  to  which  passes  fram  hand  to  hand  by 
deliTciy. 


Oswego  Circuity  Julgf  1872. 

JuBT  waived,  and  tried  before  the  court 

Almon  Lindsley  died  intestate,  May  10,  1S67. 

Letters  of  administration  were  issued  May  14,  1867,  to 
Isaac  M.  Lindidey,  plaintiff. 

An  action  was  brought  by  the  plaintiff,  as  administrator, 
against  Almon  E.  Lindsley  to  recover  possession  of  certain 
securities  of  the  deceased,  among  which  was  th^  Oswego 
I  county  bond,  numbered  224,  for  $500.  The  summons  and 
complaint  were  personally  served  18th  May,  1867,  and  the 
same  day  a  copy  of  an  injunction  order  on  that  suit  restraining 
the  disposal  of  said  securities,  was  served  on  Almon  E.  Linds- 
ley. 

Issue  was  joined  on  that  action,  and  it  was  referred,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiff)  entered 
January  3D,  1869,  declaring  the  bill  of  sale  of  6th  March, 
1867,  executed  to  Almon  E.  Lindsley  by  his  father,  Almon 
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Lindsley,  void,  and  that  no  title  passed  to  said  securities,  and 
that  the  administrator  was  entitled  to  the  possession  thereof 
or  a  judgment  for  their  value.  March  6,  1S6S,  in  Parisfai 
the  said  Almon  E.  Lindsley  in  company  with  Mary  McKinny 
called  upon  the  defendants  and  oiTered  to  sell  the  Oswego 
Couuty  bond,  number  224,  and  said  Mary  produced  the  bond 
and  negotiated  the  sale  thereof  to  Heelly  B.  Eldred,  an  aged 
widow  lady,  then  residing  with  the  defendants. 

Mrs.  Eldred  purchased  the  bond  for  full  value,  and  with- 
out any  express  notice,  information  or  knowledge  of  any 
infirmity  in  the  title  of  the  party  ofiering  and  selling  the 
same  to  her,  and  she  retained  possession  thereof  until  March 
2S,  1870,  when  she  caused  the  same  to  be  delivered  to  the 
Merchants'  Union  Express  Co.,  at  Mexico,  to  be  presented 
in  New  York,  for  payment  at  the  place  where  the  same  was 
made  payable. 

The  express  company  collected  the  bond  and  returned  the 
proceeds  thereof  to  its  agent  at  Mexico,  and  while  in  his 
possession  said  proceeds  were  taken,  in  virtue  of  replevin 
papers  in  this  action,  by  the  sheriff,  and  this  action  involves 
the  title  to  said  proceeds  of  said  bond. 

The  bond  was  issued  1st  October,  1864,  by  the  county  of 
Oswego,  pursuant  to  chapter  886  of  the  laws  of  1864,  pay- 
able April  1,  1870,  and  was  sealed  with  the  seal  of  said 
county,  and  made  payable  to  Almon  Lindsley  or  bearer,  and 
bad  attached  ordinary  warrants  for  interest. 

J.  C.  •Chubchell,  for  plaintiff. 
Cyrus  Whttney,  for  defendant. 

Hardin,  J. — By  section  6,  of  chapter  8,  of  the  laws  of 
1864,  the  bond  (the  proceeds  of  which  are  involved  in  this 
action)  was  authorized,  and  was  issued  payable  April  1, 1870, 
and  was  made  payable  to  the  name  of  the  obligee  or  bearer. 

It  was  negotiable  by  delivery,  and  was  of  a  class  of  secur- 
ities that  of  later  years  have  become  very  numerous,  passing 
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from  hand  to  hand  hj  delivery,  and  sold  openly  in  the  market 
daily. 

It  possessed  all  the  elements  of  commercial  paper,  and  is 
subject  to  all  the  rules  which  pertain  to  commercial  paper, 
and  purchasers  and  holders  thereof  are  entitled  to  all  the  rights 
which  attach  to  negotiable  instruments. 

These  principles  are  too  well  settled  by  authority  in  this 
state  to  admit  of  discussion  or  question  (8  Paige^  627 ;  2  HiU^ 
169;  21  How.  U.  5.,  676;  10  Bosw.,  332;  19  N.  Z,  20; 
22  N.  r.,  114;  26  N.  T.,  496). 

The  principles  which  have  been  established  as  to  commercial 
paper  were  restated,  and  the  stringency  of  the  rules  reasserted 
by  the  court  of  appeals  in  1866,  (34  N.  F.,  247). 

The  purchase  of  the  bond  in  question  by  Mrs.  Eldred, 
being  for  full  value,  and  without  any  notice  or  liuowledge 
of  an  infirmity  in  the  title,  she  became  the  owner  thereof 
bona  fidCj  and  the  question  whether  she  took  it  with  due 
care  and  caution  does  not  arise  (34  Barb.y  436  <&  443 ;  34  N. 
r.,  247). 

And  being  a  purchaser  in  good  faith,  she  acquired  the 
title  to  the  bond,  even  against  the  plaintiff  (39  N.  T.  446  ; 
40  N.  r.,  466). 

But  the  plaintiff  insists  that  the  action  brought  by  him 
against  Almon  E.  Lindsley,  and  the  injunction  order  and  pro- 
ceedings therein,  were  a  notice  lo  the  purchaser,  and  invokes 
the  principle  of  pendente  lite  nihil  innovitur^  but  that  cannot 
aid  the  plaintiff. 

By  the  Code,  section  132,  lis  pendens  may  be  filed  in  ac- 
tions relating  to  real  estate. 

But  by  common  law  lis  pendens  applies  to  all  estates,  and 
is  a  general  notice  of  an  equity  to  all  the  world. 

It  was  a  rule  adopted  for  great  public  utility,  and  its  ap- 
plication sometimes  produces  great  hardship,  nevertheless,  in 
all  cases  coming  within  its  principles,  it  is  the  duty  of  the 
court  to  apply  it  (1  Johns.  Ch.y  676),  and  this  principle  is 
in  harmony  with  the  doctrine,  th^t  a  purchaser  of  a  chose  in 
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action  takes  it  subject  to  all  the  equities  it  was  subjected  to 
in  the  hands  of  the  assignor. 

Recognizing  the  general  principle  cited  by  the  plaintiff's 
counsel,  and  as  it  is  folly  stated  in  1  Johns,  Gh.,  676,  ^  2 
Johns.  Ch.y  541,  and  reaffirmed  in  the  very  learned  opinion 
of  Mr.  Justice  FosTEft  in  48  Barb.,  640 ;  yet,  it  most  be 
deemed  inapplicable  to  this  case.  It  does  not  apply  to  pur- 
chasers of  negotiable  paper. 

No  case  has  been  cited  by  the  learned  counsel  for  the 
plaintiff  where  it  was  applied  to  that  class  of  securities. 

The  case  in  48  Barb.,  ^40,  was  in  reference  to  bank 
stock.  It  is  now  well  settled  that  stocks  of  that  kind  are 
not  within  the  principles  applicable  to  bonds  like  the  one 
involved  in  this  action.  Certificates  of  stock  do  not  possess 
the  character  of  negotiable  instruments,  and  the  purchasers 
thereof  take  the  same  subject  to  the  equities  which  existed 
and  might  have  been  available  against  the  assignor  {Mechanic^ 
Bank  agt  New  Haven  R.R  Co.,  3  Kern.,  600). 

The  equities  attend  the  title  though  trauEferred  to  a  sub- 
sequent assignee  for  value  and  without  notice  {Bush  agt. 
Lalhrop,  22  N.  Y.,  535 ;  Mason  agt.  Lord,  40  N,  Y.,  487 ; 
Bullard  agt.  Burgitt,  40  N.  Y.,  314;  McNeel  agt.  Tenth 
National  Bank,  55  Barb.,  59). 

Though  this  latter  case  has  been  lately  reversed  by  the  court 
of  appeals,  it  is  not  upon  the  proposition  applicable  in  tiiis 
case  (46^.  T.,  325). 

It  follows,  therefore,  that  the  plaintiff  has  faUed  to  show 
actual  or  constructive  notice  to  Mrs.  ESdred,  and  that  she 
got  a  good  and  valid  title  in  the  bond  so  purchased  by  her 
«nd  the  defendants  as  her  agents  were  entitled  to  possession 
of  the  proceeds  thereof,  discharged  of  any  claim  thereto  by 
the  plaintiit,  and  that  judgment  in  this  action  must  be  given 
for  the  defendants. 
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SUPREME  COURT. 

John  L.  Buck,  respondent,  agt.  The  Citt  of  Lockpobt^ 

appellant. 


Wbera  a  municipal  corporation  (the  city  of  Lockport)  enters  into  a  eontnct  with 
an  indiyidaal,  for  the  payment  to  him  of  a  speciAo  sum  of  money,  on  a  certain 
day,  and  after  it  becomes  dne  they  neglect  or  refuse  to  pat  the  proper  maohineiy 
iu  motion  to  raise  the  necessary  fiinds,  or  to  pat  the  claim  presented  in  the  proper 
shape  for  iiqnidation  and  payment,  within  a  proper  time,  the  law  giTes  the  creditor 
his  remedy  by  actkm,  to  compel  payment.  He  ia  not  compelled  to  rasort  to  pro- 
ceedings by  nuindamnt. 

A  manieipal  corporation  does  not  stand  in  respect  to  snch  claims  on  the  same  foot- 
ing with  connties  of  the  state  where  the  only  remedy  of  a  creditor  of  this  kind  It 
by  mandamus. 

The  principle  applicable,  in  snch  cases,  to  counties  has  noTcr  been  extended  to 
Tillage  or  city  corporations,  existing  and  acting  under  special  charter. 


Fourth  Judicial  Departmentj  General  Term,  May^  1872. 
Before  Mullin,  P.  eT.,  Johnson  and  Talcott,  JJ. 
This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Niagara  county,  affirming  the  judgment  of  a  justice's  court. 

John  L.  Buck,  respondent  in  person. 
James  F.  Fms,  for  appellant 

By  the  courtj  Johnson,  J. — ^The  action  was  upon  a  con- 
'tract  between  the  plaintiff  and  the  common  council  of  the 
city,  by  which  the  former  rented  to  the  latter  certain  prem- 
ises to  be  used  as  a  pound  for  the  impounding  of.  animals 
by  the  corporation.  The  contract  was  concluded  on  the 
14tb  of  June,  1869.  The  rent  agreed  upon  was  $95,  to  be 
paid  the  1st  of  January,  1870.  On  the  4th  of  April,  1870, 
tiie  plaintiff  presented  his  claim  for  the  rent,  to  the  common 
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council  of  the  city,  and  it  was  by  them  referred  to  the  com- 
mittee of  that  body  on  accounts. 

Nothing  more  was  done  with  it,  and  on  the  ith  of  Novem- 
ber following,  the  plaintiff  again  presented  the  same  account 
in  due  form.  No  order  of  the  common  council  was  made 
for  the  payment  of  the  claim,  nor  warrant  drawn  upon  the 
treasurer  according  to  the  provisions  of.  the  charter,  and  the 
plaintiff  failed  wholly  to  obtain  payment  by  that  means. 

This  action  was  commenced  on  the  26th  of  November, 
1870,  nearly  eleven  months  after  the  demand  had  become 
due  and  payable  by  the  terms  of  the  agreement.  By  the 
city  charter,  the  common  council  are.  authorized  to  provide 
and  establish  a  public  pound. 

On  the  part  of  the  defendant  it  was  shown,  that  the  com- 
mon council  on  the  12th  of  July,  1869,  caused  the  annual 
tax  to  be  levied  for  the  payment  of  expenses  and  claims  to 
the  amount  of  $16,500,  which  was  the  full  amount  they 
were  authorized  to  raise  in  that  way,  by  the  charter,  which 
amount  was  collected  and  paid  into  the  treasury,  and  that 
the  sum  of  $8,120  82  was  received  and  paid  into  the  treasury 
from  other  sources.  It  was  further  shown,  that  on  the  Ist 
of  January,  1870,  the  general  funds  in  the  treasury  had 
been  overdrawn  and  so  continued  through  the  fiscal  year, 
and  that  on  the  J2th  of  September,  1870,  the  common 
council  again  by  resolution  caused  to  be  levied  the  sum  of 
$16,500,  in  pursuance  of  their  powers  under  the  charter. 

By  the  charter  it  is  provided,  that  all  accounts  and  claims 
against  the  city  shall  be  presented  to  the  common  council, 
and  that  the  same  shall  by  that  body  be  referred  to  the  stan- 
ing  committee  on  accounts,  whose  duty  it  is  to  examine  into 
said  accounts,  and  report  thereon  to  the  common  council,  either 
favorably  or  adversely,  with  their  reasons ;  and  the  common 
council  is  then  to  hear,  examine  and  determine  the  same 
in  like  manner  aa  a  board  of  town  auditors.  If  the  claim 
is  allowed,  or  any  part  thereof,  the  common  council  is  then 
to  make  an  order  for  its  payment^  upon  which  the  clerk  of 
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that  body  draws  and  signs  a  warrant  oq  the  treasurer  which 
is  to  be  countersigned  by  the  mayor  of  the  city,  before  the 
amount  allowed  can  be  paid. 

It  is  contended  on  behalf  of  the  defendant,  that  an  action 
for  a  demand  or  claim  of  this  kind,  cannot  be  maintained 
against  the  corporation^  that  the  city  stands  in  respect  to 
such  claims,  on  the  same  footing  with  counties  of  the  state^ 
and  that  the  only  remedy  of  a  creditor  of  this  kind,  is  by 
mandamtiSy  to  compel  the  common  council  to  proceed  and 
examine  and  allow  the  claim,  and  make  the  order  for  its  pay-* 
ment.  In  respect  to  counties,  it  has  been  held  that  an  action 
for  such  a  cause  cannot  be  maintained,  but  that  the  remedy 
of  a  party  is  by  mandamus  to  compel  the  board  of  super- 
visors to  discharge  the  duty  which  the  law  imposes  upon  it, 
in  regard  to  claims  against  their  county.  This  is  upon  the 
ground  that  counties  are  political  divisions  of  the  state, 
possessing  and  exercising  a  measure  of  its  sovereignity,  and 
that  the  only  means  the  law  has  provided  for  the  payment 
and  satisfaction  of  such  claims  against  the  county,  is  to  have 
them  presented  to  the  board  of  supervisors,  who  are  required 
to  ^^  examine,  settle  and  allow''  all  such  as  are  chargeable 
against  the  county,  and  ^*  direct  the  raising  of  such  sums  as  may 
be  necessary  to  defray  the  same"  by  tax  (Bradly  agt.  The 
Supervisors  of  New  Yorhy  2  Sandf.j  460,  S.  C,  10  N.  F., 
260  ;  Martin  agt.  Supervisors  of  Greene  Co.,  29  N.  Y.,  645  j 
People  agt.  Supervisors  of  New  York,  32  N.  Y.,  473  ;  People 
agt.  Supervisors  of  Delaware  Co.,  45  N.  Y.,  196  ;  McClure 
agt  Board  of  Supervisors  of  Niagara  Co.,  50  Barb.,  594). 
This  rule  is  founded  in  considerations  of  public  policy  and 
expediency,  and  proceeds  upon  the  same  principle  with  that 
which  refuses  to  allow  an  individual  citizen  to  have  a  right 
of  action  against  the  state  for  claims  against  it,  but  provides 
for  the  payment  of  all  such  claims  by  means  of  official  audit, 
appropriation  act,  taxation,  and  warrants  upon  the  treasurer. 

But  this  principle  has  never  been  fully  extended  to  village 
or  city  corporations  existing  and  acting  under  special  chat* 
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ters.  In  respect,  to  Bach  corporations  the  rule  extends  no 
further  than  to  exempt  them  from  liability  to  action  for  the 
recovery  of  such  claims,  primarily,  or  in  the  first  instance. 

The  law  presumes  in  respect  to  all  such  claims,  that  they 
are  contracted  or  created,  in  reference  to  the  power  of  the 
corporation  and  the  ways  and  means  at  its  command  of  ob- 
taining funds  for  payment,  and  will  not  allow  such  bodies 
to  be  harrassed  by  actions,  unless  they  refuse,  or  fail,  to  ex- 
ercise their  powers,  or  to  use  the  means  at  their  command  to 
enable  them  to  make  payment  and  satisfaction  in  the  pre- 
scribed form. 

But  if  they  refuse  or  n^lect  to  put  the  proper  machinery 
in  motion  to  raise  ihe  necessary  funds,  or  to  put  the  claims 
presented  in  the  proper  shape  for  liquidation  and  payment, 
then  the  law  gives  the  creditor  his  remedy  by  action  to  com- 
pel pajrment  This  rule  has  been  established,  and  is  illus- 
trated by  many  decisions  in  the  courts  of  this  state  (McCvir 
loch  agt  The  Mayor ^  dtCy  of  Broohlynj  23  Wend.j  459 ; 
Cumming  agt.  The  MaycY^  dtc^  ofBrooklyny  11  Paige^  596 ; 
Beard  agt.  The  City  of  Brooklyn^  81  Barb.,  142 ;  Oanson 
agt.  The  City  of  Bufah,  1  Keyes,  454 ;  Baldwin  agt.  The 
City  of  Oswego  J  2  Keyes,  132).  Here  it  must  be  admitted, 
the  common  council  have  been  guilty  of  great  delay  and 
negligence,  or  worse,  in  omitting  to  put  the  plaintiff's  claim 
in  a  proper  shape  to  render  it  payable  in  the  ordinary  and 
usual  way,  after  it  was  presented. 

There  was,  in  fact,  nothing  for  them  to  do  but  to  order  its 
payment  The  contract  was  between  the  plaintiff  and  that 
body,  and  the  amount  and  time  of  payment  fixed  by  the 
contract. 

They  had  no  right  to  disallow  it  {People  agt  Supervisors 
of  Delaware  Co.,  45  N.  F.,  196),  and  it  was  their  clear  duty 
to  make  the  order  on  which  a  warrant  could  have  been 
drawn,  when  the  claim  was  first  presented.  It  had  theii 
been  due  over  three  months.  After  the  debt  was  contracted 
there  had  been  two  annual  tax  levies,  before  this  action  was 
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brought,  and  the  common  council  though  twice  applied  to, 
had  neglected  to  act  upon  the  claim,  and  to  put  it  in  a  con- 
dition to  be  properly  paid  from  the  city  treasury.  The  cor- 
poration cannot  thus  keep  its  creditors  at  bay,  and  thus 
defend  itself,  on  the  ground  that  its  own  officers  and  agents 
have  not  done  what  it  was  their  duty  tp.  do. 

If  it  should  be  conceded  that  the  plaintiff  here  might  have 
proceeded  by  mafyiamus^  to  compel  the  common  council  to 
allow  the  claim,  and  make  the  necessary  order  for  its  payment, 
it  would  not  follow  that  this  action  cannot  be  maintained. 
There  is  an  exception  to  the  general  rule  that,  a  mat^omm 
will  not  lie  when  the  party  has  another  remedy  i&  the  case 
of  corporations  and  ministerial  officers. 

They  may  be  compelled  to  exercise  their  functiona  accord* 
ing  to  law  by  mandamuSj  even  though  the  party  has  another 
remedy  against  them  by  action  for  neglect  of  duty  {McCul- 
loch  agt.  Mayor  of  BrooUyUj  23  Wend^  461).  We  think^ 
the  action  was  properly  brought,  and  that  the  judgment 
should  be  affirmed. 

NoTB.^Tbe  mU  of  the  legulatnre  relating  to  the  dtj  of  Loekport  are  ohapter 
965,  Uwt  of  1865 ;  ohapter  809,  lawa  of  1868 ;  ehapter  835^  Uwt  of  1869. 
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SUPREME  COURT. 

Bridget  WiJLKEBi  respondent,  agt  The  Cnr  of  LockpobT| 

appellant. 

▲  defeetiTe  and  dmngerone  crou-valk  in  a  itreet  in  the  dty  of  Loekport,  wherebj  a 
dtiieu  anatained  peraonal  injoiiaa,  waa  preanoptivelj  a  eonatniction  bj  ihe  dty. 
Bat  if  ii  was  not,  it  was  an  obitmetion  in  a  public  highwaj,  the  dutj  to  keep 
wbioh  in  a  proper  and  lafe  condition  dcTolved  upon  the  city. 

Express  noUe§  of.the  dangeroos  condition  of  a  crost-walk  or  a  street  is  not  neoessaiy 
to  be  given  to  the  city  anthorities,  where  ample  time  has  elapsed  to  render  the 
condition  uoturions. 

Fourth  Department^  June  Temty  1872. 
Sefare  Johnson  and  Talcott,  JJ. 
Appeal  from  an  order  of  the  special  term  of  Erie  county^ 
denying  a  new  triaL 

Jas.  F.  Fms,  for  appellant. 

S.  W.  LoCKWOOD,  for  respondent 

By  the  courty  Talcott,  J. — This  action  is  brought  to 
recover  damages  for  an  injury  sustained  by  the  plaintiff  in 
consequence  of  an  obstruction  in  the  cross-walk  upon  one 
of  the  streets  in  the  city  of  Lockport  over  which  the  plain- 
tiff fell  and  broke  her  arm.  On  the  question  of  fact  relat- 
ing to  the  character  of  the  obstruction  and  the  alleged 
contributory  negligence  of  the  plaintiff^  the  evidence  clearly 
sustains  the  verdict.  Most  of  the  questions  of  law  presented 
by  the  appellant^  were  decided  by  this  court,  in  Mines  agt 
City  of  Lockport^  (60  Barb.y  378).  In  this  case,  the  ap- 
pellant claims  that  no  express  proof  was  given  that  the 
cross-walk  in  question  was  ever  built  or  accepted  by  the 
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city.  It  was  in  a  public  highway,  under  the  charge  of  the 
city  authorities,  and  had  existed  there  for  some  yearn,  pre- 
sumptively it  was  constructed  by  or  under  the  authority  of 
the  city.  If  not,  it  was  an  obstruction  in  a  public  highway ; 
the  duty  to  keep  which  in  a  proper  and  safe  condition, 
devolves  upoti  the  defendant. 

In  Hines  agt.  City  of  Lockportj  (60  Barb.,  378),  we  held, 
that  the  defendant  had  control  of  the  whole  space  set  apart  as 
a  street,  and  it  was  their  duty  to  keep  such  space  in  repair, 
and  that  whether  or  not  it  was  the  duty  of  the  authorities  to 
construct  cross-walks  or  not,  it  is  their  duty  to  keep  in 
repair  those  parts  of  the  street  in  which  such  cross-walks 
exist^  so  that  the  same  shall  be  safe  for  pedestrians  as  well  as 
others. 

It  is  also  claimed  by  the  appellant's  counsel,  that  no  ex- 
press notice  was  given  to  the  common  council  of  the  exist- 
ence of  this  dangerous  obstruction. 

But  the  case  shows,  that  the  attention  of  the  street  super- 
intendant  was  repeatedly  called  to  this  obstruction  and  its 
dangerous  character.  The  superintendant  of  streets  was  the 
proper  officer  of  the  city  to  whom  to  give  notice. 

The  matter  was  within  the  purview  of  his  powers  and 
duties,  and  notice  to  him  was  notice  to  the  defendant. 

This  notice  was  given  in  the  fall  of  1869.  The  injury  for 
which  the  suit  is  brought  occurred  in  April,  1870. 

Express  notice  is  not  necessary  where  ample  time  haselapsed 
to  render  the  defect  notorious  {Requa  agt.  Citt/  of  JRochester^ 
45  N.  Y,j  129).  In  the  case  cited  no  notice  was  shown, 
and  the  defect  had  existed  but  three  weeks,  yet  the  city  was 
held  liable  upon  the  ground  that  the  lapse  of  time  amounted 
to  constructive  notice. 

The  order  denying  a  new  trial  must  be  affirmed. 

NoTB. — The  acts  of  the  legislatoro  relating  to  the  city,  of  Loekport,  are  ebaptar 
365,  Uwt  of  1865 ;  chapter  8U9,  laws  of  1868 ;  chapter  835,  laws  of  1869. 
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NIAGARA  COUNTY  COURT. 
Mabvik  H.  Webbeb,  appellant^  agt.  Ths  Common  Council 

OF  THE  Cmr  OF  LOCKPOBT. 


Under  the  charter  of  the  oitj  of  Lookport,  an  of^mtiom  to  an  aanssmeat  fi>r  the 
repair  of  a  sewer,  which  extended  the  repair  a  diitance  of  sixty  feet  bejond 
which  the  ordipance  directed,  keldf  not  sastaiiiable : 

MM,  alao,  that  the  objection  that  the  work  oonld  not  be  done  except  bj  eontmet, 
and  after  receiving  proposals,  was  not  well  taken : 

ffeldf  also  that  the  objection  that  the  work  oonld  not  be  done  nntil  after  an  imonos 
ment  for  its  cost  was  snaTailable : 

Mtidf  also  that  the  objection  that  the  territory  benefited,  dec,  was  not  snlBcienily 
described  in  the  ordinance,  was  untenable : 

MUdy  also  that  the  objection  that  the  principle  on  which  the  asMsament  was  made 
was  wrong  and  anjost,  was  unavailable : 

Btld^  that  the  objection  that  a  large  amount  of  property  stated  in  the  return  to  be 
of  the  value  of  |24,000,  was  not  assessed  at  all,  for  the  reason  that  it  was  doubt- 
ful whether  it  could  be  assessed— being  mostly,  school^  church  and  dty  property, 
was  fiital  to  the  assessment : 

MM,  also  that  the  ob)ection  that  in  many  cases  the  parcels  of  real  estate  attempted 
to  be  assessed,  were  so  imperfectly  described  that  they  eoold  not  be  suAcientty 
identified,  was  also  fatal  to  the  assessment. 


Adjourned  Termy  June^  1872, 

Appeal  from  assessment  in  enlarging,  &c,  a  sewer,  on 
Pine  street 

G.  W.  BowEN,  for  appellant. 
James  F.  FrrrSi  for  respondmL 

Qabdner,  County  Judge^ — First.  It  is  objected  by  the 
appellant  that  the  assessment  is  irregular  and  void  for  the 
reason  that  the  ordinance  for  the  work  only  directed  the 
repairs  of  the  sewer  from  at  or  near  Hace  street  to  the 
Hydraulic  Race,  a  distance,  commencing  at  the  south  line  of 
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Ilace  street  of  ubout  two  hundred  and  twenty  feet,  whereas 
the  work  done,  and  for  which  the  assessment  was  maoe,  ex- 
tended to  Main  street,  increasing  the  distance  sixty  feet. 

The  charter,  title  3,  section  8,  subdivision  1,  is  quite  general 
in  its  delegation  of  authority  to  the  council  on  this  subject, 
it  is  ''  to  make  or  order,  and  direct  the  making  of  drains, 
sewers,  gutters,"  &c. 

It  is  probably  true,  as  shown,  that  the  council  can  only 
speak  or  make  known  its  orders  and  directions  by  writing, 
but  the  form  in  which,  and  time  when,  that  shall  be  done  is 
not  specified.  In  this  case,  it  is  true,  the  first  resolution  of 
the  council,  describe  the  work  to  be  done  as  being  between 
the  Race,  and  a  point  at  or  near  Race  street.  The  return 
shows,  however,  that  on  entering  upon  the  work  it  was 
found  necessary  to  continue  it  to  Main  street,  which  was 
done  by  the  agencies  of  the  corporation,  and  when  done  was 
reported  in  its  whole  extent  with  its  cost  to  the  council 
which  adopted  the  report  and  directed  an  assessment  to  be 
made  ibr  said  expenses,  and  on  the  assessment  being  made, 
specifying  on  its  face  the  extent  of  the  improvement,  from 
the  Race  to  Main  street,  confirmed  the  same. 

These  proceedings  under  the  tendency  of  the  decisions  on 
this  question  (See  17  K  Z,  449  ;  8  N.  T.,  J  20,  ^c),  it  is 
believed  will  be  held  a  sufficient  order  and  direction  for  the 
work,  to  sustain  the  proceedings  to  collect  the  compensation 
for  it.  It  may  be  said,  too,  without  any  very  strained  con- 
struction, that  the  extent  to  Main  street  was  within  the 
terms  of  the  resolution.  The  subject  of  the  resolution  was 
the  repairs  of  a  sewer  forty  or  more  rods  in  length.  The 
repairs  were  to  commence  at  or  near  Race  street  They  in 
fiict,  commenced  at  Main  street,  sixty  feet  from  Race  street* 
It  can  hardly  be  said  that  distance  was  at  such  a  remove 
from  the  named  point  as  that  it  cannot,  looking  at  the  extent 
of  the  work  and  the  length  of  the  sewer,  be  regarded  as  near 
it. 

Second.  The  objection,  that  the  work  could  not  be  done 
yoi^XIUL  24 
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except  by  contract,  and  after  receiving  proposals  is  not  well 
taken.  The  necessity  of  this  course  in  the  opinion  of  the 
council,  as  contemplated  by  section  21  of  title  5,  of  the 
charter,  is  presumed  by  the  action  of  the  council,  and  with- 
out any  express  declaration  to  that  effect  (7  Cow.j  585 ;  21 
N.  Y.y  517,  dtc.) 

Third.  The  objection,  that  the  work  could  not  -be  done 
until  after  an  assessment  for  its  cost  is  also  unavailable.  The 
charter  (section  1 ,  title  6)  on  this  subject,  is  declaratory  only, 
and  the  validity  of  the  assessment  is  not  effected  by  its  non- 
observance  {Doughty  agt.  Hope,  3  Denio,  249 ;  also  5  Bat^, 
43  ;  also  37  N.   T.,  267). 

Fourth.  The  appellant's  further  objection,  that  the  ter- 
ritory benefited^  &c.,  is  not  sufficiently  described  in  the  ordin- 
ance for  that  purpose,  is  also  untenable.  If  necessary,  the 
two  ordinances  for  this  purpose,  the  one  for  the  reconstruc-. 
tion  of  the  sewer  in  J  866,  and  the  present  repairs  should^ 
upon  the  reference  of  the  latter  to  the  former  be  read  together. 
If  so  read,  there  is  no  uncertainity  in  the  description. 

It  has  also  been  held,  that  the  confirmation  by  the  council 
of  the  assessment  after  that  is  made,  is  a  sufficient  designa-, 
tion  of  the  territory  benefited  {Manice,  dtc.  agt.  New  York^ 
8  N.   r.,  120  ;  opinioHy  130  c&  131). 

Fifth.  Under  the  decisions,  too,  the  objection,  that  the 
principle  on  which  the  assessment  was  made  is  wrong  and 
unjust  to  the  appellant  and  others,  must  be  held  unavailable. 
It  is  true,  as  it  seems  to  me,  injustice  has  been  done  by  the 
adoption  ot  the  general  and  arbitrary  rule  acted  upon  by  the 
assessors  by  which  certain  property  ownere,  quite  remote 
comparatively,  and  having  no  direct  communication  with  the 
sewer,  are  made  to  pay  equally  with  those  in  the  immediate 
vicinity,  and  directly  connected  with  it.  But  under  the 
decisions,  these  questions  must  be  held  to  be  within  the  un- 
controllable discretion  of  the  assessors,  and  not  open  to  review 
on  appeal  (15  Wend.,  374;  28  Barb.,  609;  case  of  Gardner 
agt  Common  Council  of  Lockport,  opinion  of  MabviN;  J.^  41 
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Haw.y  266).  In  this  case  too,  tbe  asseseors  have  in  two  or 
three  cases,  varied  from  the  general  rule,  and  exercised  their 
judgment  as  to  the  bene&t  to  each  owner. 

The  remaining  two  objections^  I  think,  should  be  held  fatal 
to  the  assessment : 

Sixth,  One  is,  that  a  large  amount  of  property  stat^  ia 
tbe  return  to  be  of  the' value  of  $24,000,  was  not  assessed  at 
all,  for  the  reason,  as  the  return  states,  that  it  was  doubted 
whether  it  oouJd  be  assessed.  It  is  true,  most  of  the  prop-- 
erty  omitted  ia  school,  church,  and  city  property.  The 
ownership  of  the  property,  however,  makes  no  difference  in 
the  just  claim  upon  each  parcel  to  contribute  to  the  pay- 
ment for  that  from  which  its  value  has  been  increased,  or  the 
property  benefited.  The  exemptions  under  the  general  tax 
laws  do  not  include  such  claims  for  contribution  to  pay  for 
benefits  received.  It  is  claimed,  and  with  some  plausibility, 
that  the  school  house  property  (belonging  it  is  supposed,  this 
the  return  does,  not  show,  to  the  union  school  district  in 
the  city  of  Lockport),  is  exempt  from  local  assessment  under 
the  law  (chapter  57,  laws  of  1847),  establishing  such  school 
dBstrict.  It  is  true,  section  23  of  said  chapter,  declares  that 
the  school  houses,  lots,  ftc,  of  said  district  ^^  shall  be  exempt 
from  all  taxes  and  assessments.''  Does  the  terms  ^'  taxes  and 
assessments"  include  assessments  for  purposes  of  this  kind  t 
The  word  assessments,  as  used  in  the  charter  of  the  city,  in 
connection  with  improvements  of  the  kind  in  question,  means 
the  apportionment  of  the  cost  of  the  improvement  upon  the 
real  estate  benefited,  or  in  other  word%  the  payment  of  the 
cost  of  a  benefit  conferred.  ^If  such  words  were  used  to  con* 
Tey  the  idea  thus  conveyed  by  the  term  assessment,  it  would 
not,  probably  be  claimed,  that  it  was  the  intenticm  by  the 
term  *^  taxes  and  assessments"  in  the  school  laws  referred 
to,  to  exempt  the  school  house,  Ac.,  from  such  pajrments. 
Buildings  for  public  worship,  school  houses,  Ac,  are  exempt 
from  taxation  by  the  R.  S.,  {Ist  R.  A,  marg.  p.  388).  In 
the  same  statutes^  the  term,  assessment,  is  used  in  connection 


878     NEW  TOEK  PRACTICE  REPORTS. 


Webber  agt.  Tbe  City  of  Lockport 


with  and  concerning  the  imposition  of  taxes.  Does  it  mean 
anything  more  in  the  section  23  of  the  school  law  referred 
to  T  I  think  not  I  think;  it  was  not  intended  to  extend 
the  exemption  of  the  school  house^  &c.,  of  the  school  district 
in  Lockport,  beyond  that  of  such  houses  generally  in  the 
state. 

If  not;  then  the  exemption  only  extends  to  the  payment 
of  taxes  as  such;  and  as  a  consequence  within  the  decisions 
does  not  include  assessments  for  the  purposes  under  con- 
sideration {Matter  of  Mayory  dkc.j  of  New  York^  11  Johns.f 
78 ;  Matter  of  Church  Street  in  New  Yorhj  49  Barh.^  456 ; 
MatUr  of  Petition  of  Geo.  G.  Turfkr^  44  Barhy  46). 

Seventh.  The  other  objection  deemed  fatal  to  the  assess- 
ment. iS;  that  in  many  cases  the  parcels  of  real  estate  at- 
tempted to  be  assessed;  are  so  imperfectly  described  as  that 
they  cannot  be  sufficiently  identified.  These  cases  are  set  forth 
in  paper  "  B,''  annexed  to  the  return^  by  reference  to  which^ 
it  is  seen  that  the  attempted  descriptions*  or  most  of  them, 
fail  to  so  define  any  parcel  of  land  that  it  would  be  imposible 
to  enforce  the  assessment  by  sales  for  non-payment  of  the 
assessment.  In  the  cases  referred  to  no  title  could  be  made 
by  such  sales  {Bayard^  dtc.  agt.  Healyy  20  Johns.j  495 ; 
Gumming  agt.  Mayor  of  Brooklyn^  11  Paige^  596).  This 
inadequacy  of  description  is  not  denied  by  the  counsel  for  the 
council;  but  it  is  insisted  that  the  appellant  cannot  take  ad- 
vantage of  it;  because  as  is  claimed;  he  cannot  be  prejudiced 
by  it  But  is  that  so  f  It  is  the  right  of  all  persons  assessed 
to  be  able  to  judge  whether  the  assessment  is  proportionate 
and  just  To  this  end  it  is  important  to  know  what  parcels 
of  land,  quantity;  &c.;  are  assessed.  How  can  this  be  known 
when  the  description  is  *^  part  of  a  lot"  without  giving  the 
number  of  feet;  or  in  any  way  indicating  the  quantity;  as  is 
the  case  with  several  of  the  descriptions  in  question.  It  is 
the  real  estate,  not  the  person  that  is  assessed.  The  real 
estate  should;  therefore;  be  described.  And  how  can  the 
-council  in  passing  upon  the  justice  of  the  assessment^  or  tbe 
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appellate  court  ia  its  review  determine  the  fairness  of  the 
principle  adopted  by  the  assessors.  Again^  if  title  cannot 
be  made  on  sale  for  non-payment  .of  the  assessment,  one  of 
the  next  important  means  for  collecting  the  assessment  ia 
unavailable.  To  that  extent,  and  in  all  cases  where  the  as- 
sessment cannot  be  coUected  by  the  measures  named,  it  is  as 
if  no  assessment  had  been  made.  It  seems  to  be  supposed 
that  if  by  reason  of  the  non-collection  of  the  amount  assessed, 
or  any  part  of  it,  there  is  a  deficiency,  no  further  assessment 
can  be  oiade.  I  do  not  so  understand  it  The  charter,  sec- 
tion 12,  title  6,  (amendment  of  '69,)  provides,  that  in  case 
any  assessment  shall  prove  insufficient  to  defray  the  expenses, 
&c.,  the  council  may  direct  a  further  assessment  for  the 
deficiency. 

It  is  probable  too,  in  the  absence  of  such  express  authority 
the  councils  being  authorized  by  the  charter  to  make  such 
improvements,  and  assess  and  collect  the  cost  upon  the  prop- 
erty benefited,  has  the  power  to  repeat  the  process  if  for  any 
cause,  unless  perhaps,  by  some  actual  wrong  of  the  council 
they  fail  to  collect  the  necessary  amount  by  the  first  assess- 
ment {Meech  agt.  Buffalo^  29  N.  F.,  188).  If,  by  mistake 
one  or  more  parcels  of  land  should  be  assessed  twice,  and 
but  half  the  amount  thereof  collected,  or  if  by  mistake  a 
parcel  is  described  that  does  not,  in  fact,  exist,  is  there  any 
doubt  but  a  second  assessment  could  be  made  for  the  defi- 
ciency thus  occurring  t  So  in  this  case,  there  is  no  land 
described  in  some  of  these  assessments,  and  who  can  say  whal; 
land,  or  that  any  has  been  assessed. 

If  there  is  a  failure  for  any  cause  to  raise  the  amount 
necessary,  the  deficiency  must  be  paid  either  by  a  second 
assessment  or  out  of  the  general  fund,  and  in  either  case  the 
appellant  is  interested  as  a  property  owner.  Each  of  the 
owners  made  liable  to'  contribute  to  the  fund  to  pay  for  the 
improvement,  are  interested  in  having  the  proceedings  agamst 
the  others,  such  as  will,  if  necessary,  enforce  the  paym3nt 
of  their  proportion,  and  if  there  is  a  material  failure  by 
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reason  of  defects  in  the  assessment  to  accomplish  that  object. 
I  think;  any  of  the  parties  in  interest  may  appeal. 

For  the  two  reasons  laat  considered,  this  assessment  is  held 
defective,  and  the  defects  being  such  that  they  can  only  be 
remedied  by  a  new  assessment,  this  must  be  set  aside,  and 

ft  new  one  ordered. 

.    '  '  ■■■... ■■  ..       I  , 

Note.  The  aoU  relating  to  the  eitj  and  Tillage  of  Ijockport,  referred  to  in  the 
foregoing  opinion,  are  chapter  365,  laws  of  1865 ;  chapter  809,  lawa  of  1868 ;  chapter 
835,  lawa  of  1869 »  chapter  807,  lawi  of  1846. 


I 
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SUPREME  COURT. 
Gamble  agt.  Tatlob. 

Whenever  a  party  obtaim  the  pottponement  of  the  trial  of  acaaae,  o%  paywumi  if 
Mffte,  bit  adversary  may  iueiet  on  haying  the  trial  proceed,  ou  omitsion  to  pay;  or 
he  may  waive  that  right,  and  either  compel  payment  by  preoept  in  the  nature  of  a 
Jierifaeitm,  or  inolode  them  in  hiB  general  bill,  in  caae  he  altimaiely  succeede  in 
the  action.  • 

Where  the  defendant.pnt  the  eaose  over  the  eirenit  upon  an  order  "  that  eaid  canse 
go  oyer  the  term,  on  payment  of  eosta  by  said  defendant,  to  the  plaintiff  or  her 
attorney,  of  said  term,  aud  witnesses  fees,''  and  the  defendant  thereafter  paid  to 
plaintiff's  attorney  $10  50-100  wbich  was  ail  the  term  cotis,  except  witnessea 
fees,  wliieh  were  left  for  future  adjustment,  and  ou  such  adjustment  by  the 
court,  such  fees  were  fixed  at  $50,  and  the  plaintiff  having  ultimately  succeeded 
in  the  action  : 

ifeU,  that  the  plaintiff  was  entitled  to  haye  the  balance  of  the  costs  of  the  circuit 
$50,  included  in  the  judgment,  as  part  of  the  costs  in  the  action — ordered  accord- 
ingly. 

Saratoga  Special  Term^  May,  1872. 

MonoK  for  re-adjustment  of  costs,  and  for  general  relief. 

This  action  was  on  the  calendar  for  trial  at  the  June  cir- 
cuit, 1870,  in  Washington  County,  and  was  put  over  the 
circuit  on  defendant's  application  on  payment  of  costs. 

The  order  entered  in  the  minutes  of  the  court,  was  as 
follows  •  ^^  This  cause  having  been  moved  by  defendant's 
attorney  to  be  put  over  the  term  by  affidavit:  Ordered 
that  said  cause  go  over  the  term,  on  payment  of  costs  by 
said  defendant,  to  the  plaintiff  or  her  attorney,  of  said  tenn, 
and  witnesses  fees*"  The  case  went  over  the  circuit  on  this 
order,  and  the  defendant  afterwards  paid  ten  dollars  and  fifty 
cents  on  the  costs.  No  further  payment  of  costs  was  made,  ' 
and  ultimately,  at  a  circuit  in  1871,  the  case  was  tried,  and 
the  plaintiff  recovered  judgment  for  damages  and  costs  of  the 
action.    The  plaintiff  demanded  and  claimed  the  balance  of 
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the  costs  of  said  June  circuit  over  the  SIO  50.  The  items 
claimed  to  be  payable  uuder  the  order  were  as  follows: 
Term  fee  $10;  sheriff's  fee  50;  witnesses'  fees  $50  80. 
The  controversy^  is  in  fact^  in  regard  to  the  witnesses'  fees. 

This  claim^  the  defendant  resisted,  and  the  plaintiff  now 
moves  for  an  order  directing  the  clerk  to  adjust  and  allow 
the  plaintifl^  the  costs  of  said  June  circuit,  which  have  not 
been  paid,  and  to  correct  the  entiy  of  judgment  so  as  to  in- 
clude them  in  the  recovery,  or  for  such  other  or  further  order 
as  should  seem  just 

The  defendant  resists  the  claim  and  opposes*  this  motion, 
firsty  on  the  ground  that  the  plaintiff  cannot  now  insist  on 
performance  of  the  condition  imposed  by  the  order ;  but 
should  have  proceeded  with  the  trial,  if  the  costs  were  not 
paid;  secondly j  that  the  $10  50  paid,  actually  covered  all 
the  costs  of  tlie  circuit,  it  being  claimed  that  no  witnesses 
attended,  or  were  subpoened  to  attend  that  circuit;  and 
fhirdlyj  that  $10  50  were  accepted  by  the  plaintiff's  attor- 
ney in  full  payment  of  the  costs  required  by  the  condition  of 
the  order.  Other  facts  than  those  above  stated  and  necessary 
to  the  full  consideration  of  the  case,  appear  in  the  following 
opinion. 

Mr.  Shersian,  for  plaintiff. 
Mb.  Noble,  for  flefendanL 

BoCKES,  J. — First  It  is  undoubtedly  true,  that  the  plain- 
tiff might  have  insisted  on  the  trial  of  the  case  at  the  circuity 
on  non-compliance  by  the  defendant  with  the  condition  of  the 
order.  But  the  defendant,  having  taken  the  benefit  of  it, 
was  bound  afterwards  to  the  performance  of  the  condition. 
Such  has  been  the  settled  rule  in  this  state  for  a  great  num- 
ber of  years  (19.  cTbAtw.,  270;  1  TFi^rf.,  83;  2  Wend,,  286; 
18  Wend.^  509 ;  1  Denio,  631 ;  5  Hitty  561 ;  2  Sandf.^  735). 
In  the  last  case  cited,  the  decisions  on  this  subject  were 
examined,  and  it  was  held^  that  when  a  party  obtains  the 
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•postponement  of  a  trial,  on  payment  of  costs,  the  adverse 
party  may,  on  the  omission  of  the  former  to  pay  them,  in- 
sist on  haying  the  trial  proceed,  or  he  may  waive  that  right, ' 
and  the  court,  on  motion,  will  compel  payment.  Formerly, 
an  attachment  would  be  granted  to  enforce  payment  (Id 
Johns.j  270;  18  TTend.,  609). 

At  the  present  time,  a  precept  in  the  nature  of  a  /ieri 
facias  may  issue  {Latos  q/*  1840,  p.  333,  ^  15 ;  Laws  o/1847, 
J?.  491,  chap.  390 ;  1  Denio,  ^1 ;  6  Hoi€.y  121). 

If  collection  be  not  enforced  until  a  trial  is  had,  such  costs 
may  be  included  in  the  general  bill,  and  taxed  as  a  part  of 
the  costs  of  the  action  (2  Wend.j  -286  ;  2  Sandf.j  736).  The 
purport  of  the  decisions  in  the  cases  cited  then  is,  that  when 
a  party  obtains  a  postponement  of  the  trial  of  a  cause,  on 
payment  of  costs,  his  adversary  may  insist  on  having  the 
trial  proceed,  .on  omission  to  pay;  or  he- may  waive  that 
light,  and  either  compel  payment  by  precept  in  the  nature 
of  ^  fieri  faciaSy  or  include  them  in  his  general  bill  in  case  he 
ultimately  succeeds  in  the  action.  If,  therefore,  the  costs  of 
the  June  circuit  in  this  case  have  not  been  paid,  the  plaintiff 
is  now  entitled  either  to  a  precept  to  enforce  payment,  or  to 
have  them  included  in  his  general  bill,  and  to  collect  them 
under  his  judgment  herein. 

Second.  Ten  dollars  and  fifty  cents  were  paid  some  time 
after  the  circuit.  Did  this  amount  cover  the  entire  costs  re- 
quired to  be  paid  by  the  terms  of  the  order  f  It  did  if  no 
witnesses'  fees  were  properly  chargeable  against  tht  defend- 
ant for  that  circuit.  But  the  plaintiff  swears  unqualifiedly, 
that  the  two  witnesses  named  in  the  bill  of  costs  were  duly 
and  in  good  faith  subpoenaed  to  attend  that  circuit  as  wit- 
nesses for  her,  that  they  did  actually  attend  the  circuit  as 
witnesses  in  her  behalf,  two  days  each ;  that  they  were 
necessary  and  material,  and  traveled  from  their  residence, 
to  attend  as  such  witnesses,  the  number  of  miles  charged. 
The  plaintifi  's  statement  is  also  corroborated  by  the  affidavit 
of  one  of  the  witnesses  who  swears  that  he  was  subpoenaed 
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and  attended  as  a  witness.  There  is  no  direct  evidence  be- 
fore me  on  this  motion  to  countervail  this  statement.  The 
defendant  and  his  attorney  understood  that  there  were  no  ' 
witnesses  in  attendance,  and  the  source  of  their  information 
is  given. .  But  there  is  not  sufficient  countervailing  proof  to 
overcome  the  unequivocal  averment  of  the  plaintiff,  that  the 
witnesses  were  subpoenaed  and  attended.  Especially,  as  she 
is  corroborated  fully  by  one  of  the  witnesses,  as  to  the  fact, 
that  he  was  subpoenaed  and%ttended  as  she  avers.  The 
affidavits  submitted  establish  by  a  strong, preponderance  of 
proof,  the  correctness  of  the  charge  for  witnesses'  fees  claimed 
in  the  bilL 

Thirdly.  It  now  remains  to  be  determined  whether  the 
$10  50  were  accepted  by  the  plaintiff's  attorney  in  satisfac- 
tion of  the  costs  imposed  by  the  order  postponing  the  triaL 
It  seems  to  me,,  that  the  letter  itself,  which  accompanied 
the  payment  of  the  $10  50  settles  this  question  beyond  per* 
adventure. 

The  plaintiff's  attorney  wrote  the  defendant's  attorney^ 
asking  payment  of  the  costs  due  by  the  terms  of  the  order^ 
for  term  fees  and  witnesses'  fees.  Thereupon  the  defendant's 
attorney  replied,  sending  $10  50,  and  after  suggesting,  that 
no  witnesses  had  attended,  stated  as  follows :  ^^  We  enclose 
$10  50,  and  if,  on  adjustment,  Mrs.  Gamble  is  entitled  to 
any  more  she. shall  have  it"  The  $10  50  was  paid  and  ac- 
cepted upon  this  promise,  and  no  further  payment  has  been 
made,  nor  has  there  been  any  other  arrangement  relating  to 
the  matter.  Thus  the  witnesses'  fees  were  left  to  be  there- 
after  adjusted.  It  is  true,  the  plaintiff's  attorney  in  his  letter, 
called  for  only  $15  witnesses'  fees ;  but  he  explains  this  in  his 
affidavit  wherein  he  states,  that  he  did  not  know  at  that  time 
how  many  witnesses  the  plaintiff  had  in  attendance  at  the 
circuit,  and  that  he  supposed  when  the  case  should  be  dosed, 
all  would  be  made  right.  All  this,  however,  is  of  little  or  no 
importance,  inasmuch  as  the  fact  remains  uncontroverted, 
that  only  the  term  fee  of  ten  dollars  and  sheriff's  fee  of  fifty 
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cents  were  paid ;  and  that  such  payment  was  accompanied 
by  a  promise  in  substance  and  effect^  that  the  witnesses'  fees 
should  be  thereafter  paid,  in  case  it  should  be  made  to  ap- 
pear that  there  were  any  legal  expenses  for  witnesses  in- 
curred. 

This  case  before  me  is,  therefore,  brought  to  this,  that 
under  the  order  postponing  the  trial,  the  plaintiff  was  entitled 
to  the  costs  of  the  circuit,  amounting  to  $60  50 ;  tliat  but 
$10  50  of  this  sum  have  been  paid;  that  the  balance  re- 
mains due ;  and  further,  that  the  plaintiff  is  now  entitled 
either  to  a  precept  in  the  nature  of  a  ^ri  fadaa  to  enforce 
collection  thereof,  or  to  have  such  balance  included  in  the 
judgment  as  part  of  the  costs  of  the  action. 

The  plaintiff  having  recovered,  the  amount  should  properly 
go  into  the  judgment ;  and  an  order  should  now  be  granted 
directing  the  clerk  to  correct  the  entry  of  judgment  by  in- 
cluding such  balance. 

It  was  stated  on  the  argument  of  the  motion,  that  this 
was  a  case  of  great  hardship  to  the  defendant,  that  the  costs 
in  the  action  were  large  compared  with  the  amount  recovered 
for  damages;  which  amount  was,  I  believe,  less  than  one 
hundred  dollars.  But  it  must  be  remembered,  that  the  right 
to  costs  here  was  declared  by  the  order  postponing  the  triaL 
The  granting  or  withholding  them  is  not  now  matter  of 
discretion.  All  that  remains  now  to  the  court  is,  to  settle 
the  disputed  items.  When  the  amount  is  determined,  the 
right  of  the  party  to  them  is  absolute,  as  much  so  as  is  his 
right  to  the  damages  awarded  him  by  the  verdict  of  the 
jury. 

Order  granted. 
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COURT  OP  APPEALS. 
Silas  Bonrrox;  respondent^  agt  John  Botnton^  appellant* 

In  an  action  of  slanderj  the  plaintiffi  as  a  witneH  on  his  own  behalf,  itated,  on  erow- 
ezaminationi  that  he  had  had  litigation  with  the  defendant.  He  was  then  asiked 
how  many  snits  he  had  had  with  him,  and  /or  what  caiuetof  actum  f 

Meld,  that  the  oonrt  below  properly  excluded  so  mnch  of  the  inquiry  as  related  to 
the  causes  of  action.  It  was  in  no  way  material  or  pertinent  to  the  issue.  Its 
materiality  consisted  solely  in  its  bearing  upon  the  credit  due  to  the  plaintiff  as  a 
witness,  and  was  therefore  collateral  in  its  nature.  The  end  of  such  an  inquiry 
would  result  in  an  unlimited  examination  of  the  previous  litigation,  and  in  attempts 
to  indicate  the  different  positions  occupied  by  the  parties  engaged  in  it 

To  the  question,  whether  the  plaintiff  had  not  previously  sued  the  defendant  for 
slander  and  recovered  only  $10 : 

MUdf  that  this  was  included  iu  that  portion  of  the  previous  question  which  the  court 
rejected  as  improper.    That  the  remarks  on  that  exception  was  equally  applicabla 

'  to  the  exception  taken  to  the  exclusion  of  this  inquiry. 

Where* on  the  trial  there  is  a  variance  between  the  evidence  and  the  complaint,  wbieh 
the  court  is  authorised  to  disregard,  it  will  be  disregarded  nnless  t^e  defendant 
proves  that  he  has  been  misled  to  his  prejudice. 

« 

June  Termy  1869. 

Appeal  from  a  judgment  at  general  term. 

T.  C.  Cbonin  and  E.  D.  Gilbert^  for  appellant. 
BuBDiCK  &  Betts^  far  re^ondent 

Daxiei^,  J*. — The  plaintiff  was  sworn  and  examined  as 
a  witness  on  his  own  behalf  upon  the  trial  of  the  action,  and 
testified  that  the  defendant  had  a  conversation  with  him  in 
^  the  month  of  April,  I860,  in  which  he  stated  to  him  that  he 
had  not  a  friend  in  the  place,  and  that  he  the  defendant  would 
do  all  he  could  to  injure  him;  upon  his  cross-examination, 
the  plaintiff  stated  he  had  had  litigation  with  the  defendants 
He  wa^  then  asked  how  many  suits  he  had  had  with  him, 
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and  for  what  causes  of  action.  The  court  excluded  so  much 
of  the  inquiry  as  related  to  the  causes  of  action,  and  the  de- 
fendant excepted  to  the  ruling. 

'the  evidence  proposed  to  be  given  by  the  answer  to  so 
much  of  the  question  as  was  excluded  was  in  no  way  material 
or  pertinent  to  the  issue  found  between  the  parties  and  which 
foimed  the  subject  of  the  trial.  Its  materiality  consisted, 
solely  m  it«  bearing  upon  the  credit  due  to  the  plaintiff  as  a 
witness,  and  was,  therefore,  collateral  in  its  nature.  In* 
quiries  of  this  character  must  necessarily  be  limited  and  res* 
tricted  in  their  nature,  otherwise  the  trial  of  issues  upon 
pleadings  would  be  oflen  so  far  extended  by  them  as  to  ob- 
scure the  real  points  involved  in  the  controversy,  and  obscure 
the  minds  of  the  jurors  called  upon  to  decide  them.  The  ob- 
ject of  such  inquiries  is  to  show,  that  the  witness  may  be 
giving  his  testimony  under  some  feeling  or  impulse  incon- 
sistent with  an  impartial  disclosure  of  the  truth.  It  is  not 
material  to  inquire  after  the  particular  process  or  the  detail  of 
circumstances  by  means  of  which  that  feeling  may  have  been 
produced.  For  the  fact  itself,  is  all  that  the  case  can  require 
to  be  proved,  and  all  that  the  law  will  permit  to  be  shown. 
The  discovery  of  the  motive  under  which  the  witness  may, 
at  the  time,  be  giving  his  evidence  is  the  end  and  object  to 
be  attained.  And  that  can  always  be  accomplished  by  the 
direct  inquiry  concerning  its  existence  or  concerning  the  facts 
themselves,  ordinarily  indicating  the  existence  of  improper 
motiyes.  It  is  sufficient  to  show  that  difficulty,  affecting  hia 
feelings  and  likely  to  influence  bis  evidence,  exists  between 
the  witness  and  the  party  it  may  be  given  against,  and  that 
can  always  be  done  without  pursuing  a  detailed  inquiry  into 
the  circumstances  attending  its  development.  ^^  Personal 
controversy  may  always  be  shown  though  the  particulars, 
shall  not  be  inquired  into"  (2  Cowen  <t  HilPs  notesj  3d  aJ., 
717  J  Starks  agt.  People,  5  Denio.^  106,  lOS).  The  inquiry 
after  the  causes  of  action  involved  in  the  litigation  was  prop- 
erly excluded.     It  was  sufficient,  for  the  purposes  of  the 
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defendant,  that  the  parties  had  previously  been  engaged  in  lit- 
igation. An  inquiry  into  its  causes  was  not  only  unnecessary^ 
but  upon  the  trial  of  the  issue*  before  the  court,  it  would 
have,  proved  altogether  impracticable.  For,  in  the  end,  it 
must  have  resulted  in  an  unlimited  examination  of  the  pre- 
vious litigation,  and  in  attempts  to  vindicate  the  different 
positions  occupied  by  the  parties  engaged  in  it. 

The  next  exception  was  taken  to  the  exclusion  of  the 
question  whether  the  plaintift  had  not  previously  sued  the 
defendant  for  sknder  and  recovered  only  ten  doUars.  This 
was  included  in  that  portion  of  the  previous  question,  which 
the  court  rejected  as  improper,  and  what  has  been  said  in 
considering  the  exception  to  that  ruling,  is  equally  applicable 
to  the  disposition  of  the  exception  taken  to  th£  exclusion  of 
this  evidence.  The  slanderous  words  complained  of,  imputed 
the  crime  of  larceny  to  the  plaintiff,  in  stealing  com.  When 
the  defendant  was  examined  as  a  witness  in  his  own  behalf 
he  was  asked  why  he  moved  the  com.  The  plaintiff  ob- 
jected to  this  question,  and  the  court  sustained  the  objection. 
An  exception  was  taken  to  the  ruling,  and  that  is  now  relied 
upon  as  error,  when  the  question  was  asked,  there  was  no 
view  ol  the  controversy  presented  by  the  evidence  given, 
rendering  it  in  any  possible  sense  material  to  the  issue.  The 
motive  that  induced  the  defendant  to  move  the  com,  had 
nothing  whatever  to  do  with  the  controversy,  and  the  objeo* 
tion  to  the  questiou  was,  therefore,  properly  sustained.  After 
the  defendant  had  entered  upon  his  defense,  a  motion  was 
made  by  his  counsel,  that  the  evidence  of  all  the  plaintiff's  wit- 
nesses who  had  testified  to  the  speaking  of  slanderous  words 
should  be  stricken  out,  on  the  ground  that  the  evidence  given 
by  them  was  not  within  the  issue,  or  according  to  the  allega- 
tions in  the  complaint,  and  on  the  ground  of  a  variance  from 
the  allegations.  The  court  struck  out  the  evidence  of  three 
of  the  witnesses,  and  denied  the  motion  as  to  the  rest,  and 
the  defendant  excepted.  The  words  alleged  in  the  complaint 
charged  the  plaintiff  with  stealing  com,  and  the  words 
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proved  by  the  witnesses  were^  ia  substance,  the  same  as 
those  alleged.  There  was  no  such  variance  between  the 
words  alleged  and  proved  ns  could  have  misled  the  defendant 
to  his  prejudice.  The  motion  was  properly  denied,  and  the 
exception  deserves  no  further  consideration.  Evidence  was 
given  of  slanderous  words  spoken  by  the  defendant  conceni- 
ing  the  plaintiff*,  in  the  state  of  Vermont,  and  this  the  defend- 
ant moved  the  court  to  strike  out^  and  excepted  to  the  refusal 
of  tlie  court  to  so  do.  There  was  a  variance  betw^een  this 
evidence  and  the  complaint,  because  it  was  not  alleged  that 
the  defendant  had  slandered  the  plaintiff*  in  the  state  of 
Vermont.  But  the  variance  was  one  which  the  court  was 
authorized  to  disregard,  unless  the  defendant  proved  that  be 
had  been  misled  by  it  to  his  prejudice  in  the  manner  provided 
by  the  Code,  section  169.  No  such  proof  was  offered,  and 
consequently,  no  legal  error  was  committed  by  disregarding 
the  variance.  These  words,  though  uttered  in  a  neighboring 
state  were  the  proper  subject  of  an  action  in  this  state.  The 
cause  of  action  credited  by  them  was  transitory  in  its  nature, 
under  the  rule  established  before  the  Code,  because  the  trans- 
action itself  was  one  which  might  have  occurred  at  any  place. 
It  was  not  a  wrong  of  a  local  character,  and  for  that  reason 
constituted  the  proper  subject  of  an  action  in  this  state.  The 
rule  of  practice  previously  existing  in  this  respect,  has  not 
been  abrogated  by  anything  contained  in  the  Code  of  Pro- 
cedure. That  an  action  may  be  maintained  in  the  courts  of 
this  state  for  such  a  cause  is  too  well  settled  to  be  now  made 
the  subject  of  a  legal  controversy  {Rafael  agt.  Vaelstj  2 
Blaclcy  1058;  Smith  agt.  Bullj  17  Wend.,  32S;  Lister  agt. 
Wrighty  2  Hilly  320 ;  Chapman  agt.  Wilber,  6  Hill,  475 ; 
Mclrt>r  agt.  McCabey  26  How.y  257 ;  Hull  agt.  Vreelandy 
42  Barb.y  543).  The  defendant  also  moved  to  strike  out  the 
evidence  of  the  witness  McFarland,  on  the  ground  that  the 
communication  was  privileged  under  the  rule  depending 
upon  the  relation  of  counsel  and  client.  *  No  such  relatioa 
was  shown  to  have  existed  between  the  defendant  and.  this 
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witness  as  would  bring  th6  case  within  the  operation  and 
protection  of  that  rule  (Sibley  agt.  Waff  ley  16  N.  Y.y  180, 
183),  and  if  such  a  relation  had  existed  the  words  which  the 
witness  testified  that  the  defendant  uttered  would  not  have 
been  protected  by  it,  because  they  did  not  appear  to  have 
been  spoken  for  the  purpose  of  procuring  his  legal  advice 
upon  them,  or  upon  any  subject  in  any  manner  connected 
with  them.  As  no  further  reasons  have  been  presented  for 
the  reversal  of  the  judgment  recovered  in  this  case,  it  should 
be  affirmed. 
One  of  the  judges  dissented. 
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SUPREME  COURT, 

The  People^  ex  rely  John  J.  Grace  agt.  The  Board  of 
.Police  Commissioners  of  the  City  of  Troy. 

The  board  of  poUoe  eommbrioBen  of  the  city  of  Troy,  have  the  power,  under  the 
act  by  which  they  were  organised,  to  remoTe  a  member  of  the  police  force  by 
reaaon  of  hie  being  over  agt.  And  it  makes  no  difference  whether  the  membet 
removed,  was  appointed  htfort  the  commissioners  had  by  their  roles  and  rsgola* 
tionsy  fixed  the  ages  of  its  members,  or  not 

As  the  commissioners  have  a  right  to  determine  whether  a  member  is  disquallAed 
from  acting  under  the  roles  and  regalations  which  they  have  adopted,  their  action 
io  removal  cannot^Mi  distorbed  nnless/they  have  transcended  their  powers.  And 
as  they  clearly  have  jorisdiction  in  soch  case,  even  if  they  act  onlawfolly,  the 
remedy  is  not  by  eiajufasiiw,  bat  by  a  common  law  certiorari, 

Albany  General  Term^  March^  1872. 

Before  Miller,  P.  J.j  Potter  and  Balcom,  JJ. 

Appeal  by  the  relator  from  an  order  made  at  special  term^ 
denying  an  application  for  a  peremptory  mandamus  against 
the  board  of  police  commissioners  of  the  city  of  Troy,  to 
require  said  board  forthwith  to  permit  and  suffer  the  relator 
to  discharge  his  duties  as  captain  of  the  police  force  of  said' 
city,  and  to  execute  and  deliver  to  him  drafts  upon  the  cham- 
berlain for  the  payment  of  the  relator's  salary  theretofore 
earned. 

•  On  the  19th  day  of  June,  1871,  he  was  served  with  a 
notice  to  appear  before  the  commissioners  on  the  31st  of 
that  month,  to  answer  to  charges  preferred  against  him  for 
disqualification  by  reason  of  being  over  age.  The  relator  ap- 
peared, and  such  proceedings  were  had,  that  on  the  1st  of 
July,  1871,  the  board  removed  him  on  the  ground  of  hia 
being  over  forty  years  of  age. 

The  board  consists  of  three  commissioners  of  which  the 
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mayor  is  one  and  the  chairman  of  the  board,  the  other  two 
are  elected. 

The  other  facts,  so  far  as  material,  are  sufficiently  referred 
to  in  the  opinion.. 

M.  I.  TowNSiaiTD,  >br  relator. 

R.  A.  Parhenteb,  /or  respondent. 

Bjf  the  oourty  Mirj^RR,  P.  J. — ^I  think  that  the  eom- 
missioners  had  power  to  revoke  the  relator's  appointment. 
The  rules  and  regulations  of  the  commissiomN:*  presold 
certain  qualifications  for  persons  appointed,  and  among 
others,  that  such  persons  shall  be  not  less  than  twenty-one, 
nor  over  forty  years  of  age,  when,  therefore,  a  person  ap- 
pointed arrives  at  the  age  of  forty  years,  he  becomes  disqual- 
ified, and  the  right  to  declare  that  he  is  such  is  incident  to 
the  general  powers  of  the  commissioners.  If  it  were  other- 
wise then  the  rule  would  be  of  no  avail  after  an  appointment 
had  once  been  made. 

The  question  whether  the  relator  had  arrived  at  the  age 
which  disqualified  him,  was  then  a  fair  subject  of  inquiry 
and  examination,  and  after  notice  to  the  relator,  the  com- 
missioners were  authorized  to  proceed  and  determine  haw 
the  fact  was. 

Nor  is  it,  I  think,  any  answer  to  this  view  of  the  sub- 
ject, to  say,  that  the  relator  was  appointed  before  the  board 
had  adopted  any  rules  as  to  qualifications ;  for  if  such  was 
the  fact,  he  would,  nevertheless  be  bound  by  any  subsequent 
rules  which  the  commissioners  had  authority  to  adopt* 
He  had  no  reserved  rights  which  gave  him  power  to  retain 
the  office,  for  an  unlimited  period  of  time  beyond  that  pre- 
scribed for  other  members  of  the  force,  and  was  subject  also 
with  them,  to  such  general  regulations  as  might  be  adopted. 
Were  it  otherwise,  he  might  remain  to  an  extreme  old  age, 
without  any  power  of  removal  by  the  board  of  commissioners. 
Section  11  of  the  act  provides,  that  ^^all  officers  and  mem* 
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bers  of  the  police  department  subject  to  removal  for  cause 
hereinafter  specified,  shall  hold  their  offices  during  good  be- 
havior, or  as  each  shall  well  and  faithfully  observe  and  ex- 
ecute all  the  rules  and  regulations  of  said  board,  &c  {8.  L. 
of  1870,  p.  1225).  This  provision  does  not  confer  any  ex- 
emption from  a  compliance  with  the  rules  and  regulations 
of  the  board  lawfully  established,  and  although  no  removal 
could  be  made,  except  for  the  causes  specified,  yet,  when  the 
ofiQcer  holds  in  violation  of  any  rule,  I  think,  the  appoint- 
ment  can  be  revoked.  By  section  22  of  the  act,  the  com- 
.missioners  are  empowered  ^^  to  enact  and  from  time  to  time 
to  modify  and  repeal,  by-laws,  ordinances,  rules  and  regula- 
tions of  general  description,"  &c.  ^^  Wherein  shall  be  speci- 
fied the  modes  of  a[^ointment  to,  and  removal  from  office 
of  all  menibers  of  said  police  force,  and  the  manner  of  dis- 
cipline of  said  police,'^  &c.  Any  new  rule  would  apply  to 
those  in  office  as  well  as  such  as  might  afterwards  be  ap- 
pointed, and  under  this  provision,  the  commissioners  were 
authorized  as  a  matter  of  discipline  to  fix  and  prescribe  the 
age  of  its  officers. 

As  the  commissioners  had  a  right  to  determine  whether 
the  relator  was  disqualified  from  acting  under  the  rules  and 
regulations  which  had  been  adopted,  their  action  cannot  be 
disturbed,  unless  they  have  transcended  their  powers. 

And  as  they  clearly  had  jurisdiction  even  if  they  acted  un- 
lawfully, the  remedy  was  not  by  mandamuSj  but  by  a  com- 
mon law  certiorari.  This  would  prevent  the  subject  of  their 
action  for  review,  and  in  such  a  proceeding,  the  court  may 
go  beyond  the  inquiry,  whether  the  inferior  tribunal  had 
jurisdiction,  and  examine  the  case  upon  the  whole  evidence, 
to  ascertain  whether  any  error  had  been  committed  in  the 
proceedings  before  the  inferior  tribunal  {The  People  ex  rel,y 
Cool  agt.  The  Board  of  FoUce^  39  N.  P.,  606).  This  and 
other  recent  cases  enlarges  the  office  of  a  common  law  cer* 
iiorari. 

The  cases  relied  upon  to  establish  that  a  mandamns  was 
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the  proper  remedy^  all  present  the  question  of  jurisdiction, 
and  do  not  involve  a  trial  and  determination  where  there  was 
no  question  as  to  the  jurisdiction  (19  N.  ¥.y  188;  35  Bari),^ 
636 }  27  Barb.y  487 ;  30  JEToir.,  78). 

In  The  People  agt.  The  Board  of  JPolicej  (26  BarK^ 
48 1),  it  was  held  distinctly  that  a  certiorari  to  review  the 
proceedings  of  the  board  of  police,  in  removing  a  policeman^ 
was  the  appropriate  remedy  for  the  party  aggrieved  (See  also 
27  N.  Y.J  378 ;  33  N.  Y.^  382).  The  relator's  remedy  was, 
therefore^  by  certiorari  and  not  by  mandamus. 

The  special  term  was  right  in  refusing  a  man^m^  and 
the  order  must  be  aiBrmed. 
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SUPERIOR  COURT. 

Hquk  a.  CRA2!nB»  plaintiff  and  respondent^  ogt.  Hebiu^ 

Ekubel,  defendant  and  appellant. 

▲  candUi0m  pnttdmt  most  he  atricUy  peirformed,  and  if  a  peraon  by  oontnet,  %a- 
gages  to  perform  an  act,  performance  is  not  ejccnaed  bv  inevitable  aooident 

So  where  the  time  for  the  payment  of  money  is  to  happen  after  the  performaiMe 
of  that  which  is  the  consideration,  no  right  of  action  accrues  for  the  money  natil 
the  coQsideratiou  ia  performed. 

SnUUMntial  performanee  is  not  enough  where  the  person,  for  whom  the  work  was 
done,  has  neither  volantarily  accepted  it,  nor  waived  a  futhfol  performance  «f 
the  contracts 

A  party  may  retain  without  compensation,  the  benefits  of  a  partial  performan^. 
where  from  the  nature  of  the  contract  he  most  receive  such  benefits  in  advance  of 
a  full  performance,  and  by  its  terms  or  Just  oonstraction  he  is  under  no  obligatWn 
to  pay  until  the  performance  is  complete. 

In  relation  to  a  builder's  coiUr<Kt,  where  the  builder  has  in  part  performed  his  can- 
Uact  and  furnished  materials  which  have  been  placed  in  the  building,  such 
materials  become  annexed  to  the  soil,  and  thereby  the  property  of  the  owner  of 
the  soil.  And  the  law  does  not  adjudge  .that  a  mere  silent  occupation  of  the 
building  thereafter  by  the  owner  amounts  to  a  waiver  of  the  contract,  nor  does  it 
deny  to  him  the  right  so  to  occupy  and  still  insist  upon  the  contract. 

In  this  case,  which  arose  under  a  builder's  contract  made  in  the  usual  manner  by 
agreement  to  pay,  by  the  owner  to  the  contractor,  specific  separate  payments  as 
the  work  progressed  and  was  completed  as  specified  in  the  contract: 

Held,  on  a  call  upon  the  owner  for  the  fifth  payment  under  the  contract,'  that  the 
evidence  fell  far  short  of  proving  that  the  defendant  (owner)  had  accepted  the  work 
actually  done  as  a  full  performance  under  the  contract,  which  was  required  as  a 
condition  precedent  to  such  payment,  or  that  the  defendant  bad  waived  a  strict 
performance  of  the  contract  i 

General  Termy  Aprily  1872. 

Before  Barbour,  Ch.  J.y  Freedhan  and  Sedgwick,  JJ. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  $821  91,  the  amount 
of  an  order  drawn  by  John  G.  Hofiman,  in  favor  of  the  plain- 
tifl)  and  accepted  by  the  defendant,  and  payable  by  its  terms 
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out  of  the  fifth  payment  to  which  John  G.  Hoffinan  might 
become  entitled  under  a  certain  builder's  contract  made  with 
the  defendant. 

The  answer  alleged  that  said  John  G.  Hoflman  abandoned 
the  contract  before  the  fifth  payment  became  due. 

The  issues  were  referred,  by  consent  of  parties,  to  a  referee 
to  hear  and  determine  the  same,  and  his  report  is  as  follows  : 

First.  That  on  or  about  the  day  of  October,  1867,  the 
defendant  and  one  J.  G.  Hoffman  made  and  entered  into  a 
certain  contract  in  writing,  wherein  and  whereby  the  said 
Hofiman  agreed  to  well  and  sufficiently  erect  and  finish  all 
the  carpenter  work  in  two  certain  new  four  story  and  base- 
ment brick  dwelling  houses,  situated  on  the  lot  known  as^  the 
southwest  comer  of  Seventh  Avenue  and  Fifty-ninth  street^ 
in  the  city  of  New  York,  agreeable  to  the  plans  and  specifica- 
tions made  by  A.  Pfeund,  architect,  and  for  which,  by  the 
terms  of  said  contract^  the  defendant  agreed  to  pay  him,  the 
said  Hoffman,  the  sum  of  six  thousand  dollars  in  manner  fol- 
lowing : 

1st.  When  the  third  tier  of  beams  are  leveled  up  and 
bridged,  the  sum  of  $500. 

2d.  When  the  roofs  are  tinned  and  sky  lights  on,  $1,000. 

3d.  When  the  floors  are  laid,  partitions  all  set,  furring  all 
done,  the  sum  of  $1,000. 

Ath.  When  stairs  are  up,  sash  all  in,  $1,000. 

6th.  When  the  trimmings  all  done,  doors  all  hung,  $1,000.. 

{5th.  When  the  work  is  completed,  finished  and  done 
in  conformity  with  the  plans  and  specifications,  the  sum  of 
$L,500. 

Second.  That  the  said  HoShian  duly  entered  upon  the  said 
contract,  and  that  the  plaintifi*  furnished  lumber  to  the  said 
Hoffinan,  to  aid  him  in  the  performance  thereof,  to  the  value 
and  amount  of  about  the  sum  of  one  thousand  five  hundred 
and  eighty  dollars  ($1,580)  none  of  which  has  been  paid^ 
but  is  still  due  and  owing  to  the  plaintifi^  from  the  said 
Hoflman. 
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Third.  That  while  performipg  the  work  under  said  con- 
tract)  the  said  Hoffman^  in  payment  of  certain  lumber  which 
he  wished  to  purchase  of  the  said  plaintiff  to  use  upon  said 
work)  made  and  gave  to  the  said  plaintiff  a  certain  instrument 
in  writing  in  the  words  following,  to  wit ;  *^  New  York, 
March  5th)  1868)  Mn  Herman  Knubel)  please  pay  to  H.  A. 
Crane^  or  order)  eight  hundred  and  twenty-one  91-100  dollars 
($821  91-100))  and  deduct  the  same  from  the  fifth  payment 
or  payments  due  when  trimmings  are  all  on  and  doors  all 
hung)  and  much  oblige,  yours  respecfully)  J,  G*  Hoftbian, 
($821  91-100))'^  which  said  instrument  was  duly  accepted 
by  the  said  defendant  in  writing  across  the  face  thereof  in 
the  following  words,  ^^  Accepted }  payable  when  payment  is 
due,  H.  Knubel.'^ 

Fat/U'th.  That  after  the  said  instrument  had  been  so  ac- 
cepted by  the  said  defendant)  the  said  HofBnan  delivered  the 
said  instrument  so  a^^cepted  to  the  plaintiff  in  this  action)  and 
the  said  plaintiff  on  the  strength  and  faith  thereof)  furnished 
lumber  to  the  said  Hoffman  to  the  full  and  exact  amount  and 
value  of  $821  91. 

Fifth.  That  the  said  lumber  so  furnished  was  used  by  the 
said  Hoffinan  on  the  said  buildings  of  the  said  defendant)  and 
has  never  been  paid  for  except  by  said  draft. 

Sixth.  That  said  Hoffman  did  not  complete  or  finish  his 
said  contract)  but  abandoned  the  same  before  the  work  was 
completed. 

Seventh.  That  at  the  time  the  said  Hoffman  abandoned  the 
said  contract)  he  had  completed  the  work  necessary  thereun- 
der to  entitle  him  to  the  fifth  payment)  except  in  some  slight 
particulars. 

Eighth.  That  the  said  HoffmaU)  before  abandoning  the  said 
contract)  substantially  completed  the  work  necessary  to  be 
done  to  entitle  him  to  the  fifth  payment)  and  was  substan- 
tially entitled  to  said  payment. 

Ninth,  That  the  difference  between  the  amount  of  said 
payment  ($1)000)  and  the  amount  of  the  instrument  in  suit 


"^^i»*w" 


892     NBW  TOKK  PBAGTIOE  ££POBTS. 

Crane  ogt  Kmnbeil. 

(4821  91-100)  would  more  than  pay  for  the  work  sdceataiy 
to  be  done  to  complete  said  payment 

Tenth.  That  after  the  abandonment  of  tiie  said  oontrao^ 
and  in  the  month  of  April,  1868|  the  plaintiff  caxjsed  said  ia«- 
strument  to  be  presented  to  the  defendant  for  payment,  who 
waived  the  strict  performance  of  the  contract  by  Hofiinan, 
and  promised  and  agreed  to  pay  the  amount  called  for  by 
said  instrument  to  the  plaintiff. 

Eleventh.  That  I  have  calculated  the  interest  on  said  in# 
strament  from  the  1st  day  of  May,  1868,  to  ike  28th  day  of 
January,  1871  (the  date  hereof),  and  find  the  same  to  be 
one  hundred  and  fifty-six  81-100  dollars  ($156  81-100),  which 
added  to  the  amount  of  said  instrument  makes  the  sum  of  aine 
hundred  and  seventy-eight  72-100  dollars  ($978  72), 

Upon  the  above  found  matiera  of  fact,  I  find  as  matters  of 
law: 

That  plaintiff  is  entitled  to  judgment  against  defendant 
fbr  the  sum  of  nine  hundred  and  seventy-eight  72-100  cbllars 
with  interest  thereon  from  the  date  hereof,  besides  the  costs 
and  disbursements  of  the  action,  and  I  do  order  and  direct 
judgment  to  be  entered  accordingly. 

The  defendant  excepted  to  the  third,  fourth,  seventh,  eighth, 
ninth  and  tenth  findings  of  fkct  and  the  conclusions  of  law  of 
ttie  referee. 

Judgment  was  entered  upon  the  report .  and  defendant  ap- 
pealed. 

James  M.  Smith,  for  defendant  and  appellant 
David  McAdah,  far  plaintif  and  respondenti 

By  the  eourty  Fbeedman,  J. — ^It  was  conceded  by  both 
parties,  on  the  argument,  that  if  the  contract  between  Hoff- 
man, the  drawer,  and  the  defendant,  the  drawee  and  acceptor, 
has  been  so  far  performed  as  to  entitle  Hoffinan,  as  contractor, 
to  the  fifth  payment,  plaintiff,  as  payee  named  in  the  order, 
has  an  undoubted  right  to  recover ;  because  such  order  and 
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ite  acceptance  operated  as  an  aasignmeat  by  Hoffinan  to  the 
plaintiff  of  the  fund  in  defendant's  band&  The  main  question^ 
therefore,  is  whether  the  said  fifth  payment  has  been  earned 
by  the  contractor  according  to  the  tenns  of  the  contract. 

The  principle  of  the  common  law,  which  always  permitted 
men  to  manage  their  own  affairs  and  to  make  their  own  con- 
ttactSy  provided  they  involved  nothing  immoral  or  illegal, 
which  is  fully  applicable  here,  also  requires  that  the  under- 
standing -of  the  parties  iatobe  gathered  fiom  the  terms  of 
the  contract,  and  that  their  rights  are  to  be  determined  by 
the  language  of  the  contract  Though  the  terms  are  hard, 
parties  will  be  held  concluded  by  their  contract  {Sherman  agt 
Mayor  J  dte.y  of  New  Yorhj  IN.  T.,  316 ;  Fike  agt.  Butler ^  i 
N.  Y.y  862). 

A  condition  precedent  must  be  strictly  performed,  and  if  a 
person,  by  contract,  engages  to  perform  an  act,  performance 
is  not  excused  by  inevitable  accident  {Oakley  agt.  Morton^  1 1 
N4  r.,  25  5  Norton  agt  Woodruffs  2  N.  Z,  153). 

So,  when  the  time  for  the  payment  of  money  is  to  happen 
after  the  performance  of  that  which  is  the  consideration,  no 
right  of  action  accrues  for  the  money  until  the  consideration 
is  performed ;  for  a  party  not  fulfilling  his  part  of  the  con- 
tract cannot  insist  that  it  shall  i)e  performed  by  the  other 
party  {Orant  agt  Johnson^  5  N.  T.,  247 ;  Fike  agt.  Butler ^ 
4  N.  r.,  362). 

In  Fuch  case,  full  performance  is  a  condition  precedent  to 
the  right  of  payment  upon  the  contract.  Substantial  per- 
formance is  not  enough  when  the  person,  for  whom  the  work 
was  done,  has  neither  voluntarily  accepted  it,  nor  waived  a 
faithful  performance  of  the  contract  {Pullman  agt.  Coming^ 
9  N.  r.,  93). 

This  doctrine  was  reaffirmed  in  Smith  agt  Brady,  (17  N. 
Y.J  187),  where  it  was  held  by  Comstock,  J.,  with  the  con- 
currence of  ail  the  judges,  that  the  rule  is  well  settled  with 
ns,  that  a  party  may  retain  without  compensation  the  benefits 
of  a  partial  performance,  where,  from  the  nature  of  the  con- 
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tract  he  must  receive  such  benefits  in  advance  of  a  full  per- 
formance^  and  by  its  terms  or  just  construction  he  is  under 
DO  obligation  to  pay  until  the  performance  is  complete. 

The  last  named  case  has  been  followed  as  an  unquestion* 
able  authoritative  exposition  of  the  law  of  this  state  upon 
the  doctrine  referred  to,  in  Cunningham  agt  Jones,  (20  N. 
Y.y  486) ;  Bonesieel  agt.  The  Mayor ,  d:c.y  (22  N.  Y.y  162)  ; 
Catlin  agt.  Tobias,  (26  N.  Y.j  217) ;  WaUser  agt.  Millard,  (29 
N.  r.,  376) ;  Husted  agt  Craig,  (36  K  F.,  223)  j  Harris  agt* 
Rathbun,  (2  Keyes,  319) ;  Jenkins  agt  Wheeler,  (3  Keyes, 
054). 

In  view  of  this  repeated  indorsement  it  will  not  be  deemed 
out  of  place  to  notice  more  fully  the  remariu  of  Coxstock^ 
J.,  in  Smith  agt  Brady,  (17  N.  Y.,  187)^  as  to  the  rights  of 
the  parties  to  a  building  contract,  he  says : 

^^  The  owner  -of  the  soil  is  always  in  possession.  The 
builder  has  a  right  to  enter  only  for  the  special  purpose  of 
performing  the  contract.  Each  material  as  it  is  placed  in 
the  work  becomes  annexed  to  the  soil,  and  thereby  the  prop- 
erty of  the  owner.  The  builder  woulcf  have  no  right  to 
remove  the  brick^  or  stone,  or  lumber  after  annexation,  even 
if  the  employer  should  unjustifiably  refuse  to  allow  him  to 
proceed  with  the  work.  The  owner,  from  the  nature  and 
necessity  of  the  case  takes  the  benefit  of  part  performance, 
and  therefore,  by  merely  so  doing,  does  not  necessarily  waive 
anything  contained  in  the  contract  To  impute  to  him  a  . 
voluntary  waiver  of  conditions  precedent  from  the  mere  use 
and  occupation  of  the  building  erected,  unattended  by  other 
circumstances,  is  unreasonable  and  illogical,  because  he  is  not 
in  a  situation  to  elect  whether  he  will  or  will  not  accept  the 
benefit  of  an  imperfect  performance.  To  be  enabled  to  stand 
upon  the  contract,  he  cannot  reasonably  be  required  to  tear 
down  and  destroy  the  edifice,  if  he  prefers  it  to  remain.  Aa 
the  erection  is  his  by  annexation  to  the  soil,  he  may  sufier  it 
to  stand,  and  there  is  no  rule  of  law  against  his  using  it  with- 
out prejudice  to  his  rights. 
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<r*  •  •  •  •  The  law  does  not  adjudge  that  a  mere 
silent  occupation  of  the  building  by  the  owner  amounts  to  a 
waiver,  nor  does  it  deny  to  him  the  right  so  to  occupy  and 
still  insist  upon  the  contract  The  question  of  waiver  of  the 
condition  precedent,  will  always  be  one  of  intention,  to  be 
arrived  at  from  all  the  circumstances,  including  the  occu- 
pancy. To  conclude,  there  is,  in  a  just  view  of  the  question^ 
no  hardship  in  requiring  builders,  like  all  other  men,  to  per- 
form their  contracts  in  order  to  entitle  themselves  to  pay- 
ment, where  the  employer  has  agreed  to  pay  only  on  that 
condition^  It  is  true,  that  such  contract  embraces  a  variety 
of  particulars,  and  that  slight  omissions  and  inadvertancies 
may  sometimes  very  innocently  occur.  These  should  be  in- 
du^ntly  regarded,  and  they  will  be  so  regarded,  by  courts 
and  juries.  But  there  can  be  no  injustice  in  imputing  to  the 
contractor  a  knowledge  of  what  his  contract  requires,  nor  in 
holding  him  to  a  substantial  performance. 

<<•  •  •  If  he  fails  to  perform,  when  the  requirement  is 
plain,  and  when  he  (an  perform,  if  he  will,  he  has  no  right 
to  call  upon  the  courts  to  make  a  new  contract  for  him ; 
nor  ought  he  to  complain  if  the  law  leaves  him  without 
remedy.'^ 

According  to  the  well  settled  law  of  this  state,  therefore, 
the  fifth  payment  did  not  become  due  and  payable  under  the 
contract  in  the  case  at  bar,  until  the  trimmings  had  been  all 
done  and  the  doors  all  hung  in  the  manner  required  by  the 
specification,  which  form  part  of  the  contract.  The  doing 
of  all  the  trimmings  and  hanging  of  all  the  doors  were  made, 
by  the  voluntary  act  of  the  contracting  parties,  a  condition 
precedent  to  the  payment  of  the  money.  The  consideration 
for  the  payment  is  entire  and  undivisible  so  that  the  money 
payable  as  such  fifth  installment  is  neither  apportioned  by 
the  contract,  nor  capable  of  being  apportioned  by  a  court  or 
jury.  Plaintiff  rested  without  proving  performance  of  the 
work  which  would  have  entitled  Hoffman  to  such  fifth  pay- 
ment.    Consequently,  plaintiff^s  order   was  not  shown  to 
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have  become  due,  and  the  referee  erred  in  denyiDg  defend- 
ant's motion  for  a  dismissal  of  the  complaint,  unless  the  evi- 
dence clearly  showed^  that  the  defendant  had  accepted  the 
work  actually  done  as  a  full  performance,  or  had  waived  a 
strict  performance  of  the  contract,  a  question,  which  I  shall 
notice  more  fully  hereaflben 

Again,  it  appears  without  contradiction  from  the  evidence 
of  the  entire  case,  that  Hoffinan,  the  contractor,  in  the  early 
part  of  April,  1868,  ceased  work,  before  the  fifth  pajrment 
became  due ;  that  on  the  10th  of  that  month,  the  defendant 
by  written  notice  insisted  upon  performance  of  the  balance 
of  the  work  then  unfinished :  that  Hoffman  did  not  return 
to  finish  the  work,  and  that  the  defendant  was  compelled  to 
finish  it  himself;  that  at  the  time  of  Hoffman's  abandonment 
of  the  contract  there  were  no  doors  hung  on  the  basement* 
and  first  or  parlor  floors  of  either  house,  and  that  a  consider- 
able part  of  the  trimmings  remained  undone.  It  is,  there- 
fore, not  a  case  of  imperfect  performance,  or  of  a  defect 
in  the  manner  of  performance,  but  a  clear  case  of  non-per- 
formance of  the  contract,  and  consequently,  the  referee  erred 
in  finding,  as  matter  of  fact,  a  substantial  performance,  which 
entitled  Hoffman  to  the  payment  of  the  fifth  installment 
and,  as  matter  of  la^,  that  plaintiff*  is  entitled  to  judgment 
against  the  defendant^  and  the  judgment  must  be  reversed, 
uhleei  the  further  finding,  that  afler  the  abandonment  of  the 
contract,  the  plaintiff  caused  the  order  to  be  presented  to 
the  defendant  for  payment,  who  waived  the  strict  perform- 
ance of  the  contract  by  Hoffman,  and  promised  and  agreed 
to  pay  the  amount  called  for  by  said  instrument,  to  the 
plaintiff,  is  not  only  supported  by  the  evidence,  but  sufficient 
in  law,  when  considered  with  the  other  real  and  undisputed 
facts  of  the  case,  to  sustain  it 

The  evidence  upon  the  question  of  waiver  consists  of, 
1.  The  testimony  of  Edwin   Bradbrook,.  a  witness  and 
employee  of  the  plaintiff,  who  testified,  that  on  or  about  the 
10th  day  of  April,  1868,  he  presented  the  order  or  draft  to 
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tbe  defendant  for  payment,  and  that  defendant  at  that  time 
told  him  that  he,  defendant,  had  no  money,  but  that  he  ex* 
pected  some  on  the  Ist  or  2d  of  May,  and  that  he  would 
call  down  and  see  the  plaintiff  and  settle  with  him ;  that 
during  said  conversation  defendant  did  not  say  anything 
about  Mr.  Hofiman  not  progressing  with  the  work. 
•  2.  Tbe  testimony  of  Leroy  Clark,  a  witness  called  on  be- 
half of  the  plaintiff,  who  testified  as  follows :  I  remember  call- 
ing on  the  defendant  about  the  15th  day  of  April,  1868;  I 
presented  the  ^'  Exhibit  No.  1"  to  him  ;  it  was  the  same  as  it 
now  is,  with  the  exception  of  the  referee's  mark ;  I  asked 
him  if  he  could  pay  us  the  amoant  of  it,  or  words  to  that 
efiect ;  he  said  he  could  not  pay  it  then — ^the  work  was  not 
done,  the  doors  were  not  hung,  that  Mr.  Hoffinan  had  dis- 
appointed him ;  he  said  he  could  not  pay  it  then  as  he  had 
not  the  money  ;  he  would  pay  it  the  next  week  ;  he  would 
give  Mr.  Crane  a  check  for  it ;  he  said  the  parlor  doors  were 
not  hung ,  I  went  into  the  building  at  tbe  time  and  saw  the 
parlor  doors  standing  in  the  room ;  I  went  through  the 
houses ;  he  spoke  of  nothing  but  the  doors  being  unhung  and 
incomplete;  and 

3.  The  further  testimony  of  the  witness  Edwin  Bradbrook, 
to  the  effect,  tiiat  he  saw  the  defendant  again  on  the  9th  of 
May  following,  and  that  defendant  at  that  interview  stated 
that  the  contract  was  not  yet  fulfilled,  that  Hofiman  had 
abandoned  his  contract,  and  had  put  him,  the  defendant,  to 
extra  expenses. 

Assuming  this  testimony  to  be  true,  it  falls  very  much 
short  of  establishing  a  waiver,  within  the  rule  laid  down  in 
Smith  agt*  Bradp  (17  N.  T.,  189;  see  also  Catlin  agt. 
Tobiasy  26  N.  Z,  217).  According  to  it,  the  first  interview 
took  place  on  or  about  the  date  of  defendant's  written  notice 
to  Hoffinan,  wherein  defendant  insisted  upon  full  perform- 
ance, at  a  time,  therefore,  when  defendant  had  a  right  to 
expect  that  Hoffinan  would  come  and  complete  his  contract^ 
and  defendant's  promise  then  made  must  be  deemed  to  have 
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been  made  with  reference  to  such  expectation.  The  con* 
versation  with  Leroy  Clark,  took  place  about  five  days  later. 
There  is  no  evidence  that  by  that  time  defendant  had  be- 
come aware  that  Hoffman  had  really  abandoned  his  contract, 
and  his  naked  promise,  made  under  such  circumstances,  to 
send  a  check  in  the  course  of  a  week,  coupled  with  the 
remark,  that  the  doors  were  not  yet  hung,  cannot  be  twisted 
into  a  waiver  of  performance  by  Hofiinan. 

At  th^  second  interview  which  occurred  between  the 
witness  Bradbrook  and  defendant,  on  the  9th  of  May  follow- 
ing, the  defendant  distinctly  fell  back,  upon  his  legal  rights 
under  the  contract 

This  testimony  is  not  only  insufficient  in  itself  to  establish 
inferentially  a  case  of  waiver,  but  it  is  flatly  contradicted 
by  that  of  the  defendant,  who  positively  denied  having  made 
a*ny  such  promise  as  testified  to  by  the  witnesses  named,  and 
in  terms  equally  positive,  testified  that  he  told  both  said 
witnesses  that  he  would  not  pay,  because  the  work  had  not 
been  finished. 

The  question  of  waiver  in  this  case  not  being  a  question 
of  law,  but  of  fact  and  intention  between  the  contracting 
parties,  namely,  Hoffinan  and  defendant,  to  be  determined 
upon  all  the  circumstances  of  the  case ;  and  the  evidence 
being  wholly  insufficient  to  establish  such  fact,  the  referee 
•clearly  erred  to  find  that  such  waiver  bad  taken  place. 

For  the  foregoing  reasons,  the  judgment  must  be  reversed, 
the  order  of  reference  vacated  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event 

Babboub,  Ch.  J*.,  and  Sedgwick,  eT.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

James  Pendbil^  by  his  guardian,  &c.;  appellant;  agt.  The 
Second  Avenue  Railboad  Companx,  respondent. 

Two  boysy  one  twelre  and  tho  other  five  yean  of  age^the  eldest  leading  the 
yonngeM  by  the  hand,  undertook  to  cross  the  Second  Avenne,  from  west  to  east, 
oaar  38th  Street  in  the  city  of  New  York,  aboot  noon  in  the  day ;  a  Second 
Avenoe  Btreet>car  was  approaching  them,  and  about  ninety  or  a  handred  fee 
south  of  them,  npon  an  np  grade,  when  they  reached  the  westerly  rail  of  the 
railroad ;  and  after  the  eldest  boy  had  cleared  the  easterly  track  and  the  hordes, 
the  off  horse  stmck  the  yoongest  boy— -who  was  a  little  behind,  knocked  him 
down  and  the  forward  wheel  of  the  car  ran  over  him  and  severed  his  right  arm 
near  the  shonlder. 

Co  the  trial  the  testimony  showed  that  the  car  in  which  was  bat  a  few  passengers, 
was  driven  with  great  rapidity— so  mnoh  so  that  the  witness  would  be  unable 
to  get  on  or  off  it ;  that  the  driver  stood  on  the  front  platform  leaning  his  shoulders 
against  the  oar,  with  loose  reins  which  he  was  swinging  up  and  down  npon  the 
horses  to  urge  them  to  greater  speed  ;  that  with  proper  driving  and  care  the  car 
could  have  been  stopped  within  sixteen  to  twenty*two  feet,  and  the  collision 
avoided : 

ffield,  that  the  Judgment  dismissing  the  complaint,  and  the  order  denying  a  new 
tnal  upon  the  Judges'  minutes,  appealed  from,  be  set  aside,  and  a  new  trial 
ordered. 

Argued  General  Term^  January^  1872. 

Decided  May  30,  1872. 

Before  Curtis,  P.  J.,  McCunn  and  Sedgwick,  JJ. 

This  action  comes  before  the  court  on  an  appeal  by  the 
plaintiff,  from  a  judgment  entered  upon  an  order  dismissing  the 
complaint,  and  abo  from  an  order  denying  plaintiff's  motion 
for  a  new  trial.  The  plaintiff  sues  to  recover  damages  for 
alleged  negligence  on  the  part  of  the  defendants  in  driving 
one  of  their  cars  over  him,  and  cutting  off  his  right  arm. 
The  defendants  denying  negligence  on  their  part,  and  set  up 
that  the  injuries  were*  occasioned  by  the  negligence  of  the 
plaintiff.    It  appeared  on  the  trial,  that  the  plaintifl^  a  boy 
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of  five  years  of  age^  with  a  large  boy  about  twelve,  who  held 
him  by  the  hand,  attempted  to  cross  the  Second  Avenae,  at 
the  upper  28th  street  crossing.  The  boys  passed  over 
defendants'  westerly  track,  and  had  passed  so  far  upon  their 
easterly  track,  that  the  large  boy  was  clear  of  the  horses  of 
defendants'  car,  which  was  being  drivisn  iip  the  avenue,  but 
the  small  boy,  the  plaintiff,  was  thrown  down  by  the  off 
horse,  and  run  over  by  the  car-wheel,  and  was  lying  when 
the  car  was  stopped,  between  the  wheel  on  the  easterly  rail 
of  the  track,  with  his  arm  so  nearly  severed  at  the  shoulder, 
that  it  had  to  be  amputated. 

The  evidence  shows,  that  the  boys  were  on  the  westerly 
track  and  crossing  over  towards  the  easterly  track  upon  the 
crossing  when  the  car  was  about  ninety  or  a  hundred  feet 
from  them.  That  the  car  was  driven  "  very  rapidly,''  the 
horses  were  on  a  ^^  fast  gait."  The  witness  was  not  positive 
whether  they  were  running  or  trotting.  It  appears  that  the 
rate  of  speed  was  such,  that  it  was  unsafe  for  the  vntness  to 
get  on  or  off  at  the  time.  The  grade  was  ascending  up 
which  the  car  was  coming,  with  very  few  passengers  .in  it. 
The  driver  was  on  the  front  platform,  standing  with  his 
back  against  the  front  of  the  car  or  window.  The  reins 
were  slack,  and  he  held  them  in  both  hands,  shaking  them. 

It  was  about  noon,  a  clear  day,  and  the  plaintiff  con- 
spicuously dressed.  The  pole  of  the  car  was  ten  feet  in 
length,  and  the  car  twenty-two  feet,  making  thirty-two  feet 
in  length,  and  from  the  testimony,  considering  the  grade  and 
the  load,  could  have  been  stopped  in  from  sixteen  to  twenty- 
two  feet. 

Albert  Matthews,  for  appellant 

First.  Although  there  has  been  some  apparent  wavering 
among  our  different  courts  upon  the  rule  of  law  applicable 
to  the  question  of  ^^  negligence"  in  this  class  of  cases,  it  may 
now  be  deemed  finally  settled,  by  the  court  of  appeals :  that 
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where  the  4x>nclu«ion  of  negligence  on  the  part  of  either 
plaintiff  or  defoodant^  is  a  fact  to  be  drawn  irom  a  variety 
of  &ci&  and  circuxnatanoes,  neither  of  which  is  in  itself  dear, 
and  decisive;  it  is  always  ^^  a  question  of  fact  exclusively 
within  the  province  of  the  jury;''  and  that  it  is  a  matter  of 
right  to  have  the  issue  of  ^^  negligence"  snbnutted  to  the 
jury^  when  it  depends  on  ^^  inferences  to  be  derived  from  a 
variety  of  circumstances  in  regard  to  which  there- is  room  for. 
^  fair  difference  of  opinion  between  intelligent  and  upright 
men"  {Ireland  agt  A  -ff.  <&  S.  Plank  JR.  Co.,  13  IT.  T., 
533;  McOrath  agt.  Hudson  R  It.B.  Co.,  32  jBarb.f,14Sf ; 
KeOer  agt  N.  T.  Central  RR  Co.y  24  How.^  177;  Greed 
agt  Hartmannj  29  N.  Y.,  592;  Mulhado  agt.  BrooUyn 
CitgRR  Co.,  30  N.  Tj  373;  Ernst  agt  Hudson  R  BJL 
Co.yS6N.  Y.y  S8  ta  40^  and  M  dt  47;  Maloy  agt  N.  T. 
Central  RjR  Co*,  8  Barb.j  184) 

1^.  '^  Negligence"  in  general  is  a  question  ordinarily  to  be 
submitted  to  the  jury  as  matter  of  fact  {see  points  of  counsdy 
3  Rdbts.,,  27 ;  FMlips  agt  Benns.  and  Saratoga  RR.  Co., 
57  Ba/rhy  644). 

Second.  The  defendants  were  clearly  shown  to  be  in  the 
wrong;  by  reason  of  rapid  and  reckless  driving.  NoW; 
whether  the  pl&intiff  was  also  in  the  wrong;  by  attemping 
to  crosa  the  track  as  he  did,  and  miscalculated  the  time  re« 
quired  for  the  car  to  reach  him,  was  a  question  of  fact  for 
the  jury  {Hogan  agt  Eighth  Avenue  RR  Co.y  16  N.  T.,  383 ; 
Mentjg  agt  Second  Av.  RB.  Co.,  2  Bdbty  366 ;  Afd.  Ct.  of 
AppealSy  1869;  AW,  Law  Jour.,  Feb.  6thy  1870.) 

1^.  On  a  motion  for  nonsuit;  all  facts  and  circumstances  and 
inferences  of  fact;  are  to  be  taken  most  strongly  in  favor  of 
the  plaintiff  {Ernst  agt.  Hudson  R  B.R  Co.,  36  N.  Y.y  2S). 

2d.  From  the  point  where  the  boy  stood;  near  the  westerly 

or  down  track;  when  he  started  to  cross  the  trackS;  a  line 

from  his  eye  to  the  car;  intersecting  with  the  line  of  the 

easterly  or-  up  track  of  the  railway,  formed  an  angle  so  acute, 

at  the  place  where  the  car  then  was  (while  the  boy  waa 
Vol.  XTiTTT.  26 
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thus  attempting  to  cross  the  track^,  that  a  highly  experienced 
adult  might  well  have  miscalculated^  both  as  to  the  distahea 
and  as  to  the  excessive  speed  of  the  hon^  approaching  him* 

3d  Although^  by  unusual  precaution  and  watchfulness  on 
the  pan;  ui  the  plaintiff,  the  consequences  of  defiondants^ 
wrong  might  have  been  avoided,  yet  if  the  plaintiff  was 
guilty  of  no  culpable  negligence,  the  mere  fact  that  he  might 
have  been  ^^  more  vigilant,"  wiU  not  exculpate  ihe  dcvfead<^ 
ants  (F«ro  agt.  Bt^.  and  S.  Line  JI.R  Co.^  22  Jf.  T.,  216  f 
:iPr$^st  agt  Hudson  R  RR.  Oo.y  86  N.  ¥^  26}. 

4th.  The  plaintiff  had  as  good  right  to  use  the  highway  as 
the  defendants,  and  he  was  in  a  place  of  safely  at  the  tima 
of  the  injury,  except  as  that  place  was  made  dangerous  .by 
the  unlawful  act  of  the  defendants,  in  junning  their  cars  at 
an  unlawful  and  dangerous  rate  of  speed  (Ernst  agf;.  Hudam 
B.  B.R  Co.j  36  N.  T.,  26  ;  Baxter  agt  Second  Avenue  RR 
Co. J  Bob. J  616). 

6tk.  Thedrfendants  being  themselves  wrongdoers,  the  plttu- 
tiff  was  under  no  obligation  to  them  to  be  cautioua  or  circum* 
spect.  He  was  only  disabled  from  holding  them  responsible 
n  case  he  was  deficient  in  ordinary  prudence  {Tonatpanda 
B.B.  Co.  agt  Hunger  J  6  BeniOj  266). 

Mh.  The  plaintiff  is  not  barred  from  a  recoVery  even  if  he 
were  himself  guilty  of  '^  slight  neglect"  or  absence  of  extreme 
caution.  He  was  only  called  on  to  exercise  ordinary  care 
and  caution  under  the  circumstances  (McGrath  agt.  Hudeom 
2J.  RR  Co.^  32  Barb.,  144). 

Third.  The  circumstances  that  the  plaintiff  was  a  young 
child,  did  not  necessitate  greater  diligence  or  caution  on  his 
part  than  if  he  had  been  an  adult.  But  this  very  circum- 
stance of  his  extreme  youth,  coupled  with  the  fact  that  the 
defendants  were  driving  a  dangerous  and  powerful  machine 
through  a  public  highway,  obligated  them  to  use  extra  care 
and  caution  to  avoid  inflicting  injury  upon  persons  crosang 
that  public  highway  in  the  ordinary  course  of  their  business 
i^Sheridan  agt.  Brooklyn  dt  Newtown  R.B.  Co.^  36  N.  T,  42 ; 
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<kok  agt  Ni  r.  Qeta.  JRJL  Ojl,  3  KegeSf .  479  j  lync*  agL 
^«<A)  104  Mass.  JBq).;  62). 

1  a^.  Indeed  wbftt  might  be  deemed  f^  negligesce^''  in  a  persoa 
of  mattire  yeors,  might  not  be  regarded  as  <'  negligence^  in 
BO  young  a  boy  {ffMara  agt  Hudson  E.  B.R.  Co.j  38  N.  T.j 
445). 

>  2d.  There  is  no  legal  principle  which  imputes  to  an  in&nt 
^^  negligence"  of  bis  parents ;  when  the  in&nt  himself  is  free 
from  '.'  negligence,"  and  if  be  were  an  adult  he  would  not  be 
affected  by  such  ^^  negligence"  {Lannen  agt  Albany  Cfas 
Xjight  Co;,  4.6  £arb.y  270-1). 

Sd.  Indeed;  it  is  now  held  in  our  highest  court,  tiiat  an 
fi^nt  caa  maintain  an  action  for  an  injury  resulting  from  the 
^^  negligene^'  of  another,  save  only  when  he  has  himself 
omitted  such  oare,  as  might  be  reasonably  expected  fix>m  one 
of  his  capacity  {Mangum  agt.  BrooUyn  C,  B.E.  Co.,  38  2fl 
r.,  456). 

4iK  This  plaintiff  was  under  sufficient  protection  and  care 
to  save  him  from  voluntary  exposure  to  damage,  if  he  had 
been  disposed  to  precipitate  himself  into  it.  In  point  of 
6iot,  he  acted  with  all  the  ordinary  care  of  a  sagacious 
adult. 

'  6ih.  There  was,  however,  ho  obligation  on  the  part  of  the 
parents  of  the  plaintiff  to  provide  a  protector  to  prevent  in* 
jury  to  him  from  the  defendants'  wrongful  acts  {Sheridan 
agt  BrooTOyn  A  N.  R&  Co.,  36  K.  F.,  43). 

Fourth.  All  the  circumstances  of  this  case  should  have 
been  submitted  to  the  jury,  so  tiiat  they  might  have 
determined  how  far  such  circumstances  tended  to  establish 
the  assumed  fact  of  ^^  negligence"  on  the  part  of  the  plain- 
tiff {Oinnon  agt  Har.  RJt  Co.,  3  Bobis.^  30 ;  Baxter  agt 
2d  Avenue  R.R.  Co.,  3  Babts.,  616)4 

1st  The  speed  at  which  the  car  was  running,  the  facility 
with  which  the  defendants'  driver  niight  by  ordinary  care 
have  obviated  the  danger  of  injury  to  the  plaintiff  by  reason 
of  the  conspicuous  dress  of  the  latter,  the  circumstance  that 
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die  boys  were  cromng  in  front  ot  him,  the  Imghtnen  of 
the  light  of  the  day,  were  all  circunutances  tending  to  show 
gross  negligence  on  the  part  of  the  defendant. 

2d.  The  distance  of  the  car  from  the  boys  when  they  had 
reached  the  middle  of  the  street,  the  probability  that  the 
defendants'  driver  would  see  the  two  boys  and  refrain  from 
attempting  to  kill  them,  the  freedom  of  the  street  from  any 
other  interrupting  obstades,  the  age  and  aetivity  of  the  two 
boys,  and  tbe  escape  of  the  one,  were  also  all  circumstances 
bearing  upon  the  questions  of  fact,  (whether  plaintiff  himself 
was  exercising  ^^  that  degree  of  care  which  might  be  ex^ 
pected'^  from  a  person  in  plaintiff^'s  situation,  and  whether 
there  was  an  absence  of  culpable  negligence  on  his  part)^ 
which  should  have  been  submitted  to  tbe  jury. 

3d.  If  it  be  claimed  that  any  inference  of  *^  negligence"  is 
to  be  drawn  from  the  &ct  of  allowing  tbe  plaintiff  to  be  inr 
the  street  on  this  bright  clear  day,  at  noon,  with  no  other 
companion  than  the  elder  boy,  then  this,  too,  was  purely  a 
question  of  fact  for  the  jury  to  determine  {Drew  agt.  Sixth 
Avenue  RR.  Co.y  26  N.  T.,  62 ;  Jelter  agt.  N.  Y.  dt' 
Harlem  B.R.  Co.j  2  KeyeSj  159;  Mangam  agt  JBrooklifn 
RR.  Co.,  38  N.  r.,  455). 

Fifth.  The  nonsuit  should  be  set  aside,  and  a  new  trial 
ordered. 

John  Slosson,  for  rapofident. 

First  The  nonsuit  was  properly  granted,  as  there  was 
no  evidence  to  sustain  a  verdict  against  the  defendants. 

There  was  no  evidence  of  any  negligenoe  on  tbe  part  of 
the  defendants;  on  the  contrary,  the  evidence  tends  to  show 
that  the  driver  of  the  car  used  great  diligence  to  prevent  the 
accident. 

The  only  witness  of  the  particulars  of  the  accident,  was 
William  E.  Arnold,  who,  when  it  occurred,  was  sitting  under 
a  cart  on  the  west  side  of  Second  Avenue,  opposite  the 
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iecond  house^  below  Twenty-eighth  street  He  was  engaged 
in  painting  the  cart;  with  his  head  bent^  and  his  story  is  ex- 
tremely vague. 

The  car  was  going  np  the  avenue  on  the  easterly  track, 
and;  according  to  the  witness,  when  it  was  opposite  to  him 
he=  saw  the  plaintifi,  a  little  boy,  holding  the  hand  of  a  larger 
boy,  crossing  the  avenue  fiiom  west  to  east  on  the  upper 
crossing  of  Twenty-eighth  street,  and  they  ^^  seemed"  to  him 
then  to  have  reached  the  easterly  raU  of  the  westerly  track. 
Whether  the  boys  were  running  or  walking  he  could  not 
telL  What  they  did  after  that  he  does  not  tell,  except  that 
the  plaintifi  when  struck  was  ^^  standing."  He  at  this  time 
was  looking  tinder  the  car,  and  could  see  the  legs  of  the  boy 
only.  What  he  says  abont  the  car  is  equally  vague.  He 
says  it  was  going  faster  than  usual  (but  that  is  always  the 
story  in  horse-railroad  accident,  cases,  and  means,  if  any* 
thing,  that  it  was  going  five  or  six  miles  an  hour) ;  that 
When  opposite  to  him  the  driver  was  '^  standing  very  care* 
lessly  in  front  of  the  car.  He  had  the  lines  ^  in  both  hands 
shaking  them."  After  the  car  passed  him  he,  of  course,  lost 
sight  of  the  driver,  and  says,  ^^  I  do  npt  know  how  soon  he 
attempted  to  hold  up  his  horses,  nor  what  position  his  hands 
was  in  with  regard  to  the  brake,  nor  what  position  he  was 
in  with  reference  to  the  lines."  Again  he  says,  '^  I  do  not 
know  what  he  (the  driver)  did  after  he  passed  me." 

The  boy  was  picked  up  between  the  wheels— that  is,  be- 
tween the  front  and  rear  wheels  on  the  easterly  rail  of  the 
easterly  track,  the  car  having  come  to  a  stand-still. 

This  is  all  the  evidence  in  the  case,  bearing  on  the  ques- 
tion of  the  defendants'  negligence  when  the  plaintiff  rested, 
and  from  it,  this  conclusion  inevitably  follows : 

Assuming  that  the  driver  saw  the  boys,  when  he  was  op- 
posite where  the  witness  Arnold  was,  they  were  still  on  the 
westerly  track,  in  a  place  of  safety. 

1^.  He  had  a  right  to  assume  that  they  would  not  attempt 
to  run  in  front  of  his  rapidly  advancing  horses,  and  to  acton 
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that  presamptioQ  {Newscn  agt  N.  T.  Central  R.K  Co.y  39 

When  he  saw  they  were  actually  going  to  do  it^  bis  homt 
had  approached  them  very  nearly,  for  it'  ia  obvioin  that  the 
distance  was  veiy  rapidly  diminishing  every  moment  Be 
may  have  supposed,  and  probably  did,  aa  be  had  a  right  to^ 
that  after  leaving  the  westeriy  track,  they  would  atop  Qiitil 
the  car  had  passed,  but  it  is  perfectly  clear  that  the  mcHneot 
he  became  convinced  that  they  were  about  to  .attempt  to 
cross  him  in  front,  he  used  every  exertion  to  stop  the  car,  for 
the  boy  was  picked  up  about  half  the  length  of  the  car,  be* 
tween4hefore  and  hind  wheels,  a  distance  ^  of  twenty- one 
feet  from  the  extremity  of  the  pole,  and  after  the  oar  had 
come  to  a  stand-still ;  this  according  to  Stephenson,  i^^as 
'^  good  working^  of  the  brakes.  And  it  shows  thst  from  the 
moment  the  driver  saw  that  the  boys  were  about  to  perform 
this  hazardous  feat,  he  used  every  possible  exertion  to  prevent 
an  accident,«and  so  far  succeeded  that  an  instant  more  of  tone 
would  have  saved  the  boy,  tor  he  was  evidently  knocked  down 
by  the  easterly  horse.  At  all  events,  the  evidence  is,  that  it 
was  the  easterly  wheel  which  passed  over  him,  he  had  theie-r 
fore,  cleared  the  horse  nearest  to  him,  and  was  knocked  down 
by  the  other  horse. 

It  will  be  observed  that,  this  is  not  the  case  of  a  car  running 
over  a  person  lying  before  it  disabled  on  the  rails,  but  of  a 
collision  with  a  person  in  the  street,  having  full  power  of 
locomotion,  who  an  instant  before  was  in  a  place  of  safefy^ 
which  the  driver  had  a  right  to  assume  he  would  not  quit^ 
and  to  govern  his  own  conduct  accordingly^  but  which  he 
voluntarily  and  without  necessity  did  quit,  to  cross  a  space 
of  about  five  feet  in  front  of  the  driver's  horses,  when  they 
were  so  near  that  the  experiment .  may  be  said  to  have  been 
one  of  life  and  death. 

Under  such  circumstances,  a  verdict,  finding  negligence 
on  the  part  of  these  defendants,  could  never  have  been  sus- 
tained. 


••« 


li^W  TOBK  PSAGTICS  &E(PQAT9-  4Q7 


Pawiril  act  Second  At*.  BJt.  Co. 


^•^^ 


f  fhewA,  Tto  plaintiff  !s  n^ligfiaee  is  lelf-^yicl^Qt*  ;£Ce  at* 
tempted  to  run  in  front  of  the  horses^  which  whe^  he  left  the 
Vj^iterly  traok^  were  at  but  a  short  distance  from  him,  and 
.advaiiiHng  wilJx  rapidity*  9e  .left  a  place  of  safety  whe^ 
.there  .was  ao.  occasipn  for  his  doing  so ;  ^pd  when  he  reach^ 
.the,e^te$ly  jtracl!^i  the  bora^  xnust  have  been  almost  up  to 
him ;  but  instead  of  stopping  to  let  them  pass;.lie.rush^  i{i 
itqnt  of  tb0mi  a^d  so  near  were,  they  to  him^  when  he  touched 
.the  easterly  track)  that  he  was  actually  knocked  down  by 
•the  farther  horse,  showiog  beyond  peradyenturei  that  he  at- 
.t^pted  the  fearful  experiment,  when  the  horses  were  almost 
.upon  hull*  The  plaintiff  cannot  plead  that  he  did  not  see 
the  car*  There  was  no  obstruction  to  the  visions  as  Arnold 
f^^rears.  If  he  did  not  lopk^  that  was  lof  itself  such  negli- 
gence as  precludes,  a  recovery,  and  the  law  will  presume  thjat 
he  did  not  look,  if  the  evidence  does  not  show,  that  the  vision 
.waa  obstructed  by  other  objects,  so  that  he  could  not  have 
seen  im  approaching  car,  and  there  is  no  such  evidence  in  this 
..case.  This  rule  is  settled  beyond  all  dispute  in  Wilcox 
Mimx.  agt  Emsj  Jkc^  R.B.  Co.,  (39  N.  T.,  358) ;  Ernst  agt 
ff^KBJL  Co.,  (39  N.  Y.f  61),  approved  in  Havens  agt.  Erie 
JB«7«  Co.,  (41  N.  Y.,  296),  and  to  same  effect,  Harty  agt 
Central  R.R.  ofN.  /.,  (42  N.  T.,  468),  as  well  as  in  other 
peases. 

•  If  be  did  look  and  saw  the  car,  which  he  could  not  help 
do^ig^  if  he  had  looked,  then  his  conduct  was  not  only  neg-* 
Iigent>  but.  madqeas  itself,  and  deprives  plaintiff  of  aU.  right 
;«f  action  (Ernst  agt  Hudson  R  RR  Co.,  35  N.  T.,  9). 

If  h^  had  stopped  as  he  should  have  done,  and  the  driver 
ih^.  a  right  to  assume  he  would  do,  before  he  reached,  or 
.even,  at  the  westerly  rail  of  the  easterly  track,  he  would  have 
been  safe.  At  that  moment  the  horses  were  so  near  him, 
that  he  could  only  clear  one  of  them,  yet  he  made  the.exr 
.periment 
'    Even  if  negligence  on  the  part  of  the  driver  bad  been 
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provedi  that  act  of  plaintiff's  ander  all  the  docifiiooa  produdes 
a  reeovery. 

The  kcty  that  the  pluntiff  was  a  child  makes  no  (^ffisriBoe 
in  the  application  of  the  rule.  This  is  well  settled  (See  Couit 
of  Appeals  decision  in  Hanigsberger  agt.  Second  Av^  JLB^ 
Cony  31  HoWif  J  Burie  agt.  Broadway  4k  Skvenih  Am. 
&R.  Co.,  49  Barb.^  627). 

Third,  Under  this  evidence  a  nonsuit  was '  inevitable^  the 
motion  to  set  it  aside  should  he  denied  with  costs. 

Bff  the  eaurty  CxtrtsSj  J.^^The  appellants  daimea  opoa 
the  argument;  that  it  was  a  matter  of  right  to  havB  tiie  issue 
of  negligence  submitted  to  the  jury,  where  it  depends  on 
^^  inferences  to  be  derived  from  a  variety  of  ciroumstsnoes^ 
in  regard  to  which  there  is  room  for  a  fair  difierence  of 
opinion  between  intelligent  and  upright  men.^  That  dH 
the  circumstances  of  this  case  should  have  been  submitted  tb 
the  jury,  so  that  they  might  have  determined  how  far  sueh 
circumstances  tended  to  establish  the  assumed  fact  of-neg* 
ligence  on  the  part  of  the  pldntiff  and  that  plaintiff's  e»* 
treme  youth  obligated  defendants  to  use  extra  oare  and 
caution  to  avoid  inflicting  injury. 

On  the  part  of  the  respondents  it  was  claimed^  that  there 
was  no  negligence  on  the  part  of  the  defendants,  but  oh  the 
'contrary ;  that  the  evidence  tended  to  show  that  the  driver 
of  the  car  used  great  diligence  to  prevent  the  aeoident|  imd 
that  the  negligence  of  the  plaintiff  is  self-evident. 

The  question  arises,  whether  this  is  a  case  that  should  have 
1>een  left  to  the  jury.  It  is  undoubtedly  true,  that  when  the 
negligence  of  the  plaintiff  is  clearly  shown,  there  may  be 
occasions,  when  it  becomes  the  duty  of  the  judge  to  dismiss 
the  complaint.  But  it  does  not  appear  that  this  is  a  ease 
-of  that  character.  The  evidence  shovms,  that  the  car  was 
being  driven  at  an  unusual  and  rapid  rate  of  speedy  tip  ap 
ascending  grade,  that  the  driver  was  leaning  back  on  the 
front  platform,  shaking  his  loose  reins.     It  was  noon,  his 
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View  was  unobstructed^  and  when  be  stopped  the  oar,  the 

fitmt  wheel  had  passed  over  the  plaintiff.    As  the  plaintiff 

Approached  the  track  passing  over  the  westerly  track  firat^ 

the  oar  was  ninety  or  one  hundred  feet  off.    It  could  have 

been*  stopped  in  from  sixteen  to  twenty-two  feet.    A  eareful 

driv^r^  with  proper  control  of  reins  and  brakes^  could  have 

avoided  the  collision.    With  reins  held  taut^  the  driver  could 

have  sheered  the  horses  off  the  track  and   prevented  the 
knocking  down,  by  the  off  horse,  of  the  plaintiff  as  he  passed 

over  the  easterly  rail  of  the  track.    A  proper  control  and  use 

of  the  brake  could  have  certainly  stopped  the  car  a  fraction 

of  a  second  sooner,  which  would  have  prevented  the  wheel 

passing  over  the  plaintiff    It  looks  as  if  the  driver  did  not 

get  himself  in  a  position  to  stop  the  car  until  the  horse  was 

upon  the  plaintiff,  and  then  it  was  too  late  to  arrest  its 

inotion  by  some  five  or  six  feet,  so  as  to  save  plaintiff  from 

the  wheeL    An  adult  might  be  deceived  in  the  rate  of  ap« 

proaeh  and  speed  of  a  street-car  driven  unusually  rapid, 

and  least  of  all  at  such  a  time,  should  the  driver  be  as  the 

witness  testifies,  ^^  oarelessly  in  front  of  the  car,  the  lines  in 

both  hands  shaking  them."    Apparentiy  urging  his  horses 

to  a  still  higher  rate  of  speed. 

His  duty  was  to  have  the  reins  and  brake  in  his  control, 
and  to  drive  in  a  careful  and  usual  manner.  It  is  im- 
possible to  conceive  that  a  man,  put  in  so  responsible  a 
position  by  the  defendants,  would  wantonly  drive .  over  a 
child,  but  it  looks  very  much  as  though  he  was  driving  in 
an  inconsiderate  and  negligent  manner.  The  negligence,  if 
any,  of  the  plaintiff  crossing  the  avenue,  led  by  the  hand  of 
another  child  of  maturer  years,  under  these  circomstiknces 
IS  not  so  apparent  as  the  respondents  daim.  On  the  con* 
tniry  it  seems  difficult  to  see  wherein  it  consists.  An  adult 
acting  with  reasonable  prudence,  might  be  deceived  by  un- 
usual and  careless  driving  and  run  over  in  consequence  of  it. 

It  would  be  a  retix)grude  movement  in  civilization,  to 
establish  a  rule,  that  those  who  obtain  the  privilege  of  run- 
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ning  horae-cara  on  railways  throligh  the  streets  of  a.ci^wd^ 
city,  can  run  them  without  some  observancQ  of  care.aad 
protection  towards  those  whom  old  age»  infinaity  or  tendMt 
yearS;  commend  to  universal  consideration  and  care#  * . 

The  theory  tliat  the  cars  in  such  a  case  would  be  a  longef 
time  in  making  their  trips  and  that  children  should  b^^.  k^fit 
in  the  house,  or  under  the  care  -  of  some  suitable  ptoteetor 
when  they  go  in  the  streets,  has  no  controlling  force.  The 
idea  of  feudality,  that  the  footman  must  keep  out  of  the 
way  of  the  horseman,  has  given  place  in  the  most  enlighteoed 
and  civilized  cities  of  the  world  to  a  careful  and  practical 
consideration  for  the  pedestrian,  increasing  in  propoitioa  ia 
personal  incapacity.  The  concessioa  of  privileges  to  increase 
the  means  of  conmiubication  through  the  streets  of  acity,  docs 
not,  even  by  implication,  waive  any  privilege  of'  persoBsl 
safety  to  the  citizen  and  his  household  Tlmr  rights  aod 
welfare  are  not  relinquished  to  favor  any  increase  of  speed* 

The  child  has  its  rights.  One  is  to  be  educated  by  the 
state,  which  provides  instruction  at  certain  hours  of  the  day* 
The  streets  and  avenues  traversed  by  horK^railwayB  aie 
thronged  and  crossed  necessarily  by  many  tens  of  thousands 
of  children  on  their  way  to,  or  from  plaoes  of  instruction, 
profiting  by  this  public  provision  and  invitation  extended  to 
them.  To  have  an  adult  custodian  with  any  considenihle 
number  of  them  would  be  impossible.  To  keep  them  home 
would  conflict  with  the  best  interests,  and  the  estabfisbed 
system  of  the  state,  and  be  a  denial  of  the  rights  of  the  child* 

Judge  Mason,  in  Mangam  agt.  Brooklyn  RM.  Co.^  (38  N. 
F.,  461),  defending  the  rights  of  children  of  tender  years, 
says :  ^^  They  are  not  beyond  the  pale  of  the  law  when  in 
the  streets ;  common  humanity  is  alive  to  their  protection, 
and  the  law  both  in  reason  and  justice,  and  out  of  compassion 
to  their  weakness  and  inability  to  protect  themsolvesy  should 
4!hrow  a  broader  shield  of  protection  around  them,  against  in- 
juries from  the  careless  conduct  of  the  strong,  than  it  aQbrds 
to  an  adult,  who  is  capable  of  self  defense  and  protection.^ 
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Jadge  Gboveb,  in  the  same  caae  confliders  'Hhat  a  some- 
what different  rule  in  determlDing  the  care  to  be  ezercisedf 
is  to  be  applied  to  infants  than  is  applicable  to  adalts^  when 
the  inquiry  is,  whether  theur  negligence  has  contributed  to  an 
injmy  receired.''  In  the  case  of  C^Mara  agt«  The  Hudson 
it  E.R,  Co.j  (38  J^.  Y.y  449)y  the  same  views  are  sustained^ 
and  Chief  Judge  Huirr  aflSrmm  that  the  young  ^^  cannot  be 
required  to  exercise  as  great  foresight  and  vigilance  as  those 
•f  maturer  years.  This  an  engineer  is  bound  to  know^  and 
if  the  child  is  in  his  view^  to  act  accordingly.^ 

Thesis  observations  apply  with  great  force  to  the  case 
under  consideration*  There  is  not  shown  in  it  that  negligence 
on  the  part  of  the  plaintiff^  that  sustains  a  departure  from 
the  general  rule,  that  the  question  of  the  contributory  neg- 
ligence of  the  party  injured,  should  be  left  with  the  jury*  It 
may  be  regarded  as  now  in  accordance  with  the  Uniform 
tenor  of  the  recent  English  cases,  and  those  in  our  courts, 
that  the  general  question  of  negligence  of  the  defendants,  and 
.the  contributory  negligence  of  the  plaintifi^  are  exclusively 
within  the  province  of  the  jury  {Lunt  agt  Railway  Co.y  1 
Law  Bep.j  Q.  B.y  277 ;  Be^>ee  agt  Railway  Co.^  18  Com.  B. 
N.  S.,  684 )  Stupley  agt.  Railway  Co.,  1  Law  Rep.  Ex^^  21  ; 
StiMey  agt  Railway  Co.,  1  Law  Rep.,  13;  Hogan  agt*  Eighth 
Av€.  RR  Co.,  15  N..  T.y  383 ;  Ernst  agt.  Hudson  R.  RR. 
Co.,  35  jy:  Tm  38;  McOraih  agt  Hudson  R  RR.  Co.y  32 
Barb.^  147  *,  MaUoy  agt  N.  T.  Central  RR  Co.,  58  Barb*^ 
184 ;  Mulhado  agt.  Stooklyn  City  RR.  Co.,  30  N.  Y.,  373 ; 
Brown  agt,  N..  Y.  Central  RR  Co.,  34  N.  Y.,  404;  Creed 
agt  Hartman,  29  N.  Y.,  692*,  Keller  agt.  Hartman,  24 
How.,  177  ;  Ments  agt  Second  Av.  R.R.  Co.,  2  Rqhts.,  357  ; 
and  affirmed  in  court  of  appeals,  Alb.  Law  Jour.,  Vol.  1,  99). 
In  view  of  what  may  be  considered  the  settled  law  in  respect 
to  these  questions,  this  case  should  have  gone  to  the  jury.  - 

The  judgment  and  order  appealed  from  should  be  set  aside, 
and  a  new  trial  ordered. 
,    McCuNK  and  Sedgwick,  JJ.,  concurred. 
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The  People  k/t.  T^  a  Boui'd  of  AppoitionKent. 


SUPREME  COURT. 

The  People  ex  relj  Robert  M.  Okant  agt  The  Board 
OF  Apportionment  and  Audit  of  the  City  and  Couiitj 

of  New  York* 

Powen  of  the  board  of  apportkmaent  and  audit  are  analogoai  in  aoditiiig  ehriia% 
to  thoee  of  the  boards  of  saperTison  in  the  aeverAl  ooantiee. 

This  board  has  a  discretion  as  to  the  amoont  they  shall  allow  on  anliqaidated 
elaims. 

Bat  it  hae  no  diseretion  when  the  amoant^ia  fixed  bj  law  or  reenlts  from  a  Talid 
speoific  contract.  When  a  claimant's  salarj  is  fixed  by  law  and  he  has  done  his 
whole  dnty,  he  has  entitled  himself  to  be  paid.  And  it  is  not  competent  fbr  this 
board  to  andit  snob  a  bill  for  any  less  than  the  whole  amoaat. 

The  board  has  a  discretion  as  to  how  they  shall  audit  a  claim,  yet  it  is  a  legal  dis- 
cretion and  mast  be  exercised  faithfully  and  in  accordance  with  legal  principles. 

New  Torhf  Special  Term^  Juhtj  1872. 

The  retujm  to  the  alteraative  Mandamus  showed  that  the 
board  of  apportionment  and  audit  had  audited  and  allowed 
the  relator's  claim  at  one  half  the  amount,  and  a  motion 
was  made  to  quash  the  return  and  for  a  peremptory  man* 
damiMj  to  compel  the  board  to  audit  and  allow  the  relator 
the  full  amount  of  his  claim. 

Fred.  H.  Kellogg,  fbr  relator. 
J.  H.  Strahan,  for  respondent 

Counsel  for  the  relator  argued  that  the  amount  of  the  claim 
having  been  fixed  by  law  and  contract,  and  the  relator  hav- 
ing performed  his  duty,  that  the  board  had  not  the  power  to 
audit  and  allow  the  claim  at  any  less  than  the  full  amount, 
but  should  audit  and  allow  it  at  its  full  amount,  and  cited 
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The  People  ex  rely  Sherman  agt  The  Supervisors  of  St. 
Lawrence  County ^  (30  How.y  181) ;  The  People  ex  rel.  Cagger 
agt.  The  Supervisors  of  Schuyler ^  (2  Abh.  N.  S.^  81)  i  The  Peo- 
ple agt  The  Supervisors  qf  Delaware  County^  (45  N.  Y.^ 
205). 

Counsel  for  the  board  argued,  that  under  the  statute  of 
January,  1872,  (creating  the  board)  that  the  board  had,  dis- 
cretion to  allow  only  one  half  of  the  amount  or  a  part  of  the 
claim. 

Pratt,  J. — The  return  filed  by  the  defendants  to  the 
alternative  writ  of  mandamus  does  not  contain  sufficient 
allegations  to  enable  the  court  to  determine  that  they  have 
done  their  duty  under  the  law.  There  is  no  denial  that  the 
relator  was  appointed  to  an  office  in  the  bureau  of  county 
affidrs,  that  his  salary  was  legally  fixed,  and  that  he  faithfully 
performed  all  the  duties  during  the  time  for  which  he  claims 
pay.  Assuming  those  statements  to  be  true,  it  was  not  com- 
petent for  the  defendants  to  audit  the  bill  for  any  less  amount. 
While  it  is  true,  that  a  discretion  is  vested  in  the  board  of 
apportionment  and  audit  as  to  how  they  shall  audit  a  claim, 
yet  it  is  a  legal  discretion,  and  must  be  exercised  faithfully 
and  in  accordance  with  legal  principles.  When  a  claimant's 
salary  is  fixed  by  law,  and  he  has  performed  his  whole  duty, 
he  has  entitled  himself  to  be  paid.  It  may  be  that  evidence 
was  taken  before  the  board  that  satisfied  them  that  the  re- 
lator had  not  rendered  the  services  as  alleged,  or  that  the 
salary  was  not  fixed  by  statute  or  valid  contract,  but  that 
does  not  appear.  The  return  ought  to  show  enough  to  enable 
the  court  to  determine  whether  the  reduction  was  made  un- 
der the  discretion  conferred  on  them  by  the  act  appointing 
tbem,  or  an  arbitrary  reduction  made  in  violation  of  the 
rights  of  the  relator,  as  shown  by  his  papers.  The  powers 
of  this  board  are  analogous  in  auditing  claims  to  those  of  the 
boards  of  supervisors  in  the  several  counties ;  and,  while  the 
amount  which  they   shall  allow  on  unliquidated  claims  is 
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within  their  discretion^  yet  where  the  amount  is  fixed  by 
law  or  results  from  a  valid  specific  contract  there  is  no  such 
discretion.  The  return  does  not  show  upon  what  principle 
the  ceduction  was  made.  The  mere  fact  that  they  made  a 
reduction  is  not  conclusive.  The  case  may  be  adjourned  till 
the  8th  pf  August  instant,  io  enable  the  defendants  to  make 
a  further  return^  on  failure  of  which;  peremptory  writ  may 
issue. 
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QokdsmUh  agL  Jonat 


I 


N.  Y.  COMMON  PLEAS. 


GOLDSMITH  et  al  agt . Joites,  et  dL 


Vo  oitinn  bM  the  right  to  remoTe  any  obttrnction  on  the  public  etreet  or  highwaj^ 
beeaoae  sach  obatruction  Ib  tkjpublic  Huisance.    No  saoh  right  exists  in  any  pex^n, 

'  except,  one  who,  apart  from  the  injury  which  he,  as  one  of  the  pablic,  sostaina 
in  eomnion  with  his  fellow  citizens,  is  especially  iQcouvenienced  by  the  obstrao- 
tion  on  the  street.  , 

Where  the  plaintiflfs  oaased  to  be  erected  withont  any  permission  in  front  of  defend* 

'  ant's  store  on  Broadway,  N.  T.,  a  triangular  box  seven  feet  high,  and  projeeting 
aboot  two  feet  and  a  half  from  the  curb  npon  the  sidewallc,  around  a  telegraph 
pole,  and  caosed  their  names  and  bosiness  to  be  printed  npon  it,  using  it  as  a 
•ign— «hey  occupied  the  adjoining  store  to  the  defendants ;  and  the  defendants 
ordered  the  plaintiffs  to  remove  the  bqx,  and  threatened  to  remove  it  themselyee 
and  to  obliterate  the  sign,  and  npon  the  piaintiffs  refusing  iBe  defendants  caused 
the  names  and  sign  on  the  box  to  be  daubed  with  paint  so  as  to  obliterate  them; 

ffeld,  that  the  defendants  were  liable  to  an  action  for  malicious  trespass,  and  were 
properly  arrested  and  held  to  bail.    Motion  to  vacate  the  order  of  arrest  denied. 


Special  Temiy  July^  1872. 
,    Motion  to  vacate  order  of  arrest. 

Hawkins  ^  E.  Cothebon^  for  motum. 
David  McAdam^  opposed, 

J.  F.  Dalt,  J. — The  plaintiff  and  defendants  do  business 
in  tiie  building  No.  1284  Broadway^  on  the  ground  floor, 
the  building  is  divided  into  two  stores  or  apartments  one  of 
which  defendants  occupy,  and  plaintiff  have  their  office  in 
the  other ;  on  \he  sidewalk,  in  front  of  defendant's  store, 
stands  a  telegraph  pole  close  to  the  curbstone,  around  this 
pole,  plaintiff  caused  to  be  erected  a  triangular  box  seven 
feet  high,  and  projecting  about  two  feet  and  a  half  from  the 
curb  upon  the  sidewalk,  and  caused  their  names  and  business 


416  NEW  TOBK  PRACTICE  REPORTS. 

Qoldsmith  agt*  Johm.; 

■^M^— — ^-^^  111  I  II   ■  .  ■         I  I       I    ■      I  —  ■■  1  mm 

to  be  painted  upon  it.  using  it  as  a  sign.  This  was  done 
without  permission  of  the  defendants  or  of  the  common 
council,  or  other  authority.  The  defendants  ordered  the 
plaintiffs  to  remove  the  box  and  threatened  to  remove  it 
themselves  and  to  obliterate  the  sign,  and  upon  the  plaintiffs 
refusing,  the  defendants  caused  the  names  and  sign  on  the 
box  to  be  daubed  with  paint  so  bjs  to  obliterate  them. 

Tiie  plaintiffs  brought  this  action  for  malicious  trespass, 
and  defendants  were  held  to  bail  in  $500.  The  defendants 
move  to  vacate  the  order  of  arrest,  on  the  ground  that  the 
box  was  a  public  nuisance  which  they  had  a  right  to  abate, 
and  that  plaintifli  had  no  right  in  such  nuisance  capable  of 
injury  or 'upon  which  this  action  can  be  founded. 

It  has  been  settled  in  this  state,  that  every  encroachment 
upon  the  highway  is  not  a  public  nuisance,  that  if  the  en- 
croachmept  is  such  that  no  one,  in  using  the  highway,  is  in- 
commoded, it  is  not  a  nuisance.  That  that  which  is  a  com- 
mon or  public  nuisance  cannot  lawfully  be  abated  by  the 
private  act  of  individuals,  and  that  only  when  the  nuisance 
is  especially  inconvenient  and  annoying  to  a  private  in- 
dividual can  he  remove  it  {Griffith  agt.  McCullum^  46  Barb.f 
662). 

In  that  case,  the  law  has  been  carefully  examined,  and  the 
authorities  in  this  country  and  England  cited  to  sustein  the 
decision  {Pechham  agt  Hendersouy  27  Barh.j  207  j  narrower 
agt  Bitsafif  37  Barb.^  301 ;  Dimes  agt.  Bently^  16  Q.  J?., 
274;  Bateman  agt.  Black,  18  Q.  B.,  870 ;  Mayor  qf  Colchester 
agt.  Broohcy  7  Q.  B.y  339 ;  57  Blackstone^s  Corn.,  5). 

Lord  Cahpbell,  in  Dimes  agt  Pently,  says,  '^  it  is  fully 
esteblished  by  the  recent  cases,  that  if  there  be  a  nuisance 
in  the  public  highway,  a  private  individual  cannot,  of  his 
own  authority  abate  it,  unless  it  does  him  a  special  injury, 
and  he  can  only  interfere  with  it  so  far  as  necessary  to  ex- 
ercise his  right  of  passing  along  the  highway,  and  he  cannot 
.  justify  doing  any  damage  to  the  property  of  the  person  who 
has  improperly  placed  the  nuisance  in  the  highway,  if  avoid- 
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ing  it,  he  might  have  passed  on  with  reasonable  convenience.'' 

These  cases  dispose  of  the  defendant's  claim^  that  any 
citizen  has  the  right  to  remove  any  obstruction  on  the  public 
street,  because  such  obstruction  is  a  public  nuisance.  No 
such  right  exists  in  any  person  except  one  who,  apart  from 
the  injury  which  he,  as  one  of  the  public^  sustains  in  com* 
mon  with  his  fellow  citizens,  is  specially  incommoded  by  the 
obstniction  on  the  streets. 

ff  this  particular  box  or  sign  obstructed  the  entrance  to 
defendant's  store,  and  prevented  their  carrying  on  their  busi- 
ness except  inconveniently,  they  did  not  proceed  in  the 
proper  way  to  remedy  the  evil.  They  attempt  to  justify 
their  act  in  painting  out  .the  plaintiff's  sign,  on  the  ground 
that  it  was  an  abatement  of  the  nuisance,  but  it  is  clear  that 
leaving  the  box  standing  and  obliterating  the  sign  in  an  un- 
sightly manner,  continues  the  nuisance  if  it  do  not  increase 
it. 

The  utmost  defendants  could  do,  if  they  had  the  right  to 
remove  the  structure  as  a  nuisance,  was  to  take  it  down 
without  unnecessary  violence  or  injury. 

^  The  abatement  by  the  individual  must  be  limited  by 
necessity,  and  no  wanton  or  unnecessary  injury  must  be 
committed"  (2  Salk.^  458) 

The  destructioDl  of  property  not  necessary  to  the  abate- 
ment of  a  nuisance  is  unlawful  {Ely  agt.  Supervisors  of 
Niagara  Co.y  36  N.  T.,  300).  Nor  can  defendants  justify 
their  act  in  obliterating  plaintifi  's  sign,  on  the  ground  that 
such  sign  was  calculated  to  direct  plaintiff's  visitors  to  defend- 
ant's shop  any  more  than  they  could  justify  the  act  of  paint- 
ing out  plaintiff's  names  on  the  sign,  and  painting  their  own 
there  instead.  In  neither  case,  would  that  be  any  abatement 
of  a  nuisance.  The  defendants  have  committed  a  trespass 
in  thus  doing  an  unnecessary  injury  to  plaintiff's  property^ 
and  a  trespass  for  which  plaintifls  have  a  perfect  rignt  of 
action. 

If  the  sign  were  injured  by  negligence  on  the  part  of 
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defeodaDt  the  plaintiffs  might  have  no  right  of  recovery  on 
account  of  their  own  negligence  in  exposing  their  property 
on  the  public  street^  but  they  are  not  debared  from  recovering 
damages  from  any  person  who  wilfully  and  maliciously  in- 
jurett  tiieir  pioperiy,  uecauue  ic  lias  been  placed  on  the 
highway. 

In  this  case^  there  is  the  strongest  evidence  of  malice,  be- 
cause the  injury  deliberately  inflicted  by  oblit^ratioo  and 
defacement,  could,  in  no  way,  benefit  the  defendants  or  the 
public,  or  lessen  the  inconvenience  of  the  structure  on  which 
the  sign  was  painted. 

The  suit  was  properly  brought,  and  the  order  of  arrest 
cannot  be  set  aside ;  as  to  the  amount  of  bail,  the  mxm  is 
moderate  for  the  malice  of  defendants  may  enhance  the  dam- 
ages, and  the  plaintifli  may  i-ecover,  under  chapter  573  of  laws 
of  1853,  entitled  '^  an  act  for  the  more  effectual  prevention 
of  wanton  and  malicious  mischief,''  five  times  the  amount  of 
actual  damage  sustained. 

The  motion  must  be  denied,  with  $10  costs. 
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N.  Y.  SUPERIOR  €OURT. 

JoHK   Jay  Philbrick,  plaintiff)  agt.   Heitbt  C.  DALLEiTy 

et  dl.j  defendants. 

a 

Where  it  ie  alleged  at  a  defenae  hy  the  acceptors  of  a  drt^  that  it  ¥rai  not  onl/ 
without  eonaideration  in  liaet,  bat  id  addition  waa  procared  bjr  means  of  a  fraud 
praetaced  apon  the  aeeepton,  and  was  passed  to  the  holder  before  aeoeptanoe,  it 
is  aiiDr  for  the  eonrt,  on  the  trial  to  ezelade  tha  evidenoe  offered  to  prove  sich 
Ihets— the  eonrt  holding  that  the  plaintflT  haying  given  the  draft  and  its  aeceptanee 
in  evidence  it  was  sniEoient  evidence  of  its  ownership,  being  in  his  possession, 
and  it  was  nnneoessarj  for  him  to  prove  ita  consideration*  Assuming  that  the 
proof  oiTered  bj  the  defendants,  would  establish  the  facts  soaght  to  be  proved, 
it  was  not  sufficient,  as  the  case. stood,  to  defeat  a  recovery  on  the  draft : 

BMf  by  the  general  term,  on  appeal,  that  where  the  acoeptanee  is  not  only  with- 
oat  consideration  in  fact,  bat  procured  bj  fraud  practiced  upon  the  acceptors,  the 
mere  taking  of  the  draft  on  account  of  an  antecedent  debt,  without  giving  up  or 
•orrendering  something  of  value  on  the  faith  of  its  acceptance,  is  cot  enough  to 
constitute  the  holder  a  bona  fide  holder  for  value  as  against  the  acceptors. 

Oenerdl  Termy  Aprils  1872. 

Before  BABBOtm,  Ch.  J.y  Freedman  and  Sedgwick^  JJ. 

The  plaintiff,  a  resident  of  Key  West,  Florida,  sues  upon 
a  draft  pf  $10,000  drawn  by  Requelme  &  Co.,  of  Havana, 
upon  and  accepted  by  the  defendants,  composing  the  firm  of 
Dallett  &  Son,  at  Philadelphia,  Pa.,  to  the  order  of  the  pIain-> 
tiff,  and  dated  February  26th,  1869. 

The  answer  contains  a  general  denial  of  each  and  every 
allegation  of  the  complaint,  except  such  as  is  thereinafter 
specifically  admitted,  and  then  sets  forth: 

1^^.  That  the  drawers  obtained  the  acceptance  by  fraud-- 
ulent  misrepresentations,  upon  which  defendantn  relied,  and 
of  which  the  plaintiff  was  cognizant  before  such  acceptance 
was  made. 

2cL  That  there  was  a  failure  of  consideration  between  the 
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drawers  and  defendants^  of  which  also  the  plaintiff  knew  be- 
fore acceptance^  and 

35.  That  the  plaintiff  never  owed  the  bill  or  acceptance 
at  all;  that  he  never  parted  with  any  value  or  consideration 
for  ity  and  that  it  had  always  remained  the  property  of 
Requelme  &  Co.^  so  far  as  any  property  in  it  could  be  said 
to  exist. 

Upon  the  trial  before  the  court  and  a  jury,  plaintiff,  as 
a  witness  on  his  own  behalf,  produced  the  draft,  which  was 
read  in  evidence,  and  proved  its  acceptance  by  defendants  on 
the  18th  day  of  March,  1869,  and  the  interest  due  thereon. 

The  question  put  to  him,  **  Are  you  the  owner  of  that 
note  T''  the  court  excluded  as  unnecessary,  as  possession  of 
the  draft  was  sufficient. 

The  court  also  declared  it  unnecessary  for  the  plaintiff  to 
prove  the  consideration  of  the  draft  in  question. 

■ 

Plaintiff  thereupon  rested. 

The  defendants,  to  maintain  the  issue  on  their  part,  called 
the  plaintiff  as  a  witness  on  their  side,  and  from  the  testimony 
it  appeared  that  some  time  ia  February,  1869,  Mr.  Bequelme 
came  to  Key  West  and,  while  there,  purchased  from  plaintiff 
a  sunken  steamer,  called  the  ^u5y,  for  which  he  promised  to 
send  plaintiff  either  a  draft  or  the  cash  within  ninety  days ; 
that  no  bill  of  sale  was  made  of  the  vessel,  nor  any  record 
concerning  her  in  the  custom  house,  or  any  other  office  in  the 
United  States  government ;  that  Mr.  Requelme  thereupon 
left  for  Havana,  and  thence  remitted  the  draft  in  question, 
which  had  not  yet  been  accepted  ;  that  the  draft  came  ac- 
companied by  a  letter  which  read  as  follows  : 

"  Havana,  26th  February,  ^69.     John  Jay  Philbrick,  Esq., 

Key  West.    Dear  sir,  herewith,  $10,000  in  cy.,  60  days,  on 

Dallett  &  Son,  Phila.,  which  you   will  please  collect  and 
hold  at  the  disposal  of  our  Senor  Don  Manl.  Requelme.     We 

are,  dear  sir,  yours  very  truly,  M.  Requelme  &  Co."  ' 

That  plaintiff  kept  the  draft  on  hand  for  about  two  weekS| 

and  sent  it  to  a  New  York  bouse  for  acceptance  and  coUeo- 
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tion ;  that  the  steamer  so  sold  .was  never  moved,  that  she 
remaioed  sunk,  and  at  the  time  of  the  commeDcemeDt  of  this 
action,  was  in  the  same  state  that  she  was  sold  in,  and  that 
no  storm  had  occured  to  hurt  or  injure  her.  Plainitff  in- 
sisted, however,  that  he  had  delivered  her  over  to  M* 
Bequelme  at  the  time  of  the  sale. 

The  defendants  next  called  Henry  C.  Dallett  as  a  witness, 
and.  offered  to  prove  by  him  the  real  nature  of  the  transac- 
tion between  the  firm  of  M.  Requelme  &  Co.  and  defendants, 
with  a  view  of  showing  that  the  draft  was  a  fraud  upon  the 
<iefendant8. 

The  court  excluded  the  proposed -evidence,  and  defendants 
excepted.  .    . 

.  The  defendants  then  offered  to  prove,  that  there  was  no 
consideration  between  the  drawers  and  acceptors,  claiming 
to  have  laid  the  foundation  for  such  proof  by  showing  that  the 
alleged  consideration  between  the  plaintiff  and  the  drawers 
of  the  draft  was  prior  to  the  acceptance  of  the  draft  by  the 
defendants,  and  was  not  on  the  faith  thereof. 

The  court  excluded  the  evidence,  holding  that  it  would 
assume  that  the  proof  offered  would  establish  the  facts  sought 
to  be  proven,  but  that  they  were  not  sufficient,  as  the  case 
stood,  to  defeat  a  recovery  on  the  draft. 

Defendants  excepted. 

Defendants,  finally  asked  permission  to  go  to  the  jury  on 
the  question  whether  Philbrick,  the  plaintifi)  ever  parted  with 
any  value  for  the  draft. 

The  court  denied  such  request,  and  defendants  excepted. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  draft,  with  interest,  $1 1,785,  to  which  direc- 
tion defendants  excepted. 

The  court  ordered  defendants  exceptions  to  be  heard  in  the 
first  instance  at  general  term,  and  the  entry  of  judgment  to  be 
suspended  in  the  meantime. 

Wm.  W.  Goodbich,  for  plaintiff. 
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Joseph  J.  Mabrin,  for  defendants. 

By  the  eourty  Freedman,  J. — ^In  excluding  defendants^ 
proposed  evidence  as  to  fraud  by  the  drawers  ujpon  them,  by 
means  of  which  they  Were  induced  to  accept  the  draft,  and 
as  to  a  failure  of  consideration  between  them  and  the  drawers, 
the  learned  judge  who  presided  at  the  trial,  clearly  erred. 
Hepi'obably  assumed  that  the  plaintiflThad  sufficiently  showfi 
himself  to  be  a  bona  fide  holder  oi  commercial  paper  for 
Talue  paid  on  the  faith  thereof.  But  'such  was  not  the  fact. 
The  sale  of  the  steamer  BiUby^  being  a  transaction  between 
the  plaintiff  and  M.  Requelme  individually,  the  plaintUF,  un- 
der the  direction  of  the  fimr  of  M.  Requelme  k  Co.,  con- 
tained in  the  letter  accompanying  the  draft  to  collect  the  same 
and  hold  the  proceeds*  subject  to  the  order  of  M.  Requelme^ 
and  in  the  absence  of  proof  showing  an  appropriation  by  M» 
Requelme,  of  the  said  proceeds  to  plaintiff's  use,  appeared,  00 
far  as  the  evidence  went,  in  the  character  of  a  mehs  naked 
holder  possessing  authority  to  collect  for  the  benefit  of  the 
true  owner ;  especially,  as  the  court  had,  at  an  early  stage 
of  the  trial,  excluded  as  unnecessaiy  the  proof  ofiered  by 
plaintiff  to  establish  actual  ownership,  and  had  ruled  proof 
uf  possession  to  be  sufficient. 

Even  upon  plaintiff's  theory,  however,  that  he  took  the 
draft  before  acceptance  for  the  debt  of  M.  Requalm^  the 
e\adence  was  admissible.  In  -such  case,  and  as  the  evidence 
then  stood,  plaintiff  took  the  unaccepted  draft  on  account  of 
an  antecedent  debt,  without  parting  with  any  value  upon  the 
faith  of  either  the  draft  or  its  acceptance,  and  defendants  were 
not  precluded  from  showing  that  their  subsequent  acceptance 
was  procured  wholly- by  the  fraud  of  the  drawers  .and  was, 
in  point  of  fact,  wholly  without  consideration.  That  was 
one  of  the  very  issues  raised  by  the  answer,  and,  if  estab- 
lished as  we  must  assume  it  would  have  been  but  foiMuch 
erroneous  exclusion,  wosld  have  cast  the  burden  of  proof  upoD 
the  plaintiff,  to  establish  that  he  was  an  innocent  actual 
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owner  and  holder  of  the  draft  for  value  paid  on  the  faith  of 
its  acceptance. 

.  Aa<agaiBst  the  bolder  of  a  draft  the  acceptor^  as  a  general 
rulC;  ataoda  in  the  same  position  as  the  maker  of  a  promissory 
note,  and  the  drawer  in  the  same  as  the  indorser.  By  his 
acceptance  the  acceptor  admits  that  he  has  funds  of  the 
drawer  in  his  hands  to  pay  it.  He  is^  in  such  case,  regarded 
as  the  principal  and  the  drawer  as  his  surety,  and  the  ac- 
ci^rted  draft  imports  a  debt  due  from  the  acceptor  t&  the 
drawer,,  which  is  assigned  to  the  payee.  The  instrument 
being  one  of  those  which  on  account  of  their  negotiable 
quality  and  uairersal  convenience  in  mercantile  afiairs,  are 
specially  favored  by  the  law. '  If  A.  in  the  course  of  trade, 
parts  with  valoe-on  tiie  faith  of  B.'s  acceptance,  the  law,  to 
protect  A.,  as  an  innocent  holder  for  *a  valuable  considera- 
tion, againpt  B.'s  contradicting  the  words  ^^  value  received^ 
written  above  his  promise,  presumes  a  consideration  to  exist, 
and  B.  will  not  be  permitted  to  overthrow  such  presumption 
by  actual  proof  to  the  contrary. 

'  But  this  rule  applies  only  to  a  lona  fide  holder  for  a 
valuable  consideration,  and  the  doctrine  as  to  what  constitutes 
a  person  such  iona  fide  holder  for  value,  again  varies  in  cases 
presenting  a  wide  and  marked  distinction. 

Thus,  in  GoU  qgt.  SauJ^aughy  (48  Barb.j  104),  and  Schqpp 
agt  Carpentefy  (49  Barb.y  543),  the  holder  of  an  accommoda-^ 
tion  note,  which  had  been  given  by  the  maker  without  res» 
Iriction  as  to  the  manner  in  which  it  should  be  used  by  the 
payee,  was  held  to  be  a  honck^fide  holder  for  value  as  against 
the  maker,  notwitstanding  it  appeared  that  he  took  it  for  an 
antecedent  debt  and  with  notice  of  its  character  as  accom* 
modation  paper.  These  decisions  are  based  upon  the  fisu^t 
that  the  payee,  not  being  limited  or  restricted  as  to  the 
manner  of  its  use,  had  a  right  to  apply  it  to  the  payment  or 
secusity  of  an  antecedent  debt,  or  to  sustain  his  credit  with 
it  in  any  other  way. 

Soi  in  the  absence  of  fraud,  an  acceptance  has  been  held 
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to  involve  a  consideratioD^  inafimuch  as  it  delays  the  bold^:^ 
resort  to  the  drawer,  which  he  might  have  immediately  in 
case  of  non-acceptance ;  and  for  the  same  reason  a  subsciquent 
acceptance,  before  maturity  and  for  the  accommodation  of  the 
drawer,  has  been  held  to  inure  to^the  benefit  of  the  holder 
who  discounted  the  draft  before  acceptance  in  the  expectation, 
justified  by  a  previous  course  of  dealing,  that  it  wocdd  be  so 
accepted  {Mechanics?  Bank  agt.  LivU^ston^  33  Barh.y  458), 

But  when  the  acceptance  is  not  only  without  considera- 
tion in  fact,  but,  in  addition,  has  been  procured  by  means 
of  a  fraud  practiced  upon  the  acceptor,  an  entirely  difiorent 
rule  prevails.  Here,  the  mere  taking  of  the  draft  on  account 
of  an  antecedent  debt,  without  giving  up  or  surreodering 
something  of  value  on  the  faith  of  its  acceptance^  is  not 
enough  to  constitute  the  holder  a  lona  fde  holder  for  value 
as  against  the  acceptor.  The  doctrine  of  Smfi  agt.  Ty^m^ 
(16  Peters  U.  5.,  ),  has  not  been  followed  in  this  state. 

On  the  contrary,  our  courts  held,  at  quite  an  early  day,  that 
the  receipt  of  commercial  paper  fraudulently  put  in  circula- 
tion, or  diverted  from  the  purpose  for  which  it  was  originally 
issued,  merely  as  payment  or  security  for  a  precedent  debt, 
no  new  credit  or  other  thing  of  legal  value  being  given  on 
the  faith  thereof,  and  no  security  being  relinquished  or  dis- 
charged, nor  any  new  responsibility  incurred  on  the  credit 
thereof,  is  not  parting  with  value,  such  as  to  enable  the 
holder  to'  enforce  such  commercial  paper  against  an  accom- 
modation party,  or  to  hold  it  against  the  true  owner  or  to 
hold  it  free  of  equities  existing  upon  it  against  the  transferrer 
at  the  time  of  the  transfer. 

This  rule  has  been  firmly  maintained,  both  at  law  and 
in  equity,  by  a  long  and  uninterrupted  series  of  adjudications, 
and  is,  beyond  question,  the  settled  law  of  this  state  {Cod' 
dington  agt.  Bay^  20.  Johns. ^  637  ;  affirming^  S.  C,  6  Jolms. 
Ch.j  54 ;  Stalker  agt.  McDonald^  6  Hitt^  93 ;  Wdrddl  agt 
HoweUy  9  Wend.y  170  ;  Rosa  agt.  Brothersony  10  Wmd*f  86; 
Hart  agt.  Palmer y  12    Wendy   523 'y    Ontario  Bank  6gt. 
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W&rffiingtany  12  Wend.,  593 ;  Payne  agt  Cutler,  13  Wend^ 
606$  Morton  agL  Itogers,  14  TFem/.,  576;  Cnmmercial  Bank 
agt.  Norton,  1  i7»2/;  501 ;  JlfanAa^ton  (7o.  agt.  Beynolds,  2 
Hilly  140  i  Scott  agt.  JBeto,  i/iZ;  dt  D.  Supp.,  363 ;  EUiott 
agt.  Dudley y  19  JSar^.^  326 ;  ^rancta  agt.  Joseph,  3  £(7t(;. 
C%.,  183 ;  Clarh  agt  J^^y^  2  jSbn^^.  Ch.y  166  ;  Furni^^  agt. 
Gilehristj  1  Sandf.,  53 ;  Stewart  agt.  iS^maK^  2  £ ari.^  559 ; 
MtckHes  agt  Colvin,  4  £ ari.,  304 ;  /^ear  agt.  Myers,  6 
JSari.,  445 ;  <Jlark  agt.  Gallaher,  20  iToir.y  308 ;  J^amn^c^n 
agt  Frankfort,  Bk.,  31  £ari.,  183 ;  Prentiss  agt  Graves,  33 
jBar&«y  62 1 ;  Cardwdl  agt.  jETicA^;  37  £ar&.,  458  ;  West  agt. 
jlm.  Exchange  Bk.,  44  £ar&.,  175 ;  Crandall  agt.  FicJ;efy, 
45  Jorft.,  156 ;  McBride  agt  Farmers^  Bk,  26  JST.  T.,  450  ; 
Lawrence  agt.  ClarA;;  36  N.  Y.r  128). 

It  is  only  where  a  creditor  receives  a  negotiable  paper 
iiaadulently  put  in  circulation,  or  diverted  from  its  purpose, 
in^  good  faitb,  and  in  actual  satisfaction  and  diecbarge  of  a 
prior  indebtedness^  so  that  .uAless  such  paper  is  available  in 
his  hands,  he  loses  the  demand,  that  this  is  considered  as 
parting  with  value.  In  such  case,  the  actual  discharge  of 
the  personal  responsibility  of  the  debtor  is  equivalent  to 
parting  with  securities  or  to  paying  money.  The  extinction 
of  a  legal  demand  in  its  orignal  form  is,  however,  to  be  proved 
afiSrmatively ;  and  the  question  whether  a  party  is  a  holder 
for  value,  so  as  to  displace  m  his  favor  any  right  or  equity 
of  prior  parties,  depends  upon  the  fact  being  established  of 
an  intended  and  actual  extinguishment  (N.  Y»  Exchange  Co. 
agt  DeWolf,  3  Bostv.,  86,  and  authorities  there  cited). 

Time  and  space  do  not  permit  me  to  make  a  more  ex- 
tended reference  to  the  authorities  cited  than  I  have  done, 
and  I  will  conclude,  therefore,  by  calling  attention  yet  to 
the  fcdloviring  decisions  of  a  comparatively  recent  date,  which 
deserve  to  be  carefully  noted  : 

In  McBride  agt.  The  Farmer^  Bank  (26  N.  Y.,  450),  and 
Commercial  Bank  of  Clyde  agt.  Marine  Bank  (6  Abb,  N.  S., 
33 ;  S.  C,  3  Eeyes,  337),  it  was  held  that  a  bank  does  not 
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become  a  purchaser  for  value  of  demands  remitted  to  it  for 
collection^  by  reason  of  its  having  a  balance  against  the  re 
mitting  bank,  for  virhich  it  has  refrained  from  drawing,  and 
of  its  having  discounted  notes  for  the  latter  upon  its  in- 
dorsement;  in  reliance  upon  a  course  of  dealings  between  the 
banks  to  collect  notes  for  each  other^  each  keeping  an  opea 
account  of  said  collections^  treating  all  the  paper  sent  for 
collection  as  the  property  of  the  other^  and  drawing  for  bal* 
ances  at  pleasure. 

In  Bright  agt.  Judson  (47  Barb.y  29),  it  was  expressly 
decided,  that  fraudulent  representations  by  which  one  is  in- 
duced to  accept  a  bill,  are  a  bar  to  a  recovery  thereoo  by  .a 
holder  who  took  the  bill  in  payment  of  an  anteciedent  debt^ 
without  surrendering  something  of  value  upon  the  faith  of 
such  acceptance. 

And  in  the  Farmers  and  Mechanics^  Bank  agt.  The  Empire 
Stone  Dressing  Co.^  (5  Bosto.y  289),  t^e  decision  was  that  to 
entitle  one  to  enforce  an  acceptance,  which  ia  otherwise  in- 
valid (whether  for  want  of  power  in  the.  agent  who  wrote 
the  acceptance  to  bind  his  principal,  as  in  that  case,  or  for 
fraud  practiced  by  the  drawer  upon  the  acceptor,  as  io  the 
case  at  bar,  makes  no  difference),  on  the  ground  that  he  is  a 
honafide  holder  for  value,  it  must  appear  that  he  parted  with 
value  upon  the  faith  of  such  acceptance.  He  may  be  a  bona 
fide  holder  of  the  bill  for  value  paid  therefor,  and  be  entitled 
to  enforce  it  against  every  other  party  thereto,  and  yet^  Iwve 
no  right  to  recover  on  such  acceptance. 

In  view  of  the  authorities  referred  to,  it  is  entirely  clear, 
that  defendants  had  an  unquestionable  right  to  prove  the 
facts  embraced  in  the  two  ofTers  made,  and  that  the  exclusion 
of  their  proposed  evidence  constituted  error. 

Defendants'  exceptions  to  such  exclusion  of  their  evidence 
and  to  the  direction  of  a  verdict  against  them  must,  therefore, 
be  sustained,  and  the  verdict  must  be  set  aside  and  a  new 
trial  ordered,  with  costs  to  defendants,  to  abide  the  event 

Babboub,  Ch.  J.  and  Sedqwick,  J.  concurrefl.     . 
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COURT  OE  APPEALS. 

John  Dodge,  executor,  &<%,  of  John  McBuioasY,  appellant^ 

agt  Lemuel  Wellman,  respondent 

Where  the  defendant^  tn  poeMMion  of  real  estate,  ander  a  oontract  to  purchase  tne 
same  of  the  owner — shaving  made  partial  payments  on  the  consideration  price  and 
.  Bails  improTeneott  opoo  the^prsoisea,  enters  into  a  parol  agreement  with  the 
plaiatifl  for  an  advance  of  money  to  enable  him  to  pay  np  the  purchase  price  of  the 
premises  to  the  owner,  that  the  plaintiff  as  his  seenrity  is  to  Uke  the  legal  title 
fkom  the  owner,  and  to  exeente  a  written  agreement  to  the  defendant  to  convey 
to  him  the  title  on  payment  by  the  defendant  of  sneh  adyance  with  interest,  at 
a  specified  time,  whi^  parol  agreement  is  fulfilled  so  far  as  the  defendant  is  con- 
eemd,  by  having  the  deed  made,  ezeonted  and  delivered  to  the  phiiniiff,  on  re- 
ceiving such  advanced  snm ;  and  the  plaintiff  thereupon  refuses  to  execute  and 
deliver  to  the  defendant  the  Writing  declaring  the  rights  of  the  defendant  under 
the  parol  agreement,  bnt  sett  him  at  defiance,  and  commences  an  action  of  ejeet> 
meat  against  him  to  recover  possession  of  the  premises  t 
.  Meld,  that  so  grou  a  fraud  ought  not  to  be  permitted,  and  that  the  principles  upon 
which  courts  of  equity  enforce  agreements  tliat  have  been  in  part  performed  are 
an  adeqnate  proteetion  to  the  defendaiit 

There  is  nothing  in  the  $tatMU  of  frauds  which  in  any  degree  interferes  with  the 
equitable  Jurisdiction  of  a  court  of  equity  in  such  cases,  but  on  the  contrary, 
either  with  or  without  thai  saving  danse  in  the  statute  (in  reference  to  agree* 
Aents  for  the  sale  of  lands,  dte ,  to  be  in  writing,  dtc.)  the  court  always  prevent* 
the  use  of  the  statute  as  a  cover  and  proieciiou  to  the  frauduleut  paity. 

• 

This  case  (in  supreme  court)  is  reported  in -42  Betrb.^ 
390,  under  the  title  of  McBumey  agt.  Williams^  where  the 
facts  are  fully  stated. 

WoODBUPP,  tT.— The  statute  of  frauds,  while  it  requires 
that  every  contract  for  the  sale  of  any  lands^  or  any  interest  in 
lands  shall  be  void,  unless  the  same,  or  some  note  or  mem- 
orandum thereof  expressing  the  consideration,  be  in  writing 
subscribed  by  the  party  by  whom  the  sale  is  to  be  made,  at 
the  same  time,  in  terms,  declares  that  this  provision  shall 
not  be  construed  to  abridge  the  powers  of  courts  of  equity  to 
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compel  the  specific  performance  of  agreements  in  cases  of 
part  performance  (2  B.  S,^  ^^  8;  10). 

If^  therefore^  the  relation  between  the  plaintiff's  testator 
and  the  defendant,  established  by  the  transaction  in  question« 
be  that  of  vendor  and  vendee,  the  question  arising  there- 
upon is,  has  there  been  such  a  part  performance  of  the  parol 
agreement  by  the  defendant,  that  a  court  of  equity  would 
enforce  the  agreement  against  the  plaintiff  T 

And  on  the  other  hand,  if  the  relation  established  by  the 
transaction  between  the  defendant  and  l^e  testator,  be  that 
of  mortgagor  and  mortgagee,  then  the  questions  whether  the 
defeasance  can  be  proved  by  parol,  and  can  the  plaintifl  be 
permitted  to  sustain  an  ejectment  and  turn  the  defendant 
out  of  possession  f 

In  my  opinion,  the  facts  found  by  the  court  on  the  trial, 
present  a  case  of  a  mixed  nature,  in  which  the  plaintiff  was 
clearly  a  lender  of  money  to '  the  defendant  which  the  latter 
was  bound  to  repay,  and  which  the  testator  could  have  com- 
pelled him  to  repay,  and  in  which,  for  the  testator's  security, 
he  was  substituted  for  the  former  owner  of  the  premises, 
agreeing  as  vendor,  to  convey  the  premises  to  the  defendant 
on  the  repayment  of  the  sum  advanced  within  five  years, 
witb  interest  thereon,  payable  annually  in  the  meantime. 

Now,  as  to  such  an  agreement,  it  id  not  material  whether 
proof  of  the  facts  be  regarded  as  establishing  that  the  testator 
was  mortgagee  or  vendor ;  if,  upon  the  facts  found,  a  court 
of  equity  for  the  prevention  of  fraud  and  injustice  will  enforce 
the  agreement,  the  action  cannot  be  sustained. 

To  the  right  apprehension  of  the  case,  it  is  not  enough  to 
say,  that  the  testator,  being  the  holder  of  the  legal  title, 
agreed  by  parol  to  convey  it  upon  the  payment,  or  the  re- 
payment, to  him  of  the  sum  named,  and  this  agreement  the  # 
defendant  now  relies  upon.  •  That  is  a  very  incomplete 
presentation  of  the  case,  we  must  go  further  back,  viz. :  to 
the  status  of  the  parties  when  £be  parol  agreement  was  made. 
See  what  the  agreement  was,  and  what  was  done  towards  . 
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the  performance  thereof,  and  finally  in  what  condiditon  the 
parties  are  left  if  the  further  performance  is  refused,  and  then 
the  question  whether  this  will  be  permitted  by  a  court  of 
equity,  will  be  prominently  exhibited. 

The  defendant  was  the  equitable  owner  in  possession  of 
the  land  in  question.  He  held  an  agreement,  valid  in  law 
and  in  equity,  for  the  conveyance  to  him  of  the  legal  title  on 
payment  of  the  price,  that  price  he  had  in  part  paid,  and 
had  in  reliance  upon  his  equitable  title,  cultivated  the  land 
as  a  farnii,  and  '^  made  betterments  and  improvements 
thereon.^' 

This  constituted  tiim  the  equitable  owner,  and  the  vendor 
(Hunting),  trustee  in  equity,  holding  the  legal  title  subject  to 
the  equitable  rights  of  the  defendant,  the  latter  could  have 
compelled  a  conveyance  to  himself  beyond  all  question. 

In  this  condition  of  the  title,  the  residue  of  the  purchase 
money  being  about  to  become  payable,  the  defendant  ap- 
plied to  the  testator  and  requested  him  to  advance  the  money 
($284),  and  take  the  conreyance  to  himself,,  giving  to  the 
•defendant  his  contract  for  the  conveyance  of  the  land  on  re- 
payment to  him  of  the  money  so  advanced,  and  it  was  there- 
upon by  parol  agreed  that  the  defendant  should  prdcure  the 
conveyance  to  be  made  to  the  testator,  he  should  advance 
the  money  and  give  the  defendant  such  contract  for  the  con- 
veyance to  him»upon  the  payment  of  such  advance^  in  five 
years  with  interest  payable  annually. 

Now,  it  may  be  conceded,  that  while  this  agreement  re- 
mained wholly  executory,  the  parties  could  not  have  en- 
forced it  either  at  law  or  in  equity,  but  it  did  not  so  remain. 
The  defendant  at  once  entered  upon  its  performance ;  he  sur* 
rendered  to  the  original  vendor  his  contract  of  purchase,  as 
ff  consideration  for  a  conveyance  to  the  testator,  and  procured 
a  conveyance  to  be  made  by  the  former  vendor  to  this  plain- 
tiff, received  the  deed  himself  and  carried  and  delivered  it  to 
the  latter,  who,  thereupon  advanced  the  money  stipulated 
for,  delivering  the  check  therefor  to  the  defendant     There- 
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upon  the  testator  sets  him  at  defiance,  refuses  to  f^ve  him 
any  contract  or  writing  declaring  the  rights  of  the  defendapt, 
and  now  prosecutes  an  ejectment  to  turn  the  latterout  of 
possession* 

So  gross  a  fraud  ought  not  to  be  permitted,  and  I  m^quite 
certain^  that  the  principles  upon  which  courts  of  equity 
enforce  agreements  that  have  been  in  part  p^iformedi  are  an 
adequate  protection  to  the  defendant. 

The  moment  the  testator  had  received  the  deed  procured 
for  him  by  the  defendant,  and  had  refused  toeiue^ute  a 
proper  instrument  declaring  the  terms  upon  wfaiob  the 
defendant  had  invested  him  with  legal  title,  the  coiirt  of 
equity  would  have  entertained  a  bill  to  compel  sueh  a 
declaration. 

The  prevention .  of  fraud  would  have  been  ample  ground 
for  equitable  interposition,  and  nothing  in  the  statute  •f 
frauds,  in  any  degree  infecferes  with  the  exercise  of  that 
jurisdiction ;  but  on  the  contray,  either  with  or  without  the 
saving  in  the  statute  above  referred  to,  the  court  always  pre- 
vents the  nse  of  the  statute  as  a  cover  and  protection  to  .the 
fraudulent  party. 

And  as  courts  of  equity  will  assume  for  the  purpose  of 
testing  the  rights  of  the  parties,  that  that  is  done  which  ought 
to  be  done,  and  -which,  upon  the  facts  disclosed,  the  eoort 
would  compel  the  plaintiff  to  do,  this  action  will  be  disposed 
of  as  if  the  testator  had  performed  his  parol  agreement,  by 
executing  and  delivering  the  writing  which  be  agreed  to 
deliver,  and  in  expectation  whereof,  the  defendant  surrendered 
his  former  contract,  and  procured  a  conveyance  of  the  land  to 
the  testator. 

The  leading  case  of  Parkhurst  agt  Van  Cortlandt,  (14 
Jbhn8.f  16),  is  in  full  support  of  these  views,  and  subsequent 
cases  unfold  and  apply  the  principles  that  a  party  will  not 
he  permitted  to  insist  upon  the  statute  of  frauds  to  protect 
him  in  the  enjoyment  of  advantages  procured  fnmi.  another 
in  faith  of  the  oral  agreement  on  which  the  latter  has  acted. 


1^ 
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and  in  faith  hereof  he  has  placed  himself  in  a  situation  in 
which  he  must  suffer  wrong  and  injustice  (See  Brawn  agt.  • 
Lynchj  1  Paige^  147  ;  Lawery  agt.  Tetc^  3  Barb.  Ch.j  407 ; 
Eoges  agt.  Tennessee  Marine  &  Fire  Ins.  Co.^S  N.  T.y  416  ; 
Despar^d  agt.  WaWridgCj  15  N.  Y.j  374;  and  Byan  agt. 
DoXy  34  N.  Y.J  307 ;  and  other  cases  there  collected;  2 
Story's  Eq.  Jur.j  %  769,  et  seq). 

It  i%  however,  insisted  that  this  is  not  a  bill  by  the  defend- 
ant to  compel  the  performance  of  the  parol  agreement,  but 
an  action  by  the  alleged  vendor  to  recover  the  possession, 
and  that  even  admitting  that  the  defendant  will  be  in  equity 
entitled  to  his  deed  on  payment  of  the  price,  the  testator  was 
entitled  to  the  possession  in  the  meantime. 

That  depends  upon  the  intent  of  the  parties  appearing 
upon  a  view  of  the  entire  transaction.  The  defendant  was 
in  possession,  and  had,  by  the  acquiescense  of  the  former 
vendor,  been  in  possession,  making  improvements,  &c.,  for 
many  years ;  in  substance,  the  testator  consented  to  be  placed 
in  the  shoes  of  such  vendor.  Nothing  is  stipulated  in  regard 
to  any  surrender  of  possession,  by  the  defendant  and  nothing 
indicates  that  the  testator  expected  it,  I  think  it  clear,  that 
the  former  vendor  would  not  have  been  permitted,  so  long 
as  the  defendant  was  not  in  default,  to  have  deprived  the 
defendant  of  the  possession  of  the  land  and  the  enjo3rment  of 
the  improvements  he  bad  been  induced  to  make  by  the  con- 
tract, and  the  possession  given  to  him  under  it;  and  it  is 
equally  dear,  that  the  testator  to  entitle  him  to  possession, 
should  have  shown  affirmatively,  that  a  change  in  this  res- 
pect was  agreed  to  when  he  consented  to  be  substituted  in 
the  place  of  the  vendor. 

Besides  this,  however,  it  is  conclusive  against  this  claim  of 
the  testator,  that  the  parol  agreement  as  found  by  the  court, 
provides,  that  the  testator  shall  have  interest  paid  to  him 
annually  on  the  sum  advanced. 

This  not  only  indicates  that  the  advance  was  understood  * 
and  treated  as  a  mere  loan,  whatever  was  the   technical 
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form  of  the  transaction ;  but  it  indicates  moreover,  that  the 
parties  meant  that  the  testator  should  have  interest,  and  the 
defendant  have  the  rents  and  profits.  It  would  be  plainly 
inequitable  that  the  testator  should  have  the  use  of  the  land 
and  interest  also.  This,  of  course^  does  not  happen  whenever 
a  mortgagee  is  in  possession,  bat  always  subject  to  an  account- 
ing by  the  latter  in  which  such  rents  and  profits  are  applied 
towards  satisfaction  of  the  mortgage  debt  and  the  interest 
thereon. 

Here  it  was  contemplated,  that  the  defendant  should  con- 
tinue to  occupy,  as  he  did  occupy  when  and  long  before  and 
for  more  than  two  yearS;  after  the  agreement  with  the  testator 
was  made.  The  plaintiff  will  be  left  to  pursue  his  remedies 
under  the  agreement,  but  was  not  in  equity  entitled  to 
possession  in  this  action. 

I  think,  the  order  appealed  from  should  be  afBrmed,  and 
judgment  absolute  for  the  respondent,  with  costs,  be  ordered 
pursuant  to  the  appellant's  stipulation. 
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N.  Y.  SUPERIOR  COURT. 

Fbank  Johnson  et  oL^  plaiatiflb  and  respondents,  agt 
Ohabi^es  J.  Oppenheim  et  al.j  defendants  and  appellants. 

A  cotaumi  fir  quite  tnjoymtm  m  a  /eoM  means  onl^  that  the  tenant  shall  not  he 
evicted  by  a  paramonnt  title.  It  relates  only  to  the  titie,  and  not  to  the  actnal 
poasessiou  or  nndistiirbed  enjoyment,  where  there  is  no  eviction  from  the  premises 
demised. 

So  long  as  the  tenant  remains  in  possession  and  nse  of  a  part  of  the  bnilding,  it  is 
eonelnsiye  evidence  against  him  that  it  has  not  been  destroyed  and  that  it  is  not 
nntenantable  within  the  meaning  of  the  act  of  1860. 

It  must  be  taken  to  have  been  the  tme  intention  of  the  legislature  in  the  passage  of  the 
act  of  1860,  to  absolve  the  lessee,  in  the  eases  contemplated  by  the  statnte,from  the 
payment  of  rent,  provided  he  avails  himself  of  the  privilege  given  to  q^it  and 
surrender  pouemon  of  ther  leasehold  premises  and  of  the  land  so  leased  or  oocnpied. 

It  is  no  twrrender  in  law  or  in  fact,  of  leasehold  premises  by  a  tenant  in  possession 
claiming  that  the  premises  have  become  untenantable,  and  his  right  to  abandon 
under  the  act  of  1860,  where  he  moves  out  on  a  previous  notice  to  the  landlord,  . 
and  delivers  to  him  the  key  of  the  main  building,  (which  is  refused)  but  leaves  a 
sub-tenant  of  the  lessee  of  a  portion  of  the  building,  in  undisturbed  possession  of 
h48  portion  with  a  key  to  another  outeif  door  of  the  same,  also  in  his  possession. 
The  possession  of  the  sub-tenant  is  that  of  the  tenant  as  respects  the  rights  of  the 
landlord  under  the  statute. 

Oenerat  Term,  March,  1872. 

Before  Freedkan,  Cubtis  and  Sedgwick^  JJ, 

Appeal  from  judgment  entered  apon  the  verdict  of  a  jury, 
and  from  order  denying  defendants'  motion  for  a  new  trial 
upon  the  judge's  minutes. 

The  action  was  brought  to  recover  $3^500;  a  quarter's  rent^ 

due  November  1st;  1869,  of  the  premises,  with  the  buildings 

thereon,  known  as  No.  475  Broadway,  running  through  to 

Mercer  street,  under  a  lease  of  the  premises  made  by  the 

plaintiffs,  the  owners,  to  the  defendants,  dated  January  15th, 

1869,  for  five  years  from  May  1st,  1869,  at  the  annual  rent 

of  $14,000,  payable  quarterly. 
Vol.  XTiTn.  28 
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The  lease  contains  the  usual  covenant  on  the  part  of  the 
defendants^  as  lessees,  to  pay  the  rent,  and  a;  covenant  on  the 
part  of  the  plaintiffs^  that  the  defendants,  on  paying  the  said 
rent  reserved,  and  fulfilling  all  the  covenants  and  agreements 
on  itiGir  pare,  shall,  during  the  term  granted  enjoy  and 
quietly  hold  said  demised  premises,  without  let  or  hindrance 
of  the  plaintiffs,  their  successors,  heirs  or  assigns,  or  any  other 
person  Avhatever.     It  also  contains  the  following  provision : 

^^  And  the  premises  hereby  demised  are  to  be  used  in  the 
business  of  importers  and  manufacturers  of  and  dealers  in 
cloaks  and  mantillas^  and  for  any  other  purposes  or  business 
not  more  hazardous,  as  respects  fire,  than  the  business  afore- 
said, but  lor  no  other  business,  without  written  permission 
'first  had  of  the  said  party  of  the  first  part,"  &c. 

The  deiendants,  by  their  answer,  admitting  the  lease,  and 
their  entry  and  occupation  of  the  premises  thereunder  down 
to  October  1st,  1869,  set  up  for  defense : 

FrsL  That  on  the  1st  of  October,  the  premises  having 
become  untenantable,  without  fault  on  their  part,  they  sur- 
rendered possession,  the  principal  cause  of  the  injury  to  the 
premises  having  been  the  improvements  on  the  adjoining 
property,  against  which  the  answer  alleges  that  the  plaintifb 
did  not  provide  proper  or  requisite  precautions. 

Second.  That  by  the  improvement  of  the  adjoining  prem- 
ises, certain  windows  in  the  north  gable  wall  of  the  building 
leased,  which  were  useful  and  important  for  the  purposes 
of  their  business,  were  closed,  and  that  they  surrendered  on 
that  account. 

Third.  The  defendants  admit  their  liability  for  the  rent 
down  to  October  1st,  1869,  the  date  of  their  alleged  surren- 
der, $2,333  34,  and  offer  judgment  for  that  amount 

The  court  having  awarded  the  opening,  and  close  to  the 
defendants,  they  gave  evidence  tending  to  show  that  about 
the  1st  of  June,  1869,  Mr.  William  C.  Rhinelander,  the 
owner  of  the  lot  adjoining  on  the  north,  tore  down  the  old 
building  standing  on  his  lot,  and  proceeded  to  excavate  the 
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same  for  the  purpose  of  erectinff  a  new  building  thereon^  but 
that  by  reason  of  the  defendants'  refusal  to  give  the  necessary 
license^  the  building  leased- was  not  properly  shored  up;  that 
as  the  excayation  proceeded^  the  foundation  of  the  north 
wall  of  the  building  gave  way  in  part;  and  the  wall  itself  and 
the  lower  floors  of  the  building  were  consequently  weakened 
and  impaired  solely  in  consequence  of  the  building  not  being 
shored  up ;  that  on  the  24th  day  of  August,  a  portiol:!  of  the 
ground  floor  settled  a  foot  or  two,  and  the  stairway  to  the 
second  floor,  the  ceilings,  &c«,  were  more  or  less  disturbed. 
On  that  day  the  defendants  wrote  to  the  plaintifl^,  that  by 
reason  of  the  settling  down  of  the  floor  the  premises  had  be- 
come untenantable,  and  that  they  should,  therefore,  be  com- 
pelled speedily  to  vacate  the  premises,  and  asking  with 
whom  and  where  they  should  leave  the  key.  The  plaintiffii 
replied,  that  they  should  decline  to  receive  the  key.  The 
defendants  continued  to  occupy  the  store,  being  more  or  less 
incommoded  by  the  results  of  the  excavation,  until  October 
Ist,  and  meantime,  the  erection  of  the  new  building  adjoin- 
ing closed  up  the  windows  on  the  north  gable.  On  the  30th 
of  September,  the  defendants  having  moved  out  their  stock 
of  goods,  &c.,  sent  the  key  of  the  front  door  of  the  store  on 
Broadway,  by  express,  to  the  plaintifis,  and  wrote  them  by 
mail  to  that  eflect,  stating  that  they  had  vacated  the  premises 
in  consequence  of  the  same  having  become  untenantable. 
The  defendants  refused  to  receive  the  key,  and  replied  by 
mail,  October  2d,  that  they  wholly  refused  to  accept  any 
surrender  of  the  premises,  or  to  accept  the  key,  and  would 
hold  the  defendants  liable  for  all  rent  to  accrue  under  the 
lease,  and  denying  that  the  premises  had  been  rendered  un- 
tenantable, but  that  if  they  had,  it  was  solely  occasioned  by 
the  defendants'  persistent  refusal  to  allow  the  property  to  be 
shored  up  and  protected  against  the  adjoining  excavation. 

There  was  no  pretense  of  any  other  surrender  or  attempt 
at  surrender  of  the  premises  on  the  part  of  defendants,  than 
this  of  October  Ist. 
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Between  the  date  of  the  execution  of  the  lease  aod  of  the 
commencement  of  the  term,  the  defendant  executed  to  one 
Fisher^  a  manufacturer,  a  written  lease  of  the  entire  fourth 
floor  of  the  building  and  of  a  portion  of  the  third  floor  for 
the  entire  period  of  the  defendants'  term  under  the  lease. 
Under  this  lease  Fisher  entered  into  possession  in  May,  1S69, 
of  the  portion  of  the  premises  so  leased  to  him,  and  continued 
so  to  occupy  the  same  and  to  carry  on  his  business  therein^ 
until  after  the  expiration  of  the  quarter  for  the  rent  of  which 
this  action  is  brought.  When  the  defendants  quitted  their 
part  of  the  building  and  sent  the  key  of  the  store  to  the 
plaintiff,  they  left  him  in  possession  of  the  third  and  fourth 
floors,  and  took  no  proceedings  whatever  to  remove  him.  It 
appears  also,  that  the  key  which  the  defendant  sent  by  ex* 
press  was  only  the  key  of  the  store ;  that  the  entrance  to 
the  lofts  occupied  by  Fisher,  was  by  a  separate  outer  door 
and  stairway  on  Broadway,  to  which  there  was  another  and 
diflerent  key,  and  that  no  offer  of  this  key  wns  made  to  the 
plaintiffs.  The  defendants  offered  to  prove  that  Fisher  had 
agreed  to  go  out  when  they  did,  and  they  only  received  rent 
from  him  up  to  the  time  they  left ;  but  this  evidence  was  ex- 
cluded as  immaterial.  Upon  this  state  of  facts,  the  defendants, 
having  rested,  the  plaintiffs  moved  the  court  to  direct  a 
verdict  in  their  favor  for  the  whole  quarter's  rent,  insisting 
that  the  defendants  had  proved  no  surrender,  and  the  court 
so  ordered,  and  the  defendants  excepted.  Defendants'  coun- 
sel submitted  a  series  of  requests  to  charge  the  jury,  but  the 
court  refused  to  charge  any  of  them,  and  defendants'  counsel 
excepted  to  each  refusal  separately. 

The  jury,  by  direction  of  the  court,  found  a  verdict  for  the 
plaintifig  for  $3,985  10. 

The  defendants'  coymsel  then  moved  for  a  new  trial  on 
the  minutes  of  the  judge,  upon  the  legal  exceptions  taken  in 
the  course  of  the  trial ;  on  the  exceptions  taken  to  the  refusal 
of  the  court  to  charge  as  requested  by  the  defendants  j  on 
the  exceptions  taken  to  the  charge  of  the  court  as  delivered^ 
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and  also  upon  the  ground  of  insufficient  evidence  to  warrant 
the  direction  of  the  court  to  the  jury  to  render  such  a  verdict, 
or  to  warrant  the  jury  in  rendering  such  a  verdict. 

The  motion  was  denied  by  the  court,  and  to  the  decision 
of  the  court  in  that  behalf,  and  each  and  every  part  of  it  the 
defendants'  counsel  then  and  there  duly  excepted. 

Judgment  was  thereaiter  entered  upon  the  verdict,  and 
defendants  appealed  from  the  judgment,  and  also  from  the 
order  denying  the  motion  for  a  new  trial. 

John  Geaham,  for  defendants  and  appeUants. 
Joseph  H.  Choate,  for  plaintiffs  and  respondents. 

By  the  court^  Freedman,  J. — ^The  covenant  for  quiet 
€njoymentcontained  in  the  lease  means  only  that  the  tenants 
£hall  not  be  evicted  by  a  paramount  title.  It  relates  only 
to  the  title,  and  not  to  the  actual  possession  or  undisturbed 
4)njoyment,  where  there  is  no  eviction  from  the  premises 
•demised. 

Nor  is  there  any  actual  or  implied  contract  or  warranty 
on  the  part  of  the  plaintiffs  in  this  case,  that  the  premises 
demised,  shall  be  or  continue  fit  for  the  purposes  of 
clefendants'  business.  The  clause  contained  in  the  lease, 
which  requires  the  premises  to  be  used  in  the  business  of 
importers  and  manufacturers  of  and  dealers  in  cloaks  and 
mantilhis,  or  for  any  business  not  more  hazardous,  as  respects 
fire,  than  the  business  specifically  mentioned,  cannot  be  con- 
strued into  any  such  implied  contract  or  warranty  {Howard 
agt.  Doolittk,  3  Duerj  464 ;  Doupe  agt.  Genin,  1  Sweeny^  29; 
uffirmed^  45  JV:   J.,  119). 

Myers  agt.  BurnSy  35  N.  F.,  269,  is  not  an  authority  for 
the  proposition  that  it  should  be  so  construed.  In  the  last 
mentioned  case,  the  landlord  had  leased  the  premises  ^^  as  a 
first  class  hotel,"  and  had  covenanted  ^^to  keep  the  said 
hotel  and  premises  in  good  necessary  repair  during  the  term, 
at  his  own  proper  charge  and  expenses." 
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To  defeat  plaintifis'  action,  therefore,  defendantB  bad  eitiier 
to  prove  an  eviction^  or  to  bring  themselves  within  ihe  pro- 
visions of  the  act  of  1860^  and  before  the  verdict  randerad 
against  them^  pursuant  to  the  direction  of  the  court,  can  be 
upheld,  it  must  appear  clearly,  that  they  failed  to  do  either* 
The  defendants  hud  the  affirmative  of  the  issue.  Tbera 
being  no  conflict  of  evidence,  when  they  rested  their  proofs^ 
all  presumptions  and  inferences  which  they  would  have  had 
a  right  to  ask  the  jury  to.  draw  in  their  favor  from  the  facta 
proven,  if  the  case  had  been  submitted  to  the  jury,  are  to 
be  conceded  to  them. 

The  adjudications  ot  this  state,  bearing  up<3n  the  general 
subject  of  interference  by  landlords  with  t^ants,  may  be 
assorted  into  three  distinct  and  entirely  different  classes  of 
cases,  the  remedy  for  each  class  being  peculiar  to  it,  viz. : 

1^^.  Cases  where  the  tenant  is  evicted,  without  the  wilful 
or  voluntary  agency  of  the  lan^ord,  from  the  whole  or  some 
part  of  the  demised  premises ;  as  for  example,  an  eviction  of  the 
tenant  by  title  paramount  of  the  contiguous  proprietor.  Here^ 
if  the  eviction  is  from  the  whole  premises,  the  tenant  is  not 
chargeable  with  rent ;  but  if  it  be  from  a  part  of  the  premises, 
the  law,  in  its  inability  to  impute  blame  to  the  landlord  for 
the  act  of  another  person,  requires  the  rent  to  be  appor* 
tioned,  so  that  the  tenant  shall  be  liable  to  pay  for  suck 
portions  of  the  premises  as  he  retains  (Moffat  agt.  Strangj  9 
Bosw.j  57 ;  and  see  Mark  agL  Patching  29  How.y  20). 

2d.  Cases  where  the  landlord  commits  an  act  or  acts  of 
trespass,  which  interfere,  more  or  less,  with  the  beneficial 
enjoyment  of  the  premises,  but  which  leave  the  demised 
premises  intact,  and  do  not  deprive  the  tenant  of  any  part  of 
them,  so  that,  though  he  may  be  injured,  he  is  not,  thereby 
dispossessed.  Here  the  rule  is,  inasmuch  aa  the  wrongful 
act  of  the  landlord  stops  short  of  depriving  the  tenant  of  any 
portion  of  the  premises,  that  such  trespass  is  no  defense 
against  the  liability  for  rent,  and  the  tenants^  sole  remedy 
therefor  is  an  action  for  damages  against  the   wrongdoer 
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{Edgertan  agt  Paigey  20  N.  Y.j  283 ;  Lowisherry  agt.  Snyder^ 
SI  N*  Y.f  614 ;  Cram  agt  Prossery  2  Sand/.^  120  ;  Mortimer 
agt  JBrufiO)  6  Bo8W.f  663 ;  Peci  agt  HUer^  31  £ar&.,  ]  17). 

3^4  Cases  where  the  landlord  enters  wilfully  upon  and 
expela  the  tenant,  actually  or  constructively;  from  a  part  of 
the  demised  premises.  Here  the  rule  is,  that  the  whole 
rent  is  suq[>^ided  during  the  term,  though  the  tenant,  con^ 
tinae  in  possession  of  the  residue  {Christopher  agt  Austin^ 
1  Kern.,  217.;  Peck  agt  Hiler,  24  Barb.,  178), 

No  eviction,  actual  or  constructive,  within  the  decision 
of  any  of  these  cases  has  been  proved  in  the  case  at  bar. 
The  right  of  William  C.  Rhinelander,  the  owner  of  the  lot 
atc^oining  tiie  premises  in  question  on  the  north,  so  to  im« 
prove  and  build  upon  his  own  lot,  as  to  shut  up  the  windows 
in  the  north  wall  of  the  premises. demised  to  the  defendants, 
there  being  no  question  of  ancient  lights,  cannot  be  disputed, 
and  as  the  lease  contains  no  covenant  against  it,  the  closing 
up  of  said  windows  by  Rhinelander  cannot  be  tortured 
into  an  eviction,  actual  or  constructive,  of  the  defendants 
from  the  whole  or  any  part  of  the  demised  premises.  Even 
had  the  plaintifis  themselves  owned  Ehinelander's  lot  and 
built  on  such  land  in  such  a  manner  as  to  obstruct  and 
darken  the  windows  in  the  premises  demised,  such  act, 
even  if  it  were  a  ground  for  damages,  would  not  Lave 
operated  as  an  eviction  {Palmer  agt.  Wetmore,  2  Satidf., 
316;  Parker  agt.  Foote,  19  Wend.,  309;  Meyers  agt 
Oemmel,  10  Barb.,  637). 

Not  having,  shown  an  eviction  independently  of  the  act 
of  1860,  the  next  inquiry  is,  whether  defendants  have 
brought  themselves  within  the  provision  and  purview  of 
that  act 

Now  it  is  true,  that  the  literal  reading  of  the  statute  is, 
that  if  a  building,  without  any  fault  or  neglect  on  the  part 
of  the  lessee,  be  destroyed,  or  be  so  injured,  as  to  be  un- 
tenantable and  nnfit  for  occupancy,  the  lessee  shall  not  be 
liable  to  pay  rent  after  such  destruction  or  injury,  unless 
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Otherwise  expressly  agreed^  and  may  quit  and  surrender  the 
possession.  The  defendants  claim  the  benefit  of  such  literal 
readings  and  insist  that  the  statute  should  be  so  construed  as 
to  mean  that;  whenever  the  demised  premises  become  un- 
tenantable and  unfit  for  occupancy^  that  constitutes  an  evic- 
tion of  the  lessee,  suspending  the  right  of  tiie  landlord  to 
rent  so  long  as  it  lasts,  and  that,  in  addition  to  this,  the  lessee 
may  quit  and  surrender  and  thus  absolutely  annul  the  lease ; 
that  he  has  this  option,  but  is  not  bound  to  exercise  it.  But 
as  such  literal  interpretation  would  lead  to  the  absurd  con- 
sequence, in  ease  of  the  destruction  or  unfitness  of  only  a 
comparatively  small  part  of  the  demised  premises,  of  con- 
tinuing the  lessee  in  the  enjoyment  and  occupation  of  the 
premises,  and  yet  absolving  him  from  all  rent,  it  cannot  be 
adopted.  As  laws  must  necessarily  deal  in  generals,  and  can- 
not descend  to  particulars,  and  as  the  inter{H*etation  of  them 
is  the  application  of  them  to  particular  cases,  and  as  the 
presumption  is  against  an  absurd  intent,  whenever  the  words 
taken  in  their  ordinary  sense  would  lead  to  such  a  conse- 
quence, it  is  the  duty  and  province  of  the  courts  to  so  far 
restrict  their  meaning  as  to  avoid  such  a  consequence. 
Domat  says  upon  the  point :  "  Whenever  it  appears  that 
the  sense  of  a  law,  how  clear  soever  it  may  appear  in  the 
words,  would  lead  us  to  false  consequences,  and  to  decisions 
that  would  be  unjust,  if  the  law  were  indiflferently  applied  to 
everything  that  is  contained  within  the  expression,  the  pal- 
pable injustice  that  would  follow  from  this  apparent  sense, 
obliges  us  to  discover  by  some  kind  of  interpretation,  not 
what  the  law  says,  but  what  it  means,  and  to  judge  by  its 
meaning,  how  far  it  ought  to  be  extended,  and  what  are  the 
bounds  that  ought  to  be  set  to  its  sense."  The  interpreta- 
tion here  refered  to  is  to  be  guided  again  by  certain  well 
established  rules,  and  one  of  the  most  prominent  of  these, 
and  one  which  helps  us  most  in  the  discovery  of  the  true 
meaning  of  the  law,  is  the  reason  of  the  law,  or  the  cause 
which  moved  the  legislature  to  enact  it.     This  ought  not  to 
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be  confounded  with  the  mind  of  the  law ;  for  that  is  nothing 
but  the  genuine  meaning  of  it^  for  the  finding  out  of  which 
we  call  in  the  reason  of  it  to  our  assistance. 

Another  rule  is,  that  in  case  of  doubt,  a  statute  consisting 
of  divers  parts  or  clauses  is  to  be  judged  by  looking  at  the 
whol6,  and  to  be  construed  so  as  to  carry  out  the  intention 
of  the  law-making  power.  The  whole  context  may  be  con^ 
sidered  in  endeavoring  to  collect  such  intention,  although 
the  immediate  object  of  the  inquiry  be  the  meaning  of  an 
isolated  clause. 

The  reason  and  spirit  of  cases,  therefore,  make  the  law,  and 
not  the  mere  letter. 

Now  what  was  the  reason  for  the  passage  of  the  statute  in 
question,  and  the  main  intent  of  the  legislature  in  enacting  itf 

At  the  time  of  such  passage  the  law  was  firmly  settled, 
by  a  long  series  of  adjudications  in  the  English  courts  as  well 
as  our  own,  that  upon  a  lease  for  years,  with  a  covenant  to 
pay  a  stipulated  annual  rent,  the  rent  is  payable  by  a  lessee 
to  the  end  of  his  term,  though  the  property  be  destroyed  by 
fire,  and  that  the  lessee  has  no  relief  against  an  express  cov- 
enant to  pay  the  rent,  either  at  law  or  in  equity,  unless  he 
has  protected  himself  by  a  stipulation  in  the  lease,  or  the 
landlord  has  covenanted  to  rebuild.  This  rule  operated  so 
harshly  in  many  cases  that,  as  is  well  known,  the  legislature 
interfered  by  the  passage  of  the  act  now  under  consideration. 
The  act,  in  the  absence  of  a  written  agreement  or  covenant 
to  the  contrary,  reverses  the  prior  rule  of  law  and  affords 
relief  not  only  against  fire,  but  against  the  elements  generally 
and  any  other  cause,  by  which  the  building  may  be  so  far 
injured  as  to  be  untenantable  and  unfit  for  occupancy.  But 
it  makes  no  apportionment  or  division  of  the  building,  or  of 
its  destruction,  untenantableness  or  unfitness.  Consequently, 
60  long  as  the  lessee  remains  in  possession  and  use  of  a  part 
of  the  building,  it  is  conclusive  evidence  as  against  him  that 
iu  has  not  been  destroyed  and  that  it  is  not  untenantable  or 
unfit  for  occupancy  within  the  meaning  of  tlie  act 
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In  order  to  give  due  weight  and  effect  to  these  varioua  coa« 
siderationsy  which  have  been  noticed^  it  must  be  taken  to 
have  been  the  true  intention  of  the  legislature  to  absolve  the 
lesseOi  ui  the  cases  contemplated  by  the  statute,  from  the 
payment  of  rent,  provided  he  avails  himself  of  the  privilege 
given  to  quit  and  surrender  possession  of  the  leasehold 
premises  and  of  the  land  so  leased  or  occupied.  The  reason 
and  purpose  of  the  law  and  the  nature  of.  tiie  grievance  it 
was  designed  to  remedy  forbid  us,  as  the  respondents  have 
correctly  argued,  to  construe  the  two  clauses  of  the  statute 
independently  of  each  other,  or  to  give  the  lessee  the  benefit 
of  the  relief  from  the  rent  except  upon  the  condition  of  hia 
quitting  and  surrendering  the  possession. 

It  remains,  therefore»  to  be  considered  whether  the  defend- 
ants have  quitted  and  surrendered  such  possession* 

According  to  the  evidence  the  defendants  forwarded  the 
key  of  the  outer  door  to  the  store  on  the  first  story,  to  the 
plaintifis  by  express,  and  at  the  same  time,  September  30, 
1869,  advised  plaintiflSs  of  it  by  letter  through  the  post-office. 
Plaintiffs  acknowledged  the  receipt  of  the  letter  under  date 
of  October  2,  1869,  and  absolutely  refused  to  accept  any 
surrender  of  the  premises,  or  the  key,  upon  the  ground  that 
the  premises  were  not  untenantable,  and  that,  if  they  were, 
it  was  the  fault  of  the  defendants  in  consequence  of  their  per- 
sistent refusal  to  allow  the  building  to  be  protected  against 
the  consequences  of  the  excavation  on  the  adjoining  lot. 
Plaintiffs  also  notified  defendants  that  they,  the  defendants 
would  be  held  liable  for  all  rent  to  accrue  under  the  lease. 
If  the  surrender  was  complete  in  fact  and  sufficient  in  law, 
the  reasons  assigned  by  plaintiiK  for  their  refusal  to  accept 
it,  are  wholly  immaterial.  If  incomplete  and  insufficient, 
defendants  were  not  relieved  by  any  of  the  grounds  upon 
which  plaintifis  based  their  refusal,  or  the  manner  of  such 
refusal,  from  the  necessity  of  making  an  effectual  surrender. 
The  evidence  further  showed,  that  the  defendants  had  ex- 
ecuted a  written  lease,  for  the  whole  unexpired  term  of  their 
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own  leaae,  to  one  Fisher^  of  the  fourth  and  part  of  the  third 
story  of  the  building  in  questioo,  that  under  this  sub-lease 
Fisher  had  entered  into  possession  and  was  engaged  in  the 
manu&cture  of  tassels  and  fringes  upon  said  premises  and  em- 
ployed fifteen  or  twenty  people  in  that  business ;  that  at  the 
time  of  defendants'  removal  from  the  building  they  left  Fisher 
behind  in  the  occupation  of  the  parts  leased  to  him^  and  that 
he  remained  in  the  occupation  and  full  enjo}rment  of  those 
part3  for  a  month  or  two  after  the  first  day  of  October^  1869. 
It  also  appeared  that  defendants  took  no  proceedings  what- 
ever to  remove  Fisher )  that  the  key  sent  by  them  by  expresa 
was  only  the  key  of  the  store ;  that  the  entrance  to  the 
upper  stories  occupied  by  Fisher  was  by  a  separate  outer 
door  and  stairway  on  Broadway,  to  which  there  was  another 
and  difierent  key,  and  that  no  ofler  of  this  key  was  made  to 
the  plaintiffs.  As  Fisher's  title  was  good  against  the  plain- 
tifls  and  his  continued  occupation  constituted,  in  judgment 
of  law,  possession  by  the  defendants,  the  surrender,  made  by 
the  latter  of  the  key  of  the  store,  leaving  Fisher  in  possession 
of  the  upper  part  of  the  building,  was  no  surrender  in  law 
or  in  fact,  of  the  possession  of  the  leasehold  premises  and  of 
the  land  covered  by  their  lease,  within  the  meaning  of  the 
act  of  1860.  The  defendants,  therefore,  continued  liable  on 
their  covenant  to  pay  the  rent. 

As  a  necessary  corollary,  defendants'  offer  to  prove  that 
Fisher  agreed  to  go  out  with  the  defendants,  that  pursuant 
to  an  arrabgement  made  with  him  he  had  no  longer  any 
right  to  continue  the  occupation,  and  that  they  declined  to 
receive  rent  from  him  after  their  own  removal,  were  properly 
excluded  as  immaterial.  No  agreement,  understanding,  or 
dealings  between  them  and  Fisher  could  amount  to  a  quitting 
and  surrender  of  the  possession,  so  long  as  Fisher  remained 
actually  in,  and  so  long  as  his  possession  was  their  possession 
and  not  the  plaintiflV. 

The  views  so  far  expressed  render  it  unnecessary  to  in- 
quire whether  or  not  the  defendants  were  precluded  by  their 
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refusal  to  allow  the  building  to  be  shored  up  from  invoking 
the  benefit  of  the  act  of  1 860. 

The  denial  of  defendants'  motion^  at  the  trial,  for  leave  to 
amend  the  answer  by  the  insertion  of  a  defense  of  fraud  by 
plaintiffb  in  the  procurement  of  defendants'  execution  of  the 
lease  in  question^  was  a  matter  not  only  resting  in  the  sound 
discretion  of  the  court,  but  perfectly  proper  under  the  circum- 
stances. A  motion  for  leave  to  set  up  a  new  and  separate 
defense,  and  to  raise  an  entirely  new  issue,  the  granting  of 
which  would  operate  as  a  surprise  upon  the  plaintiflSs,  should 
never  be  allowed  at  the  tria}. 

The  judgment  and  order  appealed  from  should  be  severally 
affirmed  with  costs. 

CuBns  and  Sedgwick,  JX  concurred. 
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3 


NEW  YORK  PRACTICE  REPORTS.     446 


Porter  agt.  Parmly. 


N.  Y.  SUPERIOR  COURT. 

Mart  C.  Porter,  execatrix  of  the  last  will,  Ac,  of  Giles 
W.  Porter,  deceased,  plaintiff  and  respondent,  agt. 
Eleazer  Parhlt,  defendant  and  appellant. 

A  mortgage  ofponotuU  ehtUUU  is  a  sale  on  condition.  Uiider  it  the  legal  title  to  the 
property  is  vested  in  the  mortgagee,  subject  to  the  right  of  the  mortgagor  to  per- 
form the  condition. 

Upon  breach  of  the  condition  of  a  chattel  mortgage,  the  legal  title  becomes  absolnte 
in  the  mortgagee,  leaving  a  mere  equity  in  the  mortgagor.  The  mortgagee  may 
thereupon  take  possession  of  the  property,  and  so  far  as  the  legal  rights  of  Uie 
parties  are  concerned,  he  may  thenceforth  treat  it  as  his  own.  Bnt  if  he  paoues 
moh.  8  ooone  he  waivw  bto  elaim  fbr  any  deficiency  that  migtit  otlierwlse  ariw. 

If  the  mortgagee,  in  addition  to  his  legal  ngbts,  desires  to  extinguish  the  mort^ 
gagor's  equity,  after  forfeiture,  he  must  make  a  fair  and  bona  fide  sale  under  the 
power  contained  in  the  mortgage,  or  have  recourse  to  actual  foreclosure  of  the 
equity  by  judicial  proceedings. 

All  legal  claim  of  the  mortgagor  being  gone  after  forfeiture,  he  cannot  sue  for  the 
property,  nor  sell  it,  or  give  another  valid  mortgage  or  lien  upon  it.  Nor,  after 
forfeiture,  is  the  mortgagee  bound,  at  law,  to  receive  the  amount  of  the  mortgage 
debt  and  restore  the  property  to  the  mortgagor. 

While  the  mortgagor  retains  possession,  before  default,  he  may  sell  and  deliver  the 
property,  and  the  purchaser  takes  all  the  interest  the  mortgagor  had  thereto,  and 
holds  it  subject  to  the  mortgage.  Such  purchaser  may  again,  before  default,  eell 
and  deliver  to  another  with  the  like  effect,  and  in  such  case  the  remedy  of  the 
mortgagee,  upon  maturity  of  the  mortgage  debt,  is  to  follow  the  property  and 
recover  it  from  the  possession  of  the  last  purchaser. 

If  after  default,  the  mortgagor  is  allowed  to  remain  in  possession,  he  may  transfer 
snch  possession  together  with  his  equity  of  redemption.  That  is  all  the  interest 
he  has  in  the  property,  and  all  he  can  transfer,  even  to  a  horiM  fide  purchaser  fur 
full  value.  But  the  mortgagee  may,  at  any  time,  take  the  property  out  of  the 
possession  of  snch  bona  fide  purchaser. 

Until  default  in  the  conditional  payment,  the  mortgagor  has  such  a  possessory  right 
for  a  definite  period  in  the  chattels  mortgaged  against  the  mortgagee,  coupled 
with  the  right  of  redemption,  as  is  liable  to  levy  and  sale  on  execution.  In  snch 
case  the  purchaser  at  the  sale  on  the  execution  takes  the  property  subject  to  the 
dne  mortgage,  and  acquires  with  it,  a  right  to  redeem  it  by  payment  of  the  amount 
on  the  mortgage. 

But  after  the  mortgagee  has  acquired  an  absolute  title  to  the  property  by  reason  of 
the  mortgagor's  default  there  is  not  left  such  a  possessory  right  or  interest  in  the 
mortgagor  as  is  liable  to  be  sold  under  an  execution  against  him,  and  the  rule  is 
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the  same  tboogh  the  mortgagor  ii  allowed  to  remaia  in  poflMsaiou  after  the  default, 
lo  such  case  hia  poeaeasion  is  merely  hj  tb«  auireraDce  and  as  the  bailee  of  the 
mortgagee. 

The  mortgagee's  rights  as  againat  creditors  thns  defined,  may  still  become  impalted 
and  perhaps  lost  by  a  nonHsompliance  with  the  statoiory  requirements  againat 
fraodaleut  oonveyances  and  mortgages. 

The  act  of  1833  reqairing  cbattel  mortgages  to  be  filed,  does  not  repeal  the  statute 
as  to  Awidnleut  cohveyanoea  (2  B,  A,  136j,  but  imposes  on  the  mortgagee, 
who  is  willing  that  the  mortgaged  property  should  remain  in  the  possession  of 
the  mortgagor,  the  duty  of  giviug  notice  of  the  exi-^ieuce  and  continuance  of  hia 
mortgage,  by  having  the  same  filed  and  reiileil,  as  provided  for  in  the  act. 

Whether  a  rejilifig  of  the  mortgage,  as  to  creditors  of  the  mort^^agor  is  whcrfl  j 

'  nnnecedsary  after  de/atUt — Qtterg  t 

But  where,  as  in  this  case,  an  actual  chanfftofpouettivn  has  taken  place,  after  deAwh, 
by  the  mortgagee  delivering  possession  of  the  property  to  a  partner  of  the  mart' 
gagor  (without  removal)  with  the  consent  of  the  latter,  it  cannot  be  deemed  fraud- 
ulent against  a  creditor  of  the  mortgagor,  twl.okuew  of  the  mortgage)  whose 
'lemand  did  not  become  merged  into  a  judgment  until  after  such  change  of  poa- 
session,  although  after  the  expiration  of  one  year  from  the  filing  of  the  mort^^ago 
and  no  refiliug  had  taken  place. 

A  sale  of  the  property  on  such  judgment  and  jBzecution  set  aside,  on  the  ground  tliat 
the  mortgagor  had  then  no  interest  in  the  property  subject  to  levy  and  sale,  the 
title  of  the  property  was  absolutely  vested  in  the  mortgagee. 

Oeneral  Term^  March^  1872 

Before  Monell,  P.  J.j  Fbeedman  and  Curtu,  JJ. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  Giles  W.  Porter  against  the  . 
defendant^  for  the  wrongful  seizure  and  sale  of  personal  prop- 
erty, the  alleged  property  of  said  Porter. 

The  defendant  interposed  a  general  denial 

During  the  pendency  of  the  action,  Giles  W.  Porter  died, 
and  the  action  was  continued  by  and  in  the  name  of  Mary 
C.  Porter,  acting  executrix  of  the  last  will  and  testament  of 
said  Giles  W«  Porter,  as  plaintiff. 

The  issues  were  referred,  by  consent  of  parties,  to  a  referee 
to  hear  and  determine  the  same,  who  found  the  following 
facts  and  conclusions  of  law : 

Facts,  First  That  for  some  time  prior  to  June  1,  1850, 
the  defendant  in  this  action,  was  the  owner  of  certain  furni- 
ture then  being  in  a  certain  hotel,  situated  in.  the  city  of 
New  York,  known  as  Rathbun's  Hotel;   such  furniture  ilieu 
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being  in  the  possessioo  of  one  Benjamin  Rathbun  and  John 
'F.  Porter,  who  were  then  conducting  the  .business  of  keeping 
«aid  hotel  as  partners,  and  such  furniture  being  part  of  the 
equipment  of  said  hotel  and  used  in  conducting  said  business. 

Second.  That  at  some  time  prior  to  the  1st  day  of  June, 
1850,  an  agreement  was  made  between  the  defendant  and 
the  said  John  F.  Porter,  by  which  the  said  defendant  sold  to 
«aid  Porter,  and  the  said  Porter  purchased  of  said  defendant 
the  said  furniture  above  mentioned  for  the  sum  of  eight 
thousand  seven  hundred  and  fifty-seven  dollars  and  four  cents, 
the  said  sum  to  be  secured  to  and  to  be  paid  to  said  defend* 
ant  by  the  said  Porter,  by  executing  and  delivering  to  said 
defendant  the  bond  of  said  Porter  conditioned  for  the  pay- 
ment of  said  sum  on  demand,  and  also  by  a  mortgage  on 
said  furniture,  to  be  executed  by  said  Porter  to  the  defend* 
ant 

That.  That  said  agreement  was  carried  out  on  or  about 
the  1st  day  of  June,  i  850,  by  the  execution  and  delivery 
by  said  John  F.  Porter  of  his  bond  conditioned  for  the  pay- 
ment of  $8,757  04,  to  the  defendant  on  demand,  with  in- 
terest from  1st  May,  1850,  and  by  the  execution  and  delivery 
to  the  defendant  uf  a  mortgEige  on  said  furniture, .  which  ex« 
pressed  that  it  was  on  condition  that.thb  same  should  be 
void  if  said  Porter  should  pay  the  amount  secured  by  said 
bond  on  demand  with  interest  as  aforesaid,  and  also  the  sum 
of  fifty-fiye  hundred  dollars  on  demand,  with  interest,  which 
mortgage  contained  a  power  of  sale  in  case  of  default  in  pay- 
ment, and  a  provision  that,  until  default,  said  Porter  was  to 
remain  in  possession  of  the  property  therein  described ;  which 
^d  bond  and  mortgage  were  respectively  dated  on  June  1st, 
1850,  and  which  mortgage  was  duly  filed  on  the  15th  day 
of  June,  1 850,  in  the  ofiice  of  the  register  of  the  city  and 
county  of  New  York, 

Fourth.  That  on  the  same  day  of  the  execution  of  said 
bond  and  mortgage,  and  also  some  time  in  the  month  of 
April,  1851,  the  amountT  meationed  in  and  secured  by  said 
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bond  was  demanded  of  the  said  Porter^  and  payment  thereof 
required^  and  possession  of  thi  property  described  in  said 
mortgage  was  also  demanded,  but  on  neither  of  said  occamons 
was  said  amoant  paid.  That  on  one  of  said  occasions  it 
was  agreed  between  the  said  defendant  and  said  PoVter,  that 
the  said  Batbbun  should  be  and  remain  in  possession  of  said 
property  for  the  defendant— he,  the  defendant,  stating  on 
that  occasion,  that  he  would  not  trust  said  Porter  with  the 
property. 

Fifth.  That  said  Benjamin  Rathbun  and  John  F.  Porter, 
continued  to  be  partners  engaged  in  carrying  on  the  business 
of  keeping  said  hotel  from  the  time  of  the  execution  of  said 
mortgage  up  to  the  time  of  the  sale  under  said  mortgage 
hereinafter  mentioned,  and  that  said  property  so  mortgaged 
continued  to  remain  in  said  hotel  as  the  equipment  and 
furniture  thereof,  and  to  be  used  in  the  carrying  on  such  part- 
nership business  during  the  same  period. 

Sixth.  That  the  said  mortgage  was  not  refiled  in  the  office 
of  the  register  aforesaid  within  thirty  days  next  preceding 
the  expiration  of  one  year  from  the  first  filing  thereof,  but 
was  so  filed  on  the  3d  day  of  July,  1851. 

Seventh.  That  on  the  2d  day  of  July,  1851,  the  said 
John  F.  Porter,  by  his  statement  made,  signed,  and  verified 
by  him,  confessed  a  judgment  in  favor  of  Giles  W.  Porter, 
assignee  of  Porter  &  Ballard,  for  the  sum  of  $13,060  8!^ 
which  statement  was  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  and  judgment  was  entered 
thereon  in  the  supreme  court  for  said  amount  on  the  last 
mentioned  day. 

Eighth.  That  on  the  second  day  of  July,  1851,  an  execu- 
tion against  property  was  issued  on  said  judgment  and 
delivered  to  the  sheriff  of  the  city  and  county  of  New  York. 
By  virtue  of  which  execution  the  said  sheriff  levied  upon,  and 
afterwards  and  on  the  21st  day  of  July,  1851,  sold  at  public 
vendue  to  the  said  Giles  W.  Porter  all  the  right,  title  and  in- 
terest which  the  said  John  F.  Porter  had  on  the  2d  day  of 
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July,  1851,  or  at  any  time  afterwards^  of^  in  and  to  all  th^ 
furniture,  goods  and  chattels  on  the  premises  known  as 
Bathbun's  Hotel  in  Broadway,  in  the  city  of  New  York,  and. 
all  interest  in  such  property,  which  the  said  sheriff  was 
authorized  to  sell,  and  executed  and  Slivered  to  said  Gilesi 
W.  Porter,  a  bill  of  sale  therefor ;  that  the  price,  at  wbi<ih. 
the  same  was  sold  was  the  sum  of  $6,000,  but  that  no  money 
was  paid  on  account  thereof^  said  amount,  less  sheriff's  fees, 
being ,  credited  on  the  execution.  That  on  said  sale,  said 
right,  title  and  interest  was  put  up  and  sold  as  one  lot  and 
not  in  detached  parcels,  and  that  said  sale  took  place  .in  or. 
upon  some  portion '  of  said  hotel,  where  the  property  was 
situated,  the  same  being  distributed  throij^hout  various  rooms 
in  said  hotel^  in  the  customary  places  for  use. 

Ninth  That  before  said  confession  of  judgment,  said  Giles 
W.  Porter  knew  of  the  existence  of  the  mortgage,  hereinbe- 
fore mentioned* 

Tenth.  That  the  said  defendant  did,  by  an  instrument  in 
writing  endorsed  on  said  mortgage  and  bearing  date  the  1st 
day  of  July,  1851,  make,  constitute  and  appoint  Abraham 
T.  HiUyer  his  true  and  lawful  attorney  for  him  and  in  his 
name  to  take  possession  of  the  goods  and  chattels  and  prop- 
erty mortgaged  and  described  in  said  mortgage,  and  in  the 
inventory  thereunto  annexed,  and  to  sell  the  same  by  virtue, 
of  the  power  of  sale  therein  contained,  and  to  take  ail  proper 
ways  and  means  to  foreclose  said  mortgage  and  collect  the 
moneys  due  thereon,  and  confirming  all  he  might  lawfully  do 
by  virtue  thereof;  and  thereupon  said  mortgage  with  said 
instrument  indorsed  thereon  was  delivered  to  said  HiUyer* 
That  the  said  HiUyer,  at  that  time,  was  one  of  the  deputies 
of  the  sheriff  of  the  city  and  county  of  New  York,  and  the 
same  who  made  the  sale  on  the  execution  hereinbefore  men- 
tioned. 

Eleventh.  That  no  possession  was  taken  by  said  HiUyer, 

under  the  power  indorsed  on  said  mortgage  untU  after  the 

Sd  day  of  July,  1851,  but  that  on  some  day  subsequent 
Yoii.  TCTiTTT.  29 
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thereto  he  did  take  posfiessioa  under  said  mortgage  of  all  the 
pfopmty  mentioDed  ia  said  mortgage  then  in  said  hotels  and 
ailso  did  without  authority,  direction  or  consent  from  the 
def^ndaot/  take  posseasion  of  other  property  in  said  hotel  not 
eovered  Dy  or  mciuded  in  said  inortgage,  and  on  the  6th  day^ 
of  Augusti  1851 9  he  caused  all  of  said  property  9x^  tekka 
poesession  of  by  him  to  be  exposed  for  sale  at  public  auction, 
and  the  said  public  sale  of  said  property  was  commenced  on 
that  day,  and  was  continued  for  some  days  tbereafteri  until 
ttie  whole  of  the  said  property  was  sold.  That  after  said 
sale^  said  property  was  removed  by  the  purchasers,  and  the 
];^ro(*of^48  were  received  by  said  Abraham  T.  Hillyer.  That 
the  defendant  did  not,  in  any  manner,  authorize,  direct  or 
ratify  the  sale  by  said  Hillyer,  of  any  property  other  thaa 
such  as  was  covered  by  said  mortgage. 

TwelftK  That  the  value  of  the  property  mentioned  in  said 
mortgage  and  so  sold  by  the  said  Hillyer,  was  the  sum  of 
eleven  thousand  and  eighty*five  45-100  dollars,  and  that  the 
interest  on  said  sum  from  the  15th  day  of  August,  1851,  to 
the  date  of  this,  my  report,  is  the  sum  of  fifteen  thousand 
three  hundred  and  forty-one  dollars  and  fifty-two  cents 
($15,841   52). 

Thirteenth.  That  said  Giles  W.  Porter  departed  this  life 
some  time  in  the  year  1859,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of  the 
proper  county,  and  letters  testamentary  issued  thereon  to 
the  pluintifi)  the  only  executor  named  in  said  will  who 
qualiiied. 

And  from  the  said  facts  so  found  by  me,  I  have  arrived  at; 
and  do  hereby  report  the  following  as  my  conclusions  of 
law: 

-  FirsU  That  as  at  the  time  the  said  agreement  between  the 
defendant  and  John  F.  Porter  and  Benjamin  Rathbun.in  the 
f6urth  conclusion  of  fact  mentioned  was  entered  into,  the 
said^  Johri  F.  Porter  and:  Benjamin  Rathbun  were  partners, 
4ind  as  the  portgaged-  property  at  that  time  was  used  ia 
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Carrying  on  such  partnership  business,  and  as  such  partner- 
ship and  such  use  of  said  mortgaged  property  continued  afler 
such  agreement  was  made,  there  was  not,  in  judgment  of  law^ 
an  actual  change  of  possession  of  the  mortgaged  property. 

Second.  That  although  payment  of  the  amount  secured  by 
said  mortgage  was  demanded  and  refused,  yet  as  there  was 
no  change  of  possession  of  said  mor^aged  property,  the  title 
to  the  same  was  not  absolute  at  law  in  the  defendant  after 
the  expiration  of  one  year  from  the  filing  thereof  as  against 
the  creditors  of  John  F.  Porter.  ^ 

Third.  That  the  mortgage  executed  by  the  said  John  F. 
Porter,  to  the  defendant  not  having  been  refiled  within  the 
thirty  days  next  preceding  the  expiration  of  one  year  from 
the  time  of  the  original  filing,  the  same  ceased  to  be  valid  as 
against  the  creditobi  of  John  F.  Porter,  and  teas  on  the  2d 
day  of  July*  1861,  void,  and  of  no  efiect  as  against  Giles  W. 
Porter,  assignee  ot  Porter  &  Ballard,  a  creditor  in  whose 
favor  judgment  was,  on  that  day,  entered  against  John  F. 
Porter,  and  execution  issued  thereon. 

Fourth.  That  although  at  the  time  of  the  sale  to  Giles  F. 
Porter,  upon  the  execution  of  said  judgment,  the  said  mort- 
gage was  valid  and  subsisting  as  between  the  defendant  and 
John  F.  Porter,  and  although  said  sale  was  expressly  made  of 
the  right,  title  and  interest  of  John  F.  Porter  in  the  prop- 
erty, yet  the  said  Giles  W.  Porter  was  not,  by  reason  of  his 
purchase  on  said  sale,  esfajpped  from  setting  up  the  invalidity 
of  such  mortgage  as  against  him. 

Fifth.  That  as  the  mortgage  held  by  the  defendant  had 
ceased  to  be  valid  at  the  time  of  sale  as  agauist  Giles  W. 
Porter,  he  did,  by  the  sale  to  him  of  the  right  title  and  in- 
terest of  John  F.  Porter  in  the  property,  acquire  the  title  to 
and  become  the  absolute  owner  of  the  mortgaged  property 
itself,  free  and  clear,  and  discharged  of  any  lien  of  the  defend- 
ant's mortgage. 

Sixth.  That  the  sherifi)  in  making  such  sale,  complied 
with  all  the  requirements  of  law  in  relation  to  sales  of  per- 
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fsonal  property  ou  execution^  and  that  the  sale  of  the  right, 
title  and  interest  was  properly  made  in  one  parcel. 

Seventh.  That  the  defendant  has  no  right  to  object  to  the 
manner  in  which  said  sale  was  made,  or  as  to  any  of  the  pro- 
ceedings connected  therewith. 

Eighthf  That  the  defendant  became  liable  to  Giles  W« 
Porter  in  damages,  for  the  acts  of  Abraham  T.  Hillyer,  ia 
taking  possession  of,  selling  and  disposing  of  the  property 
mentioned  in  said  mortgage,  but  he  did  not  become  liable  for 
his  acts,  in  taking  possession,  selling  or  disposing  of  any  prop- 
erty not  mentioned  in  said  mortgage. 

Ninth.  That  the  measure  of  damages  to  be  recovered  in 
this  action  is  the  value  of  the  property  described  in  said 
mortgage  so  sold  and  disposed  of  by  said  Hillyer,  with  interest 
thereon  from  the  time  of  sale.  « 

Tenth.  That  after  the  death  of  Giles  W.  Porter  and  the 
issuing  of  letters  testamentary  on  the  will,  the  right  of  action 
possessed  by  Giles  W.  Porter  in  his  lifetime,  became  vested 
in  the  present  plaintiff  and  this  action '  was  properly  con- 
tinued in  her  name. 

Eleventh.  That  the  plaintiff  in  this  action  is  entitled  to 
judgment  against  the  defendant  for  the  sum  of  eleven 
thousand  and  eighty-five  45-100  dollars,  with  interest  there- 
on, from  August  15,  1851,  to  the  date  of  this  report — ^being 
the  sum  of  fifteen  thousand  three  hundred  and  forty-one 
dollars  and  fifty-two  cents,  making  in  the  whole  the  sum  of 
twenty-six  thousand  tour  hundred  and  twenty-seven  dollars 
and  twenty-two  cents  ($26,427  22),  besides  the  costs  of  this 
action. 

Judgment  was  entered  upon  said  report  in  favor  of  the 
plaintiff  against  the  defendaqt  for  $28,322  23-100,  dam- 
ages and  costs,  and  the  defendant  appealed  from  such  judg- 
ment. 

Mabsh  &  Walus,  far  appellant. 
A.  R.  Dyett  for  respondent. 
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By  the  courtj  ^reedman^  J. — Although  the  evidence  in 
this  case  is  amply  sufficicDt  to  sustain  the  findings  of  fact 
inade  by  the  learned  referee,  who  tried  the  cause,  I  cannot  ' 
see  &0W,  upon  the  facts  as  found,  his  conclusions  of  law,  with 
the  exception  of  the  sixth,  seventh  and  tenth,  and  the  judg^ 
ment  founded  thereon,  can  be  upheld. 

In  Stoddard  agt.  Denison^  (2  Stceent/j  54),  we  held  that 
iimortgage  of  personal  chattels  is  a  sale  on  condition.  Un- 
der it  the  legal  title  to  the  chattel  is  vested  in  the  mortgagee, 
"subject  to  the  right  of  the  mortgagor  to  perform  the  con* 
^tion.  Until  default  there  is  no  doubt  of  the  mortgagor's 
right  to  perform^and,  upon  performance,  to  reinvest  himself 
with  the  legal  title. 

Upon  breach  of  the  condition  of  a  chattel  mortgage,  valid 
in  its  inception,  the  legal  title  becomes  absolute  in  the  mort- 
gagee leaving  a  mere  equity  in  the  mortgagor.  The  mort- 
gagee may  thereupon-  take  possession  of  the  property,  and, 
so  far  as  the  legal  rights  of  the  parties  are  concerned,  he 
may  thenceforth  treat  it  as  his  own,  and  squander,  destroy  it 
or  give  it  away.  By  pursuing  this  course,  he  waives  his 
<2laim  for  any  deficiency  that  might  otherwise  arise. 

But,  whenever,  in  addition  to  his  legal  rights,  the  mort- 
gagee desires  to  extinguish  the  equity  remaining  in  the  mort- 
gagor afler  forfeiture,  then  and  not  until  then,  must  he  make 
'a  fair  and  bona  fde  sale  under  the  power  contained  in  the 
mortgage  or  have  recourse  to  actual  foreclosure  of  the  equity 
by  judicial  proceedings. 

All  legal  claim  of  the  mortgagor  being  gone  after  forfeiture, 
he  cannot  sue  for  the  property,  nor  sell  it,  or  give  another 
Talid  mortgage  or  lien  upon  it.  Nor,  after  forfeiture,  is  the 
mortgagee  bound  at  law  to  receive  the  amount  of  the  mort- 
gage debt,  and  restore  the  property  to  the  mortgagor  {Charter 
agt.  StevenHj  3  DeniOj  33 ;  Hulsen  agt  Walter ^  34  How.^ 
385). 

While  the  mortgagor  retains  possession,  before  default,  he 
ihay  sell  and  deliver  the  phoperty,  and  the  purchaser  takea 
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an  the  interest  the  mortgagor  had  thereto,  and  holds  it  aob 
ject  to  the  mortgage.  Such  purchaaer  may  again,  beforo 
*  default,  sell  and  deliver  to  another  with  the  like  effect,  and  in 
such  case  the  remedy  of  the  mortgagee,  upon  maturity  of  the 
mortgage  debt,  is  to  follow  the  property  and  tBcoyer  it  from 
the  possession  of  the  last  purchaser  (Hathaway  agt  JBraymati^ 
42  N.  r.,  [3  Handy']  322). 

If,  after  default,  the  mortgagor  is  attowad  to  fem8i]i.,ia 
possession,  he  may  transfer  such  possession  together  with  his 
equity  of  redemption.  That  is  all  tiie  interest  he  has  in-  thie 
property,  and  all  he  can  transfer. even  to  a  bona  fide  piur* 
chaser  for  full  value.  But  the  mortgagee  may,  at  any  time^ 
take  the  property  out  of  the  possession  of  such  bona  fiSf 
purchaser.  In  case  of  sale  by  the  mor(^|[agee,  to  foreclose 
the  equity  of  redemption,  if  there  be  a  surplus  after  paying 
the  mortgage  debt,  that  would  belong  to  the  mortgagor  or 
his  vendee  or  assignee.  But,  after  default  and  until  such  sale 
or  redemption,  the  title  is  in  the  mortgagee  {Farmers^  Bank 
{^  Washington  Co.  agt  Cowanj  2  KeyeSj  218). 

Until  a  chattel  mortgage  becomes  an  absolute  bill  of  sab 
by  the  non-performance  of  the  condition  contained  therein^ 
the  mortgagor  usually  retains  not  ofaly  the  possession,  but.has 
such  a  possessory  right  for  a  definite  period  in  the  chattelf^ 
mortgaged,  against  the  mortgagee,  coupled  with  the  right  of 
redemption,  as  is  liable  to  levy  and  sale  on  execution.  In 
such  case  the  purchaser,  at  the  sale  on  execution,  takes 
the  property  subject  to  the  mortgage,  and  acquires  with  it  a 
right  to  redeem  it  by  payment  of  the  amount  due  on  the 
mortgage  {Hull  agt.  CarfUetfy  1  Kem.y  501 ;  HuU^gb.  Camley^ 
executrix  17,  N.  F.,  202 ;  GouUU  agt.  ^wefer,  22  N.  T^ 
225;  Manning  agt.  Monahan^  23  JV.  7.,  539). 

But,  after  the  mortgi^ee  has  acquired  an  absolute  tiUe  to 
the  property,  by  reason  of  the  mortgagor's  default,  there  is 
not  left  such  a  possessory  right  or  interest  in  the  mortgagor 
as  is  liable  to  be  sold  under  an  executiop  against  him  (BaUes 
agt.  Rippy  3  Keye$y  210),  and  the  rule  is  the  same  though 
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the  mortgagor,  is  allawed  to '  lemaia .  ia .  poaseaaion  afterrtb^ 
^efinilt.  In  snob  ca9e.bi0  pQsaessiQQ  is  oo^dy  by  the  suffer 
aoce  and  as  the  baije^  of  ^he  mortgagejf^  (Chmnplin  ag^ 
iEfraktj  89  BarK^  606 ;  Sf^art  agt  Slaiery  6  Duery,  99).  ^^  • 
.  Tfaese  rigbts  ol  the  mortgagee^  as  defined  and  laid  down^ 
areafiecfed)  bowever,  lloci  vK^j  beopZK^  impaired  and,  in 
some  instances,  even  wholly  lost  as.iigaiDst^  creditorsi ;l;»y 
leaaoQ  of  the  mortgagee's  failure  to  comply  witb  certain 
stfitntoiy  requirements .  enacted  for  tbo  protection  of  the 
eredilorB  of  the  mortgagor  against  fniuduler^t  copveyances  an4 
iMitgagea. 

Under  the  act  coooornipg  fraudulent  conreyanoes  and  con* 
tracts  <2  K  8.y  136 ;  3  Bev.  ^taty  6th  ed.,  222)^  every  sale 
made  by  a  vendor  of  goods  and  chattels  in  his  possession 
or  tmder  his  control,  and  every  9ee%nment  of  goods  and 
chattels  by  way  of  mortgage  or  security,  or  upon  any  cou* 
flfitioQ  whatever,  is  to  be  presumed  fraudulent  and  void  ^ 
against  the  creditinrs  of  the  vendor,  or  the  creditors  of  the 
person  making  sucb  assignment,  or  subsequent  purchaser  in 
good  laith,  unless  the  same  be  accompanied  by  an  immediate 
deliyery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  tbe  things  sold,  mortgaged  or  assigned ;  and 
abidl  be  conclusive  evidence  of  fraud,  unless  it  shall  be  oiade 
to  appear  on  the  part  of  the  persons  claiming  under  such  sale 
or  assignment,  that  tbe  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  such  creditors  or  purchasers.  . 
.  The  act  of  1883,  intrqduced  an  additional  feature  into  the 
law,  by  providing  that  every  mortgage  or  conveyance  inr 
tended  to  operate  as  a  mortgage  of  goods  and  chattels  here* 
after  made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  folio wd  by  an  actuail  and  continued  change  of 
possession  of  the  things  mortgaged,  should  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  and  as  against  sub- 
sequent purchasers  and  mortgagees  in  good  faith^  unless  thf 
mortgage,  or  a  true  copy  thereof,  be  filed  as  required  by  sai^ 
act-HBuch  filing  in  the  city  of  New  York,  to  be  in  the  offi^ce 
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of  the  register.  The  act  further  proTidea^  that  every  ttort;- 
gage  filed  in  parauaooe  thereof  shall  cease  to  be  vaKd  as 
against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  fiitth, 
after  the  expiration  of  one  year  from  the  filing  theraof;  unless 
within  thirty  days  next  preceding  the  expimtioa  of  the  said 
term  of  one  year^  a  true  copy  of  such  mortgagee^  togethev 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  thereby  claimed  by  him  by  virtue  tbereef»  shall 
be  again  filed  in  the  office  of  the  clerk  or  register  aibresMd; 
of  the  town  or  city  where  the  mortgagor  shall  tiien  reside 
{Laws  of  1833,  chapter  279J  ^^  1,  2,  8). 
*  I  agree  with  the  learned  referee,  that  the  act  last  men* 
tioned  does  not  repeal  the  statute  ai  td  fraudulent  convey* 
anoes  above  inferred  to,  but  imposes-  on  the  mortgagee,  who 
is  willing  that  the  mortgi^ed  property  should  remain  in  the 
possession  of  the  mortgagor,  the  duty  of  giving  notice  of  die 
existence  and  continuance  of  his  mortgage,  by  having  the 
same  filed  and  refiled,  as  provided  for  in  the  act.  The  object 
bfthis  act  was  to  create  an  additional  guard  against  fraud  or 
tollusion  between  the  mortgagor  and  mortgagee^  and  the 
presumption  of  fraud  created  by  the  statute,  as  agaiast  a 
tnortgagee  of  chattels  where  its  execution  was  not  followed 
by  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession  was  not  in  any  way  afieoted  by  the  act 
of  1 883. 

'  The  filing  of  a  mortgage,  does  not,  of  itself,  excuse  the 
want  of  possession  of  the  property  mortgaged,  but  by  its  means 
the  mortgagee  is  placed  in  a  position  which  enti^ied  him  to 
'show,  as  against  creditors  and  subsequent  mortgagees  and 
purchasers,  that  the  mortgage  was  given  in  good  faith,  witb* 
out  intent  to  hinder  or  defraud  creditors. 

Such  filing  is  niude  essential  in  all  cases  where  there  ia 
liot  an  immediate  delivery  and  actual  change  of  possession^ 
and  in  such  cases  every  mortgage  not  so  filed  is  declared  by 
the  act  to  be  absolutely  void  against  creditors,  whose  rights^ 
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ia  mxeh  caaeSy  date  from  the  delivery  of  the  execution  toi  th0 
ahecifl^  and  against  subsequent  mortgagees  or  purchasers  in 
good  faith  {Hak  agt  Sweety  40  K  ¥.,  [1  Hand]^  97). 
'  Now,  in  the  present  case,  it  is  fuUy  conceded,  that  the 
^liattel  mortgage  was  a  valid  one  in  its  inception,  that  it  was 
duly  filed  before  tiie  rights  of  any  creditor  attached,  and  4}ba£ 
payment  of  the  amount  secured  by  it  and  possession  of  the 
furniture  were  duly  demanded  within  the  first  year.  But 
tbe  referee  holds  that  it  ceased  to  be  valid  as  against  the^ 
plaintiff,  representing  a  creditor  of  the  mortgagor,  because 
not  lefiled  within  thirty  days  next  preceding  tbe  expiration 
of  one  year  from  the  first  filing. 

That  this  would  be  so,  in  case  no  default  had  accrued  in 
the  performance  of  the  <k>ndition,  is  too  dear  for  argument. 
Bnt  it  seems  to  me^  that  it  may  well  be  doubted,  whether 
that  provision  applies  after  default.  As  above  shown,  the 
tide' of  the  mortgagee  becomes  absolute  at  law,  upon  default, 
not  only  against  the  mortgagor  but  also  his  creditors,  and 
the  mortgage,  which  has  fulfilled  its  object,  is  thereup(»r 
turned  into  an  absolute  bill  of  sale.  The  claun,  therefore,- 
that  such  absolute  title,  once  acquired,  can  be  made  to  cease, 
by  operation  of  law  and  without  actual  fraud,  to  have  any 
value  whatever  after  the  expiration  of  one  year,  against  tlief 
creditors  of  the  mortgagor  then  existing,  appears  not  only 
illogical,  but  unreasonable.  Before  it  can  be  allowed,  the 
laoguage  of  the  statute  must  be  found  to  be  so  clear  and  im«* 
perative  as  to  leave  no  choice.  In  Newell  agt  Warren^  (44 
JT*  F.,  [S  Hancfjj  244),  the  commission  of  appeals  held  that, 
under  the  statute  referred  to,  it  was  unnecessary  to  require 
more  than  the  legislature  did,  and  that  consequently  a  mort- 
gage once  refiled  at  the  end  of  the  first  year  continues 
valid  without  further  refiling  in  subsequent  years.  And  in 
Hulsm  agt.  WaUery  (34  How.j  385),  Van  Vobst,  J.  in- 
timated that  a  refiling,  after  default,  may  in  some  instances 
even  bo  improper.  He  says :  A  person  ignorant  that  a  for- 
feiture had  occurred,  und  who  had  acted  upon  such  refiling 
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as*  an  aeknowledgment  on  the  part  of  the  mortgagee,  tiiai 
his  title  had  not  become  absolute,  might  make  a  claim  oo 
that  ground. 

Now,  from  the  language  of  the  statute,  it  is  by  no  means 
cleari  that  the  requirement  as  to  a  refiling  is  intended  to  ^tpffy 
to  a  chattel  mortgage  after  forfeiture.  The  casea  of  Elp  agC 
Camleyj  (19  N.  Y.j  496),  and  Levin  9^  Russeiy  (42  N.  Y^ 
[3  JBand],  251),  do  not  go  to  the  full  extent  of  deeidhig 
authoritatively,  that  it  does  so  apply.  In  the  first  oase^  the 
mortgage  was  payable  on  demand,  and  no  demand  had  beeo 
made  at  the  time  of  the  delivery  by  the  creditor  of  the  ej^ 
ecution  to  the  sheriff.  Consequently  a  refiling  was  absolutely 
necessary.  The  additional  remark  made  by  the  learned  justice^ 
who  delivered  the  opinion  of  the  court,  that  when  the  title 
to  the  property  has  absolutely  vested  in  the  mortgagee,  by 
the  mortgagor's  fiiilure  to  perform  the  condition,  a  refiUog  is 
necessiiry  to  preserve  the  title  of  tbe  mortgagee,  when  there 
has  been  no  change  of  possession,  is  merely  the  expressioa 
of  a  judicial  opinion,  although  entitled*  as  such,  to  great 
respect.  And  even  that  is  followed  up  by  the  further  quoli* 
fication :  Once  a  mortgage,  it  so  continues  for  the  purpose 
of  filing,  until  the  rights  of  the  parties  have  been  changed  by 
some  new  act  or  contract  in  relation  to  the  property*  la 
the  second  case*  more  than  a  year  had  expired  after  tbe 
filing  of  plaintiff's  mortgage,  before  he  took  possession,  and 
no  statement  exhibiting  the  interest  claimed  by  him  had  been 
filed  at  the  expiration  of  the  first  year;  but  plaintiff  took 
possession  before  the  lien  of  any  creditor  attached.  Upon 
these  facts  it  was  held  by  the  court  (the  same  learned  judge 
who  had  delivered  the  opinion  in  the  case  of  JElff  agt  Camie^ 
19  N.  Y.J  496,  delivering  the  opinion  in  this  case),  tba( 
the  omission  of  the  plaintiff  to  file  the  statement  of  his  in* 
terest  in  the  property  covered  by  the  mortgage  as  required 
by  the  statute,  to  preserve  his  lien  against  the  creditors  of 
the  mortgagor,  was  obviated  by  the  proofs  showing  that  the 
plaintiff  took  possession  of  the  property  by  virtue  of  his  mort^ 
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gage  in  the  lifetime  of  the  mortgagor  and  before  the  lien  of 
any  creditor  had-  attached,  and  that  he  retained  such  poft* 
session  until  the  property  was  taken  from  t  him  by  the 
defendant. 

If  this  last  decision  is  to  be  strictly  followed,  as  an 
authority  in  all  cases  whioh  come  within  the  language  of  it^ 
the  following'  question  still  remains  unanswered,  viz. :  How 
eao  a  mortgagee,  who'  has  omitted  to  refile,  take  possessioa ' 
after  the  ezphration  of  one  year  from  the  original  filing,  and 
ocMttntain  such  possession  against  Uie  creditors  of  the  mqrt- 
gi^or,  who  levy  upon  it  the  day  after  he  has  taken  possession, 
if  bis  mortgage,  by  reason  of  non->compliance  with  the  statute^ 
bad  already  ceased,  by  force  of  the  statute,  to  have  any 
vajidily  whatever  against  such  creditors  T 

In  DUliHffham  agt  BoHy  (37  N.  F.,  198),  to  which  I  have 
been  referred,  there  is  no  evidence  of  any  default,  and  the 
decision  made  is  an  authority  only  upon  the  point  that  the 
ranoval  of  the  mortgagor  from  the  state  within  the  year„ 
makes  compliance  with  that  provision  of  the  statute,  which 
i^equires  the  refiling  to  be  made  in  the  ofiice  of  the  clerk  of 
the  town  where  the  mortgagor  then  resides,  impossible,  and 
that,  upon  such  contingency,  the  mortgagee  must,  as  against 
the  creditors  and  purchasers  named  in  the  section,  take  ad- 
vantage of  bis  mortgage  within  the  year,  or  lose  the  benefit 
^f  it  as  against  them. 

But  OS  I  do  not  find  it  necessary  to  the  decision  of  this 
case  to  go  to  the  extent  of  holding  that  such  refiling  is  wholly 
unnecessary,  after  default^  I  shall  refrain  from  placing  my 
decision  upon  that  ground.  There  is  an  abundance  of 
anthority  to  sustain  the  proposition  that  such  refiling  is  un- 
nece^ary  for  the  preservation  of  the  mortgagee's  rights  ac^ 
quired  upon  the  mortgagor's  default,  whenever  an  actual 
change  of  possession  of  tbe^  property  has  taken  place,  or  the 
rights  of  the  parties  have  been  changed  by  some  new  act  or 
contract  in  relation  to  the  property,  which  would  render 
a  refiling  an  idle  ceremony.     That  such  a  change  has  taken 
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place  in  this  case,  appears  not  only  in  evidence,  but  is  estab- 
lielhed  by  the  findings  of  the  referee.  The  testimony  shows, 
and  the  referee  substantially  found,  as  matters  of  fact,  that 
after  the  execution  of  the  mortgage,  a  demand  was*  made  on 
Porter,  the  mortgagor,  for  payment  of  the  amount  secured 
by  it,  and  possession  of  the  furniture  demanded,  that  the 
amount  was  not  paid,  and  that  thereupon,  as  the  mortgagee' 
Would  not  trust  Porter  with  the  property  Benjamin  Rathbua 
was  placed  in  possession  of  the  property  for  the  mortgagee, 
with  the  mortgagor's  consent,  and  that  he  continued  in  such 
possession  until  the  mortgage  sale.  This  worked  all  the. 
delivery  and  change  of  possession  of  which  the  property  was 
capable,  and  was  prima  faciei  a  compliance  with  the  statute! 
concerning  fraudulent  conveyances.  The  mortgagee  was  hot 
bound  to  remove  it,  for,  having  the  absolute*  title,  he  had 
a  right  to  hire  it  out,  with  or  without  compensation.  Nor 
'Was  he  bound  to  make  the  change  more  conspicuous  by 
affixing  a  written  or  printed  notice  of  his  right  of  ownership 
to  each  article  of  furniture.  If  the  mortgage  was  valid  in  its 
inception  and  the  original  condition,  whereby  the  mortgagor 
was  allowed  to  remain  in  possession  until  default,  not  fraud- 
ulent against  the  mortgagor's  creditors,  the  new  arrangement 
made  between  the  parties  upon  the  occurrence  of  the  default 
cannot,  as  matter  of  law,  be  deemed  fraudulent  against  a 
creditor  of  the  mortgagor,  whose  demand  did  not  become 
merged  into  judgment  until  afler  the  expiration  of  one  year 
from  the  filing  of  the  mortgage. 

The  whole  transaction  between  mortgagor  and  mortgagee 
may,  in  such  case,  be  attacked  by  such  creditor,  as  seems  to 
have  been  done  in  the  case  of  the  Farmer^  Bank  of  Wash^ 
ington  County  agt  Cowany  (2  Keyea^  217,  219),  upon  the 
ground  that  it  was  entered  into  or  carried  out  with  intent  , 
to  hinder,  delay  or  defraud  the  mortgagor's  creditors,  which 
if  a  question  of  fact. 

But  as  the  referee  in  this  case  has  recognized  the  good 
faith  of  the  parties  to  the  original  transaction,  and  failed  to 
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findy  as  matter  of  fact,  that  such  transaction  was  entered  into 
or  carried  out  with  a  fraudulent  intent^  and  was  for  that 
reason  fraudulent  against  creditorp^  he  was  not  justified  to 
adjudge  as  matter  of  law^  that  the  arrangement  entered  into 
between  the  parties  upon  default^  was  fraudulent  and  void 
against  the  original  plaintiff  in  this  action^  who,  it  appears, 
w.as  not  mislead  thereby,  and  at  the  time  of  the  recovery  of 
his  judgment  had  full  notice  of  said  mortgage.  The  mere 
iact  that  Rathbun  and  Porter  were  copartners,  cannot  be 
made  to  work  such  a  result.  It  is  ^only  one  of  the  many 
circumstances  that  may  be  looked  at  and  considered  on  the 
determination  of  the  question  of  actual  fraud. 

Upon  the  proof;  and  the  facts  as  found,  John  J.  Porter,^ 
at  the  time  of  the  confession  of  judgment  and  of  the  sale  on 
execution,  had  no  interest  m  the  property  subject  to  levy 
and  sale  ;  the  title  to  the  propei'ty  was  absolutely  vested  ii\ 
the  defendant,  Parmly ;  and  the  sheriff's  sale  of  the  right, 
title  and  interest  of  John  F.  Porter  in  said  property,  con- 
veyed nothing  to  the  purchaser. 

The  judgment  must  be  reversed,  the  order  of  reference 
vacated,  and  a  new  trial  ordered  with  costs  to  the  appellant  to 
abide  the  event. 

MoNELL  and  Cubtis,  JJ.  concurred. 


462  NEW  YORK  PRACTICE  REPORTS, 


Sattgd  Agt  The  Long  Island  Ins.  Co., 


SUPREME  COURT. 


*  » - 


Edwasd   Savaqe,    testamentary  trustee^   agt.   The  Losa 

Island  Ins.  Co. 

The  Sake  agt.  The  Howard  Ins.  Co. 


When  a  policy  of  intwranoe  on  real  property  contained  a  claase  that  *'  if  iStm 
property  be  sold  or  transferred,  or  any  change  takes  plaoe  in  title  or  possesion, 
ivbether  by  legal  process  or  jadicial  decree,  or  Yolantary  transfer  or  conveyanoe/' 
then  the  policy  shall  be  Toid :  ' 

Beld,  (hat  a  sale  of  the  property  by  the  assured  to  a  Tendee  in  possession  imdir  a 
lease,  with  a  simnltaoaous  mortgage  back  for  part  of  the  purchase  money,  did 
not  deprive  the  assured  of  an  insurable  interest  in  the  property  and  consequently 
did  not  avoid  the  policy.  (FolUnring  the  ^tue  o/ffitekedck  agt  Ifoirth  WetUm  Int. 
Co.,  96  IT.  r.,  68).  . 

^here  a  policy  of  insnrance  is  issned  "  to  the  keirt  and  repretentoHvet  of  A.  K. 
deceased,  M.  K.,  the  executrix  and  trustee  of  the  estate  of  A.  K.,  took  the  tirie 
«nd  might  be  considered  as  desoribed  by  the  words  "heirs  and  represeut^ives"' 
and  therefore  the  assured  had  an  interest  in  the  property  insured. 


Albany  Circuity  Jamuzry  30,  1872. 

Learned,  J. — The  defendants  severally  issued  policies  of 
insurance  for  $1,000  each,  dated  September  19, 1869  (or  con- 
tinued by  renewal  of  that  date),  to  the  heirs  and  representa- 
tives of  Andrew  Kirk,  deceased,  on  a  grist-mill  and  machinery, 
for  one  year. 

By  the  will  of  Andrew  Kirk,  proved  in  1857,  Marilla 
Kirk  was  made  executrix  and  trustee  of  all  the  real  estate, 
with  power  to  collect  the  rents,  to  insure,  to  sell  and  convey. 

By  an  order  of  the  supreme  court,  August  29th,  1871,  sub- 
sequent to  the  commencement  of  this  action,  the  present 
plaintiff  was  appointed  testamentary  trustee  in  the  place  of 
Marilla  Kirk  5  and  by  an  order  of  the  surrogate,  June  29, 
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187  ly  he  was  appointed  adminiBtrator,  with  the  will  annexed, 
ia  her  place. 

In  FebruarjT;  1870,  Mrs.  Marilla  Eirk,  as  such  trustee, 
conveyed  the  premises  to  Henry  O.  Arnold,  for  the  consider- 
ation of  S8,000,  receiving  $1,000  in  cash  and  a  bond  and 
mortgage  for  S7,000,  the  balance  of  the  purchase  money. 
:  On  the  1st  of  August,  1870^  the  mill  was  destroyed  by 
fyxtj  and  it  was  thea  worth  $5,000. 

The  first  objection  to. a  recovery  is  that  the  policies  were 
issued  ia  the  name  of  the  heirs  and  representatives  of^Aodrew 
Kirk,  and  that  they  had  no  ii^terest  in  the  property.  The 
tide  to  the  real  estate  was  in  Mrs.  Marilla  Eirk,  in  trust,  and 
•he  had  power  to  collect  rents,  and  to  sell  the  land  and  to 
take  baek  a  bond  and  mortgage  for  the  consideration  money, 
or  part  of  it.  I  think,  therefore,  that  she  may  be  considered 
as  described  by  the  words  ^^  heirs  and  representatives.'' 

This  was  an  insurance  on  real  estate,  and  it  was  evidently 
issued  io  the  person  who  had  title  to  the  property  by  the 
will  of,  or  descent  from,  Andrew  Kirk  {Clinton  agt.  I{(>pe  Ins. 
Co^  61  Barh.y  647). 

Ihe  second  objection  presents  greater  difficulty. 

Each  policy  contains  a  clause  that  '^  if  the  property  be 
sold  or  transferred,  or  any  change  takes  place  in  title  or  pos* 
session,  whether  by  legal  process,  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance,"  then  the  policy  shall  be  void. 
It  is  insisted  by  the  defendants  that  the  sale  to  Arnold  made 
the  policy  void.  It  appears  that  Arnorld  had  been  in  pos- 
session previously  under  a  lease,  so  that  the  question  as  to 
a  change  of  actual  possession  does  not  arise.  It  is  insisted  by 
the  plaintiflT,  that  as  tbe  sale  was  accompanied  by  an  im- 
mediate mortgaging  of  the  property  to  the  vendor  to  secure 
part  of  the  purchase  money,  the  vendor  had  still  an  insurable 
interest,  and  the  transaction  did  not  avoid  the  poli(}y. 

In  the  case  of  Hitcheoek  agt.  North  Western  Ins.  Co.j  (26 
N»  Y.J  6S[),  an  action  was  brought  on  a  marine  policy  which 
eontftined  a  clause  that  in  case  of  the  transfer  of  any  interest 
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of  the  assured  in  the  property,  either  by  sale  or  otherwise, 
the  policy  should  be  void.  The  owners  sold  the  vessel  and 
took  a  conveyance  by  way  of  mortgage  for  a  part  of  the  pur- 
chase money.  It  was  held  that  the  owners  were  entitled 
to  recover.  It  is  said  in  tbat  case  that;  in  order  to  make 
void  the  policy,  the  transfer  must  be  a  transfer  of  the  whole 
insurable  interest  of  the  assured  in  the  property.  .  The 
difterences  between  that  case  and  the  present,  are  only  two ; 
one  is  that  that  was  the  case  of  a  marine,  this  of  a  fire  in- 
surance ;  the  other  is,  that  in  this  case  the  language  of  the 
condition  is,  ^^  if  any  change  takes  place  in  the  title."  As 
to  the  former,  the  argument  of  the  court  is  not  put  upon 
any  peculiarity  in  a  marine  policy.  As  to  the  latter,  the 
policy  in  the  case  cited  was  to  be  void  in  case  of  transfer  of 
any  interest  of  the  assured  in  the  property  insured.  The 
insured  was  a  general  owner,  and  the  transfer,  which  was 
held  not  to  make  void  the  policy,  was  a  sale  of  the  property 
accompanied  by  a  reconveyance  by  way  of  mortgage.  That 
was  a  change  in  the  title,  and  the  court  say,  in  construing 
this  condition,' that  ^^any  change  of  the  title  which  does 
not  deprive  the  assured  of  insurable  interest,  does  not" 
make  void  the  policy.  I  cannot  see  that  the  expression  ^^if 
any  change  takes  place  in  the  title"  means  anything  different 
from  the  expression  *Mn  case  of  the  transfer  of  any  interest 
of  the  assured  in  the  property."  The  decision  above  cited 
Seems  to  me,  therefore,  to  control  the  present  case. 

In  the  case  of  Springfield  M.  &  F.  Co.  agt.  AUen,  (43  N* 
T.y  389),  to  which  the  defendants  refer,  the  facts,  so  &r  as 
they  bear  on  the  present  question,  were ;  that  the  owner  of 
the  property,  after  the  policy  was  issued  to  him,  conveyed 
the  premises  absolutely,  not  taking  back  any  mortgage  for 
the  purchase  money.  It  was  held  that  such  a  conveyance 
avoided  the  policy,  although  the  owner,  being  personally 
liable  on  a  debt  secured  on  the  premises  by  a  pre-existing 
mortgage,  still  had,  in  that  respect,  an  insurable  interest  in 
the  premises.    It  was  not  disputed  in  that  case  that  the 
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owner^  hy  his  conveyance;  had  parted  with  all  title^  legal  or 
equitable,  to  the  property  insured.  In  this  respect,  that 
case  differs  from  the  present,  and  from  the  case  of  Hitchcock 
agt.  North  Western  Ins.  Co.  In  the  present  case,  the  owner, 
simultaneously  with  her  conveyance,  took  back  a  purchase 
money  bond  and  mortgage  to  the  extent  of  seven^ighths  of 
the  value  of  the  property. 

I  ttod^stwd  the  case  in  26  N.  F.,  68,  .to  decide  thab  a 
sale  of  i»:operty,  with  a  simultaneous  mortgage  back  for.  part 
of  the  purchase  money,  is  not  a  transfer  of  an  interest  of 
the  assured  in  the  property,  within  the  meaning  of  the  con- 
ditions of  a  policy  of  insurance. 

.  Jf  X  aiQ  correct  in  my  understanding  of  that  decision,  it  is 
unnecessary  to  examine  other  authorities  or  to  consider  the 
question  on  principle.    I  shall  simply  follow  that  decision 
and  hold  that  the  plaintiff  is  entitled  to  recover. 
Vol.  TTiTTT,  80 


i 
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SUPREME  COURT. 

Hm^vH  P.  CBOOEB^agt.   Thb  Bostok^  New  Yobk  aub 
Newpobt  Steamboat  Company^  appellant. 

A  titamhoat  company  if  liablei  aa  a  oommon  oarilar,  for  the  loaa  of  laggag$  of  a 
I>a8»<^ng«r  atoleh  or  robbod  in  the  night  timo  from  the  atato  room  ooeapied  by  him 
I  '  \  '  J  a  .u  |<*id,  liiere  being  no  oogligenee  on  hia  part ;  althoagh  Cbo 

baggage  it  inch  aa  the  pMienger  may  obooaa  to  retain  upon  hia  poraon  or  in  Ida 
own  enttody— aaeh  aa  a  poclcet  book,  money,  watch  and  chain,  4ba 

The  mle  reqoiring  anch  bag^page  to  be  apecially  deiivered  into  the  ooaCody  of  aa 
ofllcer  of  the  bout,  in  porsoanoe  of  a  printed  notice  poated  np,  ia  inapplioaMe  lo  a 
paaaenger  oceapying  a  state  room  on  a  steamboat. 

I 

Kings  County^  General  Term^  May^  1871. 

This  action  was  tried  before  James  C.  Carter^  ^^v 
referee^  in  New  York,  and  judgment  rendered  for  the  plain- 
ti£    The  defendant  appealed. 

I.  T.  Williams,  for  appellant. 
T.  C.  Ceonin,  for  respondent. 

The  following  is  the  opinion  of  the  referee. 

J.  C.  Carter,  Beferee. — It  appears  that  on  the  87th  of 
June^  1808,  the  plaintiff,  with  his  wife,  was  a  passenger  upon 
the  steamer  Old  Colony^  belonging  to  the  defendants,  on  her 
trip  from  Newport.  He  purchased  and  paid  in  the  osoal 
way  for  tickets,  and  also  took  and  paid  for  a  state  room. 
He  retired  at  night  and  in  the  morning  found  that  his  room 
had  been  entered  and  his  watch  and  chain  and  pocket  book. 
together  with  his  wife's  vail  stolen.  This  action  is  brought 
to  recover  the  damages  thus  sustained. 
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It  is  urged^  by  way  of  defense,  that  if  the  action  is  to  be 
regarded  as  founded  upou  the  liability  of  the  defendants  as 
common  carrriers,  to  carry  safely  and  deliver  the  baggage  of 
the  plaintiff,  it  must  fail,  for  the  reason  that  there  was  no 
delivery  of  the  articles  lost  into  the  custody  of  the  defend- 
ants, and  that,  consequently,  no  liability  was  ever  imposed 
upon  them  in  respect  to  the  articles  in  question ;  and,  in 
support  of  this  view,  I  am  referred  by  the  defendants'  counsel 
to  the  well  established  limitation  of  the  liability  of  a  common 
carrier,  which  exempts  him  from  responsibility  in  respect  of 
baggage  or  other  property  which  the  passenger  may  choose 
to  i^tidn  upon  his  person,  or  in  his  own  custody.  Undoubt- 
edly the  common  carrier  should  generally  be  permitted  to 
have  the  custody  of  all  property  for  the  safety  of  which  he 
is  chargeable ;  and  if  a  passenger  by  any  public  conveyance, 
such  as  a  stage,  railroad  car  or  steamboat,  chooses  to  retain 
any  portion  of  his  baggage  or  money  about  his  person,  it  is 
equivalent  to  a  declaration  on  his  part  that  he  will  take  the 
responsibility  upon  himself,  and  if  he  is  robbed  of  it  in  broad 
daylight  be  has  no  one  to  blame  but  himself. 

I  think,  however,  that  the  case  of  a  passenger  occupjring  a\ 
state  room  on  a  steamboat  is  totally  different,  and  that  the 
rule  referred  to  is  quite  inapplicable  to  it.    In  such  a  case, 
the  passenger  is  invited,  upon  the  payment  of  a  considera- 
tion, to  disrobe  himself  and  retire  to  a  couch  to  sleep ;  in  j 
other  words,  he  is  invited  to  throw  aside  all  the  vigilance  I 
and  precaution  which  men  habitually  practice  when  awake,  \ 
and  to  entrust  his  person,  and  whatever  men  usually  carry  I 
about  their  persons,  to  the  care  and  vigilance  which,  it  must  | 
be  presumed,  they  who  extend  the  invitation  and  receive  the  < 
reward  for  the  comfort  thus  afibrded,  will  themselves  exercise.  / 
Certainly,  few  persons  would  dare  trust  themselves  to  sleep 
in  a  state  room  on  board  a  steamboat  unless  they  supposed 
tliose  in  charge  of  it  were'  under  an  obligation  to  exercise  • 
the  utmost  vigilance.    If  it  were  supposed  that  thieves  and  ' 
robbers  were  at  liberty  to  ply  their  vocation  at  night  in  such 
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a  place,  and  that  those  who  alone  had  the  power  to  furaish 
protection  against  them,  were  under  no  obligation  to  furnish 
it|  slumber  would  be  unknown,  unless  the  sleeper  had  taken 
the  precaution  to  hire  a  special  watchman.  Nor  can  it  be 
in  the  contemplation  of  either  carrier  or  passenger  that  the 
latter,  should  make  a  special  deposit  of  his  pocket-money  or 
articles  usually  carried  about  the  person  before  retiring  to 
rest.  As  well  might  we  suppose  that  it  was  in  contempla- 
tion that  the  passenger  should  deliver  the  clothes  he  takea 
off  unto  the  special  custody  of  the  carrier.  Nothing  like  thia 
was,  in  my  judgment;  contemplated  by  the  printed  notiee 
which  was  proved  to  have  been  posted  in  the  state  rooms* 

It  seems  to  me,  that  when  in  such  cases  the  passenger 
retires  to  his  room,  takes  the  precautions,  in  the  way  of  latch- 
ing and  bplting  the  doors  and  windows,  which  it  is  intended 
by  the  provision  made  therefor  that  he  should  take,  divests 
himself  of  such  portions  of  his  clothing  as  comfort  may  sug- 
gest, and  retires  to  rest,  the  situation  is  precisely  what  is 
contemplated  by  both  parties ;  and  I  perceive  in  it  all  the 
elements  of  that  form  of  liability  which,  under  circumstances 
quite  analagous,  attaches  to  an  innkeeper. 

The  rule  of  law  applicable  to  such  a  case,  I  think  to  be 
this :  that  if  any  of  the  articles  or  money  which  the  passenger 
properly  has  with  him  in  the  state  room,  is  stolen,  the  pre- 
sumption is,  that  the  theft  was  in  consequence  of  the  default 
of  the  carrier ;  and  that  this  presumption  can  be  repelled 
only  by  proof  that  the  loss  was  attributable  to  the  negligence 
or  fraud  of  the  passenger,  or  to  the  act  of  God,  or  of  the  pub- 
lic enemy  (Hulett  agt.  Swifts  33  N.  Y.,  671).  All  the  con- 
siderations  of  public  policy  which  have  operated  to  fix 
upon  innkeepers  the  rigorous  liability  above  indicated  apply, 
as  it  seems  to  me,  with  increased  force  to  the  case  of  carriers 
of  passengers  under  these  circumstances. 

If  the  foregoing  views  are  correct,  it  follows  that  the 
defendants  are  liable,  unless  they  can  show  some  negligence 
or  fraud  on  the  part  of  the  plaintiff,  or  some  modification  of 
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the  rights  or  duties  of  the  parties  by  virtue  of  some  special 
agreement. 

The  effort  was  made  to  show  that  the  affixing  of  the  notices 
in  the  state  room  and  elsewhere,  was  proof  of  such  a  modifica- 
tion, but  I  understand  it  to  be  well  settled  that  mere  proof 
of  such  posting  of  notices,  without  more,  leave  the  common 
law  liability  unaffected. 

It  appeared,  by  the  plaintiff^s  testimony,  that  the  provision 
of  locks  and  bolts  on  the  state  room  door  was  imperfect,  the 
lock  being  in  such  a  condition  that  it  would  barely  catch,  and 
the  separate  bolt  not  capable  of  being  passed  Into  the  socket, 
and  that  these  defects  were  observed  by  the  plaintiff  on  enter- 
ing the  room.  It  is  urged  that  it  was  negligence  on  his  part 
not  to  communicate  information  of  these  defects  to  the  officers 
of  the  boat.  If  the  plaintiff  had  discovered  defects  about 
the  fastenings  which  seemed  to  have  been  recently  occasioned, 
so  as  tor  suggest  a  question  as  to  whether  the  carrier  had  had 
a  fair  opportunity  to  discover  them,  I  should  certainly 
hesitate  before  coming  to  the  conclusion  that  he  was  not 
bound  to  call  attention  to  them ;  but  I  do  not  think,  that  he 
was  bound  to  summon  the  officers  of  the  boat  to  examine 
partial  defects  like  those  in  question,  which  might  well 
Lave  existed  for  a  long  time. 

Some  evidence  was  introduced  by  the  defendants,  for  the 
purpose  of  contradicting  the  testimony  of  the  plaintiff  touch- 
ing the  defects  in  the  fastenings ;  but  it  was  quite  too  in- 
definite to  be  allowed  any  weight ;  nor  do  I  think,  that 
the  plaintiff's  case  requires  affirmative  proof  of  negli- 
gence. It  is  enough  for  him  to  show  the  loss,  and  the  carrier 
is  presumptively  responsible ;  and  this  presumption  against 
the  carrier  cannot  be  repelled  by  proof  that  he  exercised  care 
and  caution,  however  great ;  he  must  go  further,  and  show 
negligence  on  the  part  of  the  passenger. 

I  observe,  that  the  complaint  apparently  proceeds  upon  n 
the  view  that  negligence  on  the  part  of  the  carrier  is  to 
be  affirmatively  shown  as  a  part  of  the  plaintiff's  case ;  and  I 
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thmk|  the  allegation  in  that  respect  is  sustained  by  the  proof; 
but  I  do  not  thinks  that  the  plaintiff  was  bound  to  take  that 
burden  upon  him. 

I  musty  therefore,  report  in  tavor  of  the  plaintiff  for  the 
damages  sustained  by  the  loss  of  watch  and  chain  and  money. 
It  was  not  proved  that  the  vail  was  his  property^  and  pre- 
sumptively it  belonged  to  his  wife. 

The  judgment  was  affirmed  at  general  term^  and  the  ap« 
pellani  acquiesced  in  the  law  of  the  case  and  paid  the  judg* 
ment. 


f 
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U.  S.  DISTRICT  COURT. 
In  the  matter  of  Louis  Roset,  bankrupt 

While  a  niH  waa  pending  aga^ift  a  party,  and  after  the  teatimonT'  was  all  in  and 
the  caae  aabmitted  to  the  referee  for  decision,  bat  before  anj  decision  is  made^  the 
party  was  declared  a  bankmpt  Soon  after  sooh  bankmptoj,  the  referoe  decidea 
the  case  in  favor  of  the  bankrupt,  an  application  is  now  made  to  the  register  in 
charge  to  order  the  assignee  of  the  bankrupt  to  pay  the  fees  of  the  referee  which 
have  been  incurred  during  the  reference, 

Application  reported  against  by  the  register  and  acqnieseed  in  by  the  parties. 

/( seesu  that  it  would  be  competent  for  the  assignee  to  take  up  the  report,  «t  the 
expense  of  paying  the  fees  of  the  referee,  in  case  he  should,  in  the  exercise  of  a 
sound  judgment,  think  it  necessary  in  order  to  protect  the  estate  from  a  renewal 
of  the  claim  in  question. 

Southern  District  of  New  York. 

At  chambers^  4  Warren  street^  in  the  city  of  New  York^ 
in  said  district^  on  this  3d  day  of  January,  1872. 

I/the  undersigned  register  to  whom  it  was  referred,  by  the 
order  of  this  court  bearing  date  November  25th,  1871,  to 
inquire  on  proofs  and  report  whether  Anthony  Oechs,  Esq., 
the  assignee  of  tha  estate  of  the  said  bankrupt,  ought  to  be 
authorized  to  pay  Henry  Nicol,  Esq.,  the  sum  of  $350  out  of 
the  funds  belonging  to  the  estate  of  the  said  bankrupt,  for 
hi3  fees  as  referee  in  an  action,  wherein  Clarissa  Davenport 
is  plaintiff  and  the  said  bankrupt  is  defendant,  now  pending 
in  the  superior  court  of  the  city  of  New  York,  upon  the 
executipn  by  the  said  bankrupt  of  an  assignment  of  his  claim 
against  the  said  Davenport  for  said  referee's  fees  as  a  disburse- 
ment in  the  suit,  and  upon  a  stipulation  executed  by  John 
B.  Fogarty,  Esq.,  the  attorney  for  the  said  Rosey  in  the  said 
action,  to  repay  to  the  said  assignee  the  said  sum  of  $350 
out  of  the  first  moneys  paid  by  the  plaintiff  in  said  action,  or 
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anyone  in  his  behalf  on  account  of  the  costs  or  diabursementB 
in  said  suit,  do  hereby  certify^  that  I  have  been  attended  by 
counsel  for  the  said  petitioner,  the  said  assignee  though  duly 
notified  not  appearing,  and  that  I  have  taken  the  proofs 
herewith  submitted. 

That  it  appears  firom  said  testimony,  that  the  suit  in  ques- 
tion was  commenced  in  January,  1868^  and  was  referred  to 
said  referee  in  Korember,  1869.  That  testimony  was  taken 
from  time  to  time  before  said  referee  up  to  August,  1871, 
when  the  same  was  submitted  to  said  referee  for  decision. 

That  in  the  early  part  of  November,  1871,  the  said  referee 
gave  notice  that  he  had  decided  said  action  in  favor  of  the 
defendant  therein.  The  petition  in  bankruptcy  was  filed  on 
the  14th  day  of  August,  1871,  and  tiie  assignee  was  con- 
firmed on  the  22d  day  of  September,  1871. 

There  is  nothing  in  the  testimony  that  would  indicate  that 
the  assignee  has  in  any  manner  participated  in  or  interfered 
with  the  case.  Nor  is  it  proven  that  any  part  of  the  services 
of  the  referee  were  rendered  after  the  commencement  of  the 
proceedings  in  bankruptcy. 

I  don't  see,  therefore,  how  the  assignee  has  rendered  him- 
self liable,  as  such  assignee,  for  the  claim  in  question. 

It  is  clear  that  no  sum  can  be  paid  in  full  out  of  the  fund 
unless  it  be  either  a  preferred  debt  or  a  debt  incurred  by  the 
assignee  in  his  official  capacity  for  the  benefit  of  the  estate. 
Ko  doubt,  the  court  would  imply  a  promise  on  the  part  of 
the  assignee,  to  pay  for  beneficial  services  rendered  to  the 
estate  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, in  case  he  should  participate  in  the  benefit  of  such 
services.  But  I  don't  see  that  the  present  case,  can  be 
brought  within  that  catergory.  The  claim  of  the  referee 
rests  in  contract  between  himself  and  the  parties  before  him. 
The  plaintiff  in  that  action  is  no  less  liable  for  the  fees  of  the 
referee  than  if  the  cuse  had  been  decided  in  her  favor,  nor  is 
the  defendant  any  more  liable  than  if  the  case  had  gone 
against  him.     It  is  a  debt  of  the  defendant  in  that  action. 
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xvhrch,  now  that  he  U  a  bankrupt^  may  be  proved  agaiust 
him  in  bankruptcy. 

The  receipt  of  a  dividend  in  bankruptcy  will  not  afiect  the 
validity^  of  the  claim  cf  the  referee  upon  the  plaintiff  in  that 
action,  for  the  balance  due  him,  nor  will  it  in  any  wise  in- 
validate his  lien  upon  any  judgment  that  may  -  be  entered 
therefor. 

I;  therefore,  recommend  that  an  order  be  entered  denying 
the  prayer  of  the  said  petition,  Respectfully  submitted, 

I.  T.  Williams,  JRegister  in  Bankruptcy. 

Supplementary. 

At  chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district  this  19th  day  of  January,  1872. 

I,  the  undersigned  register  in  charge  of  the  above  entitled 
matter*  do  hereby  certify,  that  since  writing  the  foregoing 
certificate,  I  have  been  attended  by  counsel  for  the  said 
petitioner,  and  have,  at  his  request  taken  additional  testimony 
which  is  herewith  submitted,  and  have  listened  to  further 
argument  of  said  counsel  upon  said  matter.  That  I  am 
unable  to  see  that  the  said  additional  testimony  should  change 
the  conclusions  to  which  I  arrived  in  that  certificate. 

The  argument,  that  the  services  of  the  referee  redound  to 
the  benefit  of  the  estate,  in  that,  the  report,  if  taken  up  by 
the  assignee,  for  the  purpose  of  docketing  judgment  against 
the  plaintiff  in  that  action,  and  the/eby  defeating  any  claim 
she  may  prove  in  bankruptcy  arising  out  of  the  matter  so  in 
suit  before  said  referee,  would,  no  doubt  be  valid  in  case  any 
necessity  should  arise  lor  so  doing.  It  would,  perhaps,  cost 
less  to  obtain  the  report  by  a  payment  of  the  fees  due  the 
referee  and  docket  judgment,  than  it  would  cost  to  defeat 
the  plaintiff's  claim  (should  she  prove  it  in  bankruptcy)  by 
evidence  to  be  taken  anew  for  that  purpose  before  the 
register. 

Without  expressing  any  opinion  as  to  what  is  or  may  be* 
come  the  duty  of  the  assignee  in  that  regard,  it  is,  perhaps, 
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enough  to  say^  that  should  he  think  it  necessary  to  take  up 
that  report^  and  should  ask  upon  the  final  passing  of  his  ac- 
counts,  to  be  allowed  the  sum  he  should  so  have  paid,  per- 
hiLps  no  *  creditor  ought,  and  probabJy  no  creditor  would^ 
question  the  soundness  of  his  discretion  in  adopting  that 
course.  The  assignee  is  bound  to  nothing  more  than  the 
best  exercise  of  his  judgment  in  the  premises,  and  having 
exercised  that,  the  creditors  have  only  to  blame  themselves 
for  electing  him,  should  they  think  his  judgment  defective* 
Bespectfully  submitted, 

L  T.  Williams,  Begister  in  Bankruptcy. 


NEW  TORK  PRACTICE  REPORTS.  47& 


Cornwell  agt  Wooley. 


COURT  OF  APPEALS. 

Chables  CoRNWELLy  respondent^  agt.  Matilda  D.  Woolet^ 

executrix^  &c.y  appellant. 

It  has  long  been  the  lettled  law  of  this  state,' that  \h9  egeeution  of  a  will  mB.y  h^^ 
proved  on  a  trial  at  law,  by  en*  witneu^  if  he  is  able  to  prove  its  perfect  execution. 

Where  one  of  two  subscribing  witnesses  to  the  execution  of  a  will  resides  out  of  the 
state,  and  due  proof  of  its;ezecntion  is  made  by  the  other  witness,  a  devise  made- 
Sn  the  will  to  the  non-resident  witness  is  not  void  under  the  statute. 

March  Termy  1867. 

This  action  is  brought  by  the  plaintiff  as  assignee  of  Joel 
Parker,  to  recover  a  legacy  of  $500,  together  with  one  fifty- 
foarth  part  of  the  residuary  estate,  under  the  will  of  the  late 
Isaac  M.  Wooley,  of  the  city  of  New  York,  amounting  to 
SI  ,248.  Joel  Parker,  the  legatee  and  devisee,  was  one  of 
the  witnesses  to  the  will,  and  at  the  time  of  the  death  of  the 
testator,  and  ever  since,  was  a  resident  of  the  state  of  New 
Jersey.  The  other  witness  to  the  will  was  examined  before 
the  surrogate,  and  the  testimony  of  Mr.  Parker  was  also 
taken  on  the  question  of  the  execution  of  the  will.  The 
defense  is  based  upon  the  claim  that  the  legacy  to  Parker, 
and  all  hie  interests  under  the  will,  are  void  on  the  ground 
that  he  was  one  of  the  two  only  subscribing  witnesses  to  the 
will.  The  judge  at  the  special  term,  and  the  general  term  of 
the  second  district,  held  otherwise,  and  gave  judgment  for 
the  plaintiff.     The  defendant  appeals  to  this  court. 

Mr.  RiQGS,  for  appellant. 
Mr.  Fuller,  for  respondent. 

Hunt,  J. — The  statute  upon  this  subject  is  as  follows  t 
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'^  If  any  person  BhaU  be  a  subscribing  witness  to  the  execu- 
tion of  any  will,  wherein  any  beneficial  devise^  l^^gacy,  in- 
terest or  appointment  of  any  real  or  personal  estate,  shall  be 
made  to  such  witness^  and  such  will  cannot  be  proved  with- 
out the  testimony  of  such  witness,  the  said  devise,  &c«,  shall 
be  void,  so  far  only  as  concerns  such  witness,  or  any  claiming 
under  him  ;  and  such  person  shall  be  a  competent  witness 
and  compellable  to  testify  respecting  the  execution  of  the  said 
win,  in  like  manner  as  if  no  such  devise  or  bequest  had  been 
made"  (2  22.  S.^  65,  ^  60).  The  provisions  of  the  statute 
respecting  the  execution  of  a  will  are  as  follows :  ^'  Every 
last  will  and  testament  shall  be  executed  and  attested  in  the 
following  manner :  1.  It  shall  be  subscribed  by  the  testator 
at  the  end  of  the  will ;  2.  Such  subscription  shall  be  made  in 
the  presence  of  attending  witnesses,  isc. ;  3.  The  testator  shall 
make  certain  declarations ;  4.  There  shall  be  at  least  two 
attesting  witnesses,  each  of  whom  shall  sign  his  name  as  a 
witness  at  the  end  of  the  will,  at  the  request  of  the  testator" 
(2  B.  S.y  63,  ^  40).  There  being  but  two  witnesses  to  the 
will,  including  the  legatee,  it  is  manifest  that  his  name  is  in- 
dispensable to  the  due  execution  thereof.  The  statute  which 
regulates  the  proof  of  wills,  bearing  upon  the  present  point,  is 
as  follows:  ^*  When  any  one  or  more  of  the  subscribing  wit- 
nesses to  such  will  shall  be  examined,  and  the  other  witnesses 
are  dead,  or  reside  out  of  the  state,  or  are  insane,  then  such 
proof  shall  be  taken  of  the  handwriting  of  the  testator,  and 
of  the  witness  or  witnesses  so  dead,  absent,  or  insane,  and  of 
such  other  circumstances  as  would  be  sufRcieiit  to  prove 
such  will  on  a  trial  at  law"  (2  R.  5.,  68,  §  13).  "  If  it 
shall  appear  upon  the  proof  taken,  that  such  will  was  duly 
executed ;  that  the  testator  at  the  time  of  executing  the  same 
was  in  all  respects  competent  to  devise  real  estate,  and  not  * 
under  restraint,  the  said  will  and  the  proofs  and  examinations 
BO  taken  shall  be  recorded  in  a  book  to  be  provided  by  the 
surrogate,  and  the  record  thereof  shall  be  signed  and  certified 
by  him"  (^  14).  '  Other  sections  provide  that  the  record  of 
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the  same  shall  be  competent  evidence  in  all  the  courts  of  the 
state. 

It  has  long  been  the  settled  law  of  this  state,  that  the  ex- 
ecution of  a  will  may  be  proved  on  a  trial  of  law  by  one 
witness,  if  he  is  able  to  prove  its  perfect  execution  {Jackson 
agt  Vickoryy  1  Wend.^  416).  It  is  manifest  that  it  is  not  in- 
dispensable in  all  cases  that  both  the  subscribing  witnesses.to 
the  execution  of  a  will  should  appear  before  the  surrogate  to 
establish  its  execution ;  as  when  one  of  the  witnesses  is  dead, 
or  resides  out  of  the  state,  or  is  insane.  In  such  cases,  the 
will  may  be  established  before  the  surrogate  '^  without  the 
testimony  of  such  witness,"  and  by  the  testimony  of  the 
remaining  witness.  In  the  present  case,  Parker  was  a  non- 
resident of  the  state,  and  was  within  the  exceptions  men- 
tioned. If  the  remaining  witness  was  competent  to  prove 
the  complete  execution  of  the  ^  will,  that  is,  its  subscription 
and  acknowledgment  by  the  testator,  and  its  attestation  by 
the  two  witnesses  in  his  presence,  and  at  his  request,  the 
will  was  sufficiently  proven  under  the  statute.  No  objection 
was  maide  on  this  ground,  and  upon  an  examination  the  evi- 
dence of  the  remaining  witness  has  been  full  and  complete. 

The  appellant  claims  that  the  expression,  *'  without  the 
testimony  of  such  witness,"  should  not  be  confined  to  the 
remaining  witness  or  giving  evidence  by  such  subscribing 
witness,  in  the  ordinary  sense  of  those  words,  but  was  in- 
tended to  include  all  evidence  that  such  person  was  a  witness 
or  took  any  part  in  the  transaction.  The  expression  in  section 
13,  which  I  have  quoted,  that  proof  should  be  taken  of  the 
handwriting  of  the  witness,  of  the  testator,  and  of  other 
circumstances  sufficient  to  prove  the  will  on  a  trial  at  law, 
and  the  necessary  evidence  on  such  trial  of  law,  rebut  this 
idea. 

The  will  could  have  been  proved  without  the  testimony 
of  Parker.  The  devise  to  him  does  not,  therefore,  become 
void,  and  the  present  action  is  well  brought.  The  judgment 
below  should  be  affirmed. 
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ScEUGHAM,  J. — ^The  plaintiff's  assignor,  Joel  Parker,  was 
one  of  tbe  witnesses  to  the  will,  and  resided  out  of  the  state 
at  the  time  it  was  proved.  On  the  examination  before  the 
surrogate  of  the  other  subscribing  witness,  Robert  Eeon,  he 
testified  to  all  of  the  facts  necessary  to  constitute  the  execu-- 
tion  of  the  will,  as  that  the  subscription  to  the  will  was  made 
by  the  testator  in  the  presence  of  the  witnesses ;  that  at  the 
time  of. making  it  he  declared  the  instrument"  to  be  his  will ; 
that  he  requested  each  of  the  witnesses  to  sign  it  as  such,  and 
that  each  of  them  so  signed  it  in  the  presence  of  the  tes- 
tator. As  Mr.  Parker  resided  out  of  the  state,  this  examin- 
ation of  Mr.  Keon  having  been  had,  no  other  testimony  was 
necessary  to  the  proof  of  the  will,  except  proof  of  tbe  hand- 
writing of  the  testator,  and  of  the  non-resident  witness,  Joel 
Parker  (3  22.  5.,  58,  ^  13) ;  and,  therefore,  as  the  will  could 
have  been  proved  without  tbe  testunony  of  Joel  Parker,  the 
legacy  to  him  is  not  void  (3  JR.  S.^  65,  %  50  ;  Ca¥>  agt  i2o&- 
^eriaony  I  ScW.,  125). 

The  judgment  should  be  affirmed. 

Affirmed. 
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COURT  OF  APPEALS. 
Alfred  Lee,  respondent,  agt.   Simon  Decker,  appellant* 

Where  a  oontraofc,  ioclnding  a  settlement  of  all  aocoants,  in  reduced  to  writia|^  and 

■igiied  by  the  parUee,  it  merges  all  previoai  contractSi  noderstandingBi  or  ezpecta* 

tioDs  upon  the  subject. 
And  where  the  teetimonj  of  one  of  the  parties  to  snoh  oontnict  is  in  accordance, 

-^th  the  writingi  it  will  prevail  over  the  contradicting  testimony  of  the  other 

party. 

March  Termj  1867. 

This  was  an  action  brought  by  Lee,  as  assignee  of  one 
Shannon,  to  recover  the  sum  of  $800  upon  the  following 
contract: 

.     "  April  1,  185^. 

^\  Settled  all  accounts  up  to  this  date,  and  found  due  S« 
Decker,  six  hundred  dolla,rB  on  the  purchase  of  a  house  and 
lot,  this  day  deeded  to  Hiram  Decker  for  $1,400,  leaving  due 
to  H.  Shannon  eight  hundred  dollars  from  S.  Decker;  the 
said  Decker  to  sell  and  have  the  full  proceeds  of  said  house 
and  lot,  and  any  demands  that  said  Decker  shall  purchase 
against  Shannon  to  be  deducted  from  the  eight  hundred  dol- 
lars due  Shannon  from  Decker.  This  arrangement  is  left  so 
that  it  may  be  arranged  as  to  payments  after  the  consumma- 
tion of  a  contract  to  be  made  with  F.  Bronson.  H.  Shannon,  ^ 
Simon  Decker." 

After  hearing  the  evidence  of  both  the  parties  to  the  con- 
tract, the  court  directed  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiff.  The  general  term  of  the  sixth  district  affirmed 
the  judgment  entered  upon^the  verdict,  and  the  defendant 
now  appeals  to  this  court. 

A.  J.  Parker,  for  appellant. 
F.  E^BNAN,  for  respondent. 

Hunt,  J. — The  contract  of  April  1, 1869,  when  reduced  to 
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writings  and  signed  by  the  parties^  merged  all  previous  coi>- 
tractSy  understandingSy  or  expectations  upon  the  subject.  By 
that  contract  it  was  expressly  agreed  that  Decker  owed  Shan- 
non eight  hundred  dollars.  The  price  of  the  house  and  lot  was 
fixed  at  $1,400 ;  and  $600  found  due  to  Decker  was  deducted 
from  the  amount  of  the  purchase  money,  leaving  the  amount 
due  to  Shannon  as  above  stated.  There  is  no  obscurity  in  the 
portion  of  the  contract  in  which  these  stipulations  are  contained. 

Shannon  testified  that  Decker  had  bought  the  house  of 
him,  and  had  sold  or  expected  to  sell  it  to  one  Bronson ;  and 
the  dates  of  the  payments  to  be  made  to  him  (Shannon)  were 
to  be  arranged  after  the  contract  with  Bronson  should  be  com- 
pleted. Decker,  on  the  other  hand,  testified  that  he  .bad  not 
purchased  the  house  of  Shannon,  but  that  Bronson  had  pur- 
chased direct  from  Shannon,  and  that  nothing  was  to  be  paid 
to  Shannon  until  $600  had  first  been  paid  to  him  by  Bronson. 
The  testimony  of  Shannon  is  in  accordance  with  the  writing, 
and  furnished  a  reasonable  explanation  of  the  meaning  of  t2ie 
last  clause  thereof.  That  of  Decker  is  in  contradiction  of 
the  plain  terms  of  the  writing,  and,  therefore,  of  no  effect 

The  defendant  claims  that,  in  any  event,  he  cannot  be  com- 
pelled to  pay  until  it  appears,  by  proof,  that  a  contract  had 
been  made  with  Bronson,  and  payments  had  matured  under 
the  same.  This  is  answered  by  the  uncontradicted  evidence 
of  Shannon,  that  he  repeatedly  called  on  the  jdefendant,  re- 
questing him  to  pay  the  amount  due,  or  to  give  his  notes  at 
long  periods,  or  to  make  some  arrangement,  and  that  the 
defendant  absolutely  refused  to  pay,  to  make  any  arrange- 
ment, or  to  do  anything  whatever  about  it,  at  presenl^  or  in 
the  future.  He  refused  to  recognize  the  agreement,  or  to 
have  anything  to  do  with  it .  This  repudiation  justifies  an 
immediate  action  for  the  recovery  of  the  money  admitted  by 
the  contract  to  be  due  at  some  time  {Hanna  agt.  MittSf  21 
Wend.y  90,  92,  and  cases  there  cited). 

The  judgment  should  be  affirmed. 

All  concur.    AfiQrmed. 
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SUPREME  COURT. 

The  Town  op  Middletown  in  behalf  of  itself  and  all  other 
Stockholders  of  the  Rondout  and  Oswego  Railroad  Co. 
agt.  The  Rondout  and  Oswego  Railroad  Co.,  John 
0.  Broadhead,  and  others. 

The  Same  agt.  The  Same. 

a  emtntyJMdffe  has  do  power  or  Jurisdictioa,  on  granting  an  ii^ncUon  ex  partt,  to 
grant  an  order  to  shaweatuet  returnable  b^ore  kimte{ff  vrhj  taob  inj auction  should 
not  be  continued.  (Affirming  8.  O.,  at  tpecial  term,  ante,  p.  144,)  Parkbk,  J., 
diatentinff. 

Where  an  application  for  an  injonetion  is  denied  npon  two  legal  propositions  stated 
hj  the  iadge,  (which  are  erroneoaSf )  when  it  shoald  have  been  denied  upon  the 
fiicts,  instead  of  the  law,  the  order  of  denial  will  not  be  reversed  on  appeal,  as  the 
Jodgft  below  arrived  at  the  correct  oonelnsion,  though  for  the  wrong  reason. 

Where  separate  attorneys  appear  on  a  motion,  for  different  parties,  in  the  same  at^ 
tion,  the  costs  of  but  one  motion^  $10,  can  be  allowed. 

Third  Department 

Before  Potter,  Parker  and  DAinELS^  JJ. 

These  are  different  appeals  taken  from  orders  made  in 
the  same  case  at  different  special  terms,  one  from  the  third, 
the  other  from  the  sixth  judicial  district,  and  may  be  con- 
sidered together.  They  involve  different  questions  of  prac- 
tice, but  originated  in  the  attempt  to  secure  the  same  object, 
to  wit,  to  obtain  an  injunction  against  the  acts  or  threatened 
acts  of  the  defendants.  The  first  is  an  appeal  from  an  order 
at  special  term  in  the  third  district,  dissolving  an  injunction 
granted  by  a  county  judge.  The  second  is  an  appeal  from  an 
order  at  special  term  in  the  sixth  district,  to  grant  an  in- 
junction.    The  plaintiffii  appeal  from  both  orders. 

The  action  was  brought  by  the  town  of  Middletown  which^ 
Vol..  XTiTTT,  81 
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under  what  is  called  the  bonding  act,  is  a  stockholder  in  the 
Rondout  &  Oswego  Railroad  Company ;  and  they  sue  in  be- 
half of  themselves  and  all  other  stockholders  in  said  railroad 
company,  and  they  allege  that  they  bring  the  action  by 
direction  of  the  commissioners  of  said  town  who  were  duly 
appointed  by  the  county  judge  under  the  statute  in  that 
year,  to  issue  bonds  and  take  stock. 

The  main  object  of  the  action  is  to  restram  the  railroad 
company  from  entering  into  a  contract  with  the  defendants 
Green  &  Satterlee,  for  the  construction  of  the  incompleted 
portion  of  the  road,  and  to  pay  or  compensate  said  con- 
tractors therefor  by  giving  them  the  earnings  or  income  of 
the  said  road  for  a  period  of  years,  but  they  also  ask,  that 
said  contract  be  annulled,  all  other  material  facts  will  suffi- 
ciently appear  in  the  opinion. 

T,  R.  Westbrook,  for  plaintiffs. 

A.  Shoonmaker,  Jr.,  and  S.  Hand,  /or  (he  RaUrcad 

Co. 
Bell,  Bartlett  and  Wilson,  for  the  defendants  Green 

dt  Satterlee. 

Potter,  J. — ^The  plaintiff  obtained  an  injunction  from  the 
county  judge  of  the  county  of  Ulster,  the  county  in  which 
the  venue  was  laid  which  was  in  the  following  form : 

*•  Sufficient  cause  appearing  therefor  by  the  complaint  in 
this  action,  only  verified  and  by  the  affidavits  of  Thomas 
Cornell  and  Theodorice  R.  Westbrook,  you  and  each  of 
you,  and  your  and  each  of  your  attorneys,  agents  and  servants 
and  confederates  are  enjoined  and  restrained  from  making, 
executing  or  consummating  or  carrying  into  effect,  or  attempt- 
ing to  do  so,  a  lease  or  sale  upon  my  terms  whatever  of  the 
Rondout  &  Oswego  Railroad,  its  property  and  franchises,  or 
any  part  thereof,  or  any  interest  therein  to  the  defendants, 
John  A.  Green  and  John  Satterlee,  or  either  of  them,  or  to 
any  person  or  persons  whomsoever,  until  the  further  order 
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of  the  court  in  the  premises^  and  you  are  fbrther  required  to 
show  cause  before  me  at  my  office  in  the  village  of  Rondout, 
on  the  14th  day  of  February,  1872,  at  10  o'clock  a.  m. 
why  this  order  should  not  be  continued.  Dated,  Rondout, 
February  6, 1872." 

On  the  9th  day  of  February,  then  instant,  the  defendants, 
Green  &  Satterlee  obtained  from  a  justice  of  the  supreme 
court  in  New  York,  an  order  in  the  same  case  of  which  the 
following  is  a  copy  : 

^^On  the  summons,  complaint,  affidavits,  injunction,  and  all 
the  papers  heretofore  served  in  this  action,  and  on  the  affidavit 
of  Edward  T.  Bartlett  hereto  anneiced,  let  the  plaintifis  or 
their  attorneys  show  cause  before  a  justice  of  this  court  at  a 
special  term  thereof  to  be  held  at  the  city  hall  in  the  city  of 
Albany,  county  of  Albany,  on  Tuesday  the  27th  day  of 
February,  1872,  at  10  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  the  complaint  in  this 
action  should  not  be  set  aside  as  iiTegular,  in  that  it  does  not 
contain  the  title  of  the  cause  specifying  the  name  of  the 
court  in  which  the  action  is  brought,  the  name  of  county 
in  which  the  plaintiffs  desire,  the  trial  to  be  had,  or  the 
names  of  parties  to  the  action,  plaintiffs  and  defendants  nor 
any  or  either  of  said  facts.  Also  show  cause  why  the  moving 
defendants,  John  A.  Green  and  John  Satterlee  should  not 
have  such  other  or  further  relief  as  to  the  court  may  seem 
just,  together  with  the  costs  of  this  motion. 

.  "And  it  is  further  ordered,  that  until  the  hearing  and  deter- 
mination of)  this  motion,  all  proceedings  on  the  part  of  the 
plaintiffs  be  stayed  not  exceeding  twenty  days,  and  the  mov- 
ing defendants  to  have  ten  days  afVer  the  determination  of 
this  motion,  if  the  same  be  denied  to  answer  the  complaint 
herein.  Dated  February  9th  1872."  At  this  date  the  plain- 
tiff 's  complaint  had  not  been  served.  At  a  subsequent  day 
(February  15th)- the  justice  who  granted  the  last  above  order 
BO  modified  it,  on  an  application  of  the  plaintiff's  attorneys, 
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18  to  allow  the  plaintiffii  to  serve  ibm  oomplaint^  and  it  was 
accordingly  served. 

On  the  12 til  of  February,  then  instant,  the  attorneys  of 
the  railroad  company  applied  at  special  term  of  tiie  supmm^ 
court  in  the  third  judicial  district,  and  obtained  an  order  of 
which  the  following  is  a  copy. 

^^On  the  summons,  complaint,  afBdavit,  injunction,  and  all 
the  papers  heretofore  served  in  this  action,  and  on  an  affi 
davit  of  Augustus  Schoonmaker,  Jr.,  herein,  a  copy  whereof 
is  herewith  served,  let  the  plaintiff  in  this  action  show  cause 
at  a  special  term  of  this  court,  appointed  to  be  held  at  the 
tsity  hall  in  the  city  of  Albany,  on  Tuesday  the  27th  day  of 
February,  1872,  at  the  opening  of  the  court  on  that  day,  of 
is  soon  thereafter  as  counsel  can  be  heard,  why  the  com-* 
plaint  served  in  this  action  should  not  be  set  aside -as  irreg- 
ular in  tbat  it  does  not  contain  the  title  of  the  cause  specify* 
ing  the  name  of  the  court  in  which  the  action  is  bronghty 
the  name  of  the  county  in  which  the  plaintiff  desires  the 
trial  to  be  had,  or  the  nunes  of  the  parties  to  the  action, 
plaintiffs  and  defendants,  nor  any  nor  either  of  said  facts, 
with  costs  of  this  motion.  Also  show  cause  why  the  moving 
defendants  herein  should  not  have  such  other  or  further 
f^rder  or  relief  as  to  the  court  may  seem  just  And  it  is  far- 
ther ordered,  that  until  the  hearing  and  determination  of  this 
motion,  all  proceedings  ont  he  part  of  the  plaintiff  (except  a 
postponement  of  the  motion  for  injunction)  be  stayed,  not 
exceedii^  twenty  days,  and  the  moving  defendants  herein  to 
have  ten  days  after  the  determination  of  this  mption  if  the 
same  be  desired  to  answer,  or  demur  to  the  complaint  herein." 

On  the  27th  February,  ]  872,  at  the  i^cial  term  of  ibe 
supreme  court  held  at  Albany,  on  that  *day  a  motion  wbs 
made  upon  hearing  of  all  the  parties,  when  it  was  ordered, 
that  the  injunction  order  made  by  the  judge  of  Ulster  county, 
on  the  5tb  February,  1 872,  be  and  the  same  hereby  is  set 
aside  with  ten  dollars  costs  of  nH>tion,  to  be  paid  by  the 
plaintiffs  to  the  defendants  appearing  by  Schoonmaker  and 
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Siu*denbiurgli  M  attorneys,  aad  alao  ten  dpllara  costs  of  mo^ 
tioD  to  be  paid  by  the  plaintifi*  to  the  defendants  appearing  by 
Belli  Bartlett  and  Wilson  aa  attorneys,  and  this  order  is  made 
on  the  ground  that  the  county  judge  had  no  power  or  juris- 
diction to  make  the  order  granted  by  him." 

This  is  the  first  order  appealed  from  before  us  for  review. 

After  the  decision  of  this  motion  and  the  making  ot  thit 
orfier^  the  plaintifis  applied  upon  the  same,  and  some  ad- 
4itional  papers  to  a  judge  of  the  supreme  court  of  the  sixtb. 
judicial  district,  on  the  Hth  March,  1872,  and  obtained  ai^ 
order  for  the  defendants  to  show  cause  before  the  same  judges 
911  the  J  dth  day  of  ]!4^cb,  theu  instant,  why  they  shouldir 
not  be  enjoined  from  consummating  the  same  contract,  or: 
attempting  to  do  so.  On  the  day  appointed  the  parties  all 
appeared,  and  were' fully  beard  before  the  said  judge,  wha 
after  reciting  the  facts,  held  as  follows: 

^^I  do  hereby  order  that  th^  motion  for  an  injunction  ioi 
this  action  restraining  the  defendants  as  specified  in  said  ordey 
to  show  cause,  be  and  the  same  hereby  is  denied,  and  that 
the  plaintiff  pay  to  the  defendants  ten  dollars  costs  of  thia 
motion.  And  it  is  further  ordered  that  the  order  restraining 
the  defendants  until  the  return  day  of  said  order  to  show 
cause  be  and  hereby  i3  vacated. 

It  is  held,  that  the  railroad  company  has  no  power  to 
lease  its  roads  to  individuals,  to  be  operated  by  them  with- 
out the  supervision  or  control  of  the  company,  that  the  con-> 
tiTict  entered  into  was  such  lease,  but  the  action  cannot  be 
brought  by  the  railroad  commissioners  in  the  name  of  the 
town.  It  should  be  brought  by  the  supervisor.  For  this 
reason,  this  application  for  injunction  is  denied. 

This  is  the  second  order  appealed  from. 

There  were  several  questions  of  pretty  sharp  practice  be^ 
tween  the  attorneys  appearing,  upon  papers  which  wer^ 
somewhat  discussed  on  the  argument,  but  which,  cannot  b^ 
reviewed  on  these  appeals.  The  decsion  of  neither  of  the 
motions  were  made  or  controlled  on  that  .ground.     The  two 
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orders  in  question,  must  be  separately  examined.  And  I 
think,  if  the  orders  are  right  in  the  result,  they  should  be 
affirmed,  even  if  the  decisions  were  placed  upon  erroneous 
grounds. 

Order  l^^; 

1.  Had  the  county  judge  power  to  make  the  order  that 
was  so  set  aside! 

The  power  of  the  county  judge  is  obtained  from  the  218 
and  219th  sections  of  the  Code.  The  order  granted  by  him 
was  an  absolute  order  unlimited  in  its  effects  aa  to  time,  ex- 
cept in  law,  it  was  subject  to  the  power  of  the  court  to 
make  a  further  order  therein*  It  also,  as  a  part  of  the  order, 
in  terms,  directed  the  defendants  to  show  cause  before  the 
said  county  judge  on  the  day  named,  why  the  order  should 
not  be  continued.  This  branch  of  the  order  he  had  no  power 
to  make  {Parmenter  agt.  Bothj  9  Abb.  N.  S.y  392 ;  Sogers 
agt.  McElhone,  20  Hotv.j  441 ;  Merrill  agt  Slocum^  3 
How.y  309). 

An  order  to  show  cause  is  equivalent  to  a  notice  of  mo- 
tion, and  such  a  motion  in  a  cause  pending  in  the  supreme 
court,  cannot  be  heard  before  a  county  judge.  This  part 
of  the  order,  then,  of  the  county  judge  was  void.  The  94th 
rule  of  the  supreme  court  could  not  enlarge  the  statute 
powers  of  the  county  judge. 

The  order  obtained  in  New  York  whi<5h  stayed  the  proceed- 
ings, and  prevented  the  parties  appearing  before  the  county 
judge  on  the  day,  to  show  cause,  did  not  affect  this  clause 
of  the  order,  it  being  void.  K  the  other  part  of  the  order 
remained  in  force,  it  then  became  the  more  objectionable  in 
that  it  became  a  permanent  and  continuing  order  of  injunc- 
tion, granted  upon  the  merits  of  the  case,  before  the  service 
of  the  complaint  or  answer.  Was  the  whole  order  then  a 
nullity,  by  reason  of  its  omission  to  comply  with  the  94th 
rule  of  the  supreme  court,  which  requires  that  it  contain 
an  order  to  show  cause  within  ten  days,  why  such  order 
should  not  be  continued  If 
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The  94th  rule  allows  such  an  order  to  be  made  only  when 
made  in  connection  with  the  additional  order^  to  show  cause 
before  a  proper  forum  possessing  the  power  upon  a  motion,^ 
to  continue  it,  to  dissolve  or  set  it  aside  {Parmenter  agt 
Both,  9  Abb.  N.  S.f  392). 

An  order  to  that  effect  void  in  itself,  is  precisely  as  if  no 
order  had  been  made.  By  virtue  of  section  470  of  the  Code, 
this  94th  rule  is  the  law  of  the  courts.  The  court  that 
riiould  declare  such  an  order  void,  would  be  only  acting 
oonsistent  with  duty,  and  we  should,  therefore,  sustain  its 
decision.  But  there  is,  I  think,  another  reason  in  law  why 
the  special  term  should  have  declared  this  order  to  be  void. 
It  is  within  the  spirit  of  section  223  of  the  Code,  and  rule  94 
of  this  court,  that  injunction  orders  granted  ex  parte  are  not 
intended  to  have  legal  effect  for  a  longer  period  than  ten 
days.  The  case  of  Harold  agt.  Hefferman  (42  How.j  242), 
holds,  to  the  same  view.  More  than  ten  days  had  elapsed 
from  the  date  of  the  county  judge's  order,  before  it  was  re- 
versed or  set  aside  at  special  term.  If  its  force  had  ceased, 
the  declaring  it  void  was  harmless.  The  order  then  made 
and  appealed  from,  only  had  the  effect  to  put  the  question  at 
rest  from  further  litigation  or  controversy.  I  am  also  in- 
clined to  think,  from  an  examination  of  the  case  upon  the 
merits,  looking  at  the  claimed  equities  as  set  forth  in  the 
complaint,  which  are  mostly,  upon  information  and  belief, 
and  that  the  denials  made  by  the  parties  defendants  who 
speak  from  more  positive  and  better  knowledge ;  that  the  in- 
junction should  have  been  dissolved  for  this  reason,  had  there 
been  no  other  legal  objection  to  it.  Most  of  the  substantive 
allegations  are  upon  information  and  belief.  These,  without 
denials,  are  not  sufficient  to  sustain  an  injunction  {CampbeU 
agt.  Morrisofiy  7  Paige^  157,  IGOj  Bank  of  Orleans  agt. 
Skinner^  9  PaigCy  305-6 ;  Jewitt  agt.  AUeny  3  Hatv.y  129  ; 
Williams  agt.  Lockwood^  Clarke^  Ch.y  172).  But  all  the 
material  equities  are  not  by  denials.  For  this  reason,  it 
should 'have  been  dissolved  {Hoffman  agt.  Livingston^  1 
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Jdfms.  Ch.y  211 ;  18  J3bif.;  158,  186).  Beaides  the  grant- 
iag  or  coDtiauiog  an  injunction  before  final  hearing  generally 
depends  upon  the  diaoretion  of  the  court,  and  is  govemed  by 
the  nature  and  circumatancea  of  the  caae  ( Boberi  agt.  Aji^ 
dersofiy  2  Johns.  Ch,j  202).  I  do  not  deem  it  neceaaary  to 
discuaa  the  queation  of  the  weight  of  evidence  upon  each 
,of  the  chargea  xnade  upon  the  papers  at  length.  If  the  ior 
junction  should  jbave  been  diaadved  inatead  of  being  get 
ftride,  the  order  will  not  be  reveraed  on  account  of  the  form 
of  the  order.  The  court  did  what  they  should  have  done  ia 
another  form.  If  we  are  right  in  the  views  above  expreaaed, 
it  ^ia  not  neceaaary  to  diacuaa  the  other  questions  in  the  case 
under  this  point.    The  teault  of  the  decision  is  right. 

Second  order  i 

The  learned  judge  who  denied  the  motion  fcr  the  inji»ie<> 
tion  upon  an  order  to  show  cause,  and  upon  hearing  of  all 
parties,  laid  down  in  his  order  four  disidnct  propositiona,  two 
^  which  were  in  favor  of  the  views  of  the  plaintifl^  viz. : 

First.  ^^  That  the  railroad  company  has  no  power  to  lease 
its  road  to  individuals  to  be  operated  by  them,  without  the 
wpervision  or  control  of  the  company.'' 

This  is  a  compound  legal  proposition  in  &vor  of  the  plain* 
tiff's  view,  whether  sound  or  not,  as  there  ia  no  appeal  from 
]t»  will  only  be  neceaaary  to  discuss  if  the  third  and  fourth 
propositions  are  erroneous. 

Second.  ^'  That  the  contract  entered  into  was  such  lease.* 
Thia  ia  also,  a  proposition  in  favor  of  plaintifia,  whether  it 
was  Bucfa  lease,  there  being  no  appeal  from  it,  bke  the  ivat 
proposition,  it  is  not  now  necessary  to  discuss. 

Third.  ^^  The  action  cannot  be  brought  by  the  railroad 
commissioners  in  the  name  of  the  town",  and  . 

Fourth.  ^^  It  should  be  brought  by  the  supervisore." 

On  these  two  last  propositions,  which  may  be  considered 
as  one,  the  application  for  the  injunction  was  denied.     AvA 
for  this  <iie  appeal  is  brought. 
■^  ^\m  mation  v^as  mad^  upon  additional  papers  to  thesfi 
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ii«ed  on  the  pre^edixig  one,  and  it  wajs  abo  resisted  upoii 
fuUei'  explanations  and  den^ats*  Att^er  a  careful  exanunation 
<^  the  case,  I  do  no^b  thiivk,  t^e  application  ppon  the  whofe 
papers  was  qaade  stronger,  than  at  first,  on  the  pqrt  of  th|B 
plaJBtiff,  anid  had  the  judge  dep^ed  it  upon  the  facts  instead 
of  the  law,  it  would  h^ve  bd^n  right  by  every  rule  of  prac- 
tice in  equity  known  as  to  granting,  sustaining  apd  dissolving 
injunctions.  The  motipn  should  have  been  denied  on  this 
ground.  I  think,  tbereforei,  t^iat  the  judge  arrived  at  tha 
correct  conclusion  on  the  motiop,  though  for  a  wrong  reftSOQ; 
as  to  the  legal  propositions, 

I  think  it  will  hardly  be  contended  at  this  day,  that  cor- 
porations can  perforin  no  act  and  can  make  no  contract  hut 
such  as  the  statute  in  express  language  authorizes.  Th^ 
.contrary  is  true.  They  being  invested  with  the  powers  o| 
natural  persons  for  the  purposes  specified^  they,  to  a  certajqi 
extent,  may  enter  into  any  cpntract  to  cany  out  that  object 
which  is  not  in  violation  of  some  public  law,  or  contrary  tp 
public  policy.  Subject,  as  other  trustees  are,  to  being  called 
to  account  for  acts  which  are  greatly  prejudicial,  unjust,  iff 
fraudulent  towards  stockholdersji  or  parties  interested.  Th^ 
contract  complained  of  in  this  ^^^  was  one  purporting  to  be 
for  the  purpose  of  constructing  and  fiumishing  the  railroad  of 
the  corporation.  Thi^  was  the  very  object  of  their  creation. 
This  was  a  purpose  expressly  authorizied  by  the  statute.  Tp 
do  this,  even  if  it  was  not  ii^cident  to  the  conferred  powen^ 
the  statute  also  authori^^ed  them  in  express  tenns,  to  borrow 
money,  to  complete,  furnish  and  pperate  their  road ;  and  whilp 
the  statute  conferred  i^p^n  them  the  right  to  use  various 
methods,  and  among  them,  that  of  mortgaging  their  property  • 
and  franchises  for  the  payment  of  any  debt  or  contract  they 
may  have  made,  it  does  not  iq  t^nns,  prohibit  any  contract 
to  secure  that  end.  A  railroad  corporation  can  only  con- 
tsruct  their  railway  through  the  means  of  personal  agencies, 
9ucb  as  contractQra,  engineers,  Spc.  The  whole  completion 
of  thia  road,  including  naaterials,  fencing  and  other  ^xpenses^" 
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was  by  this  contract^  to  be  done  and  furnished  by  the  de- 
fendants who  are  called  therein,  the  contractors.  To  secure 
them  for  such  advances  and  for  so  constructing  and  com- 
pleting the  railway,  the  contract  provides  a  security  by 
pledging  the  property  so  to  be  completed,  with  its  franchises 
and  income  to  such  contractors.  The  character  of  this  con- 
tract or  its  designation  in  law,  may  be  a  question  of  law. 
Its  name  is  entirely  an  immaterial  matter.  It  has  the  char- 
acteristics of  a  mortgage,  and  is  for  certain  purposes  a  mort- 
gage to  secure  for  future  advances  to  the  main  object  of  the 
enterprise.  And  if  there  is  any  feature  in  it  that  partakes 
of  the  nature  of  a  lease,  it  does  not  destroy  its  character  as  a 
mortgage,  and  I  am  unable  to  see  that  such  a  contract  is 
prohibited  by  law,  or  against  public  policy.  It  is  a  contract 
for  security,  for  means  to  be  borrowed ;  to  enable  the  rail- 
road company  to  construct  and  complete  their  road.  This  is 
not  uUra  vires,  I  do  not  hold  that  it  would  were  it  a  lease 
only. 

As  I  have  failed  to  discover  in  the  facts  presented  in  the 
papers,  any  apparent  injustice  towards  stocliholders  in.  this 
.  contract  or  any  infraction  of  legal  rights  thereby  committed, 
there  is  no  reason  to  reverse  the  order  on  that  ground.  Nor 
can  I  find  from  the  language  of  the  contract,  that  it  is  a 
lease  to  individuals  to  operate  the  road  without  the  super- 
vision or  control  of  the  company.  So  far  as  this  is  a  question 
of  fact,  I  differ  from  the  learned  judge.  The  company  have 
as  good  a  right  to  employ  the  contractors  as  their  agents  to 
run  and  operate  the  road  as  others.  It  can  only  be  done  by 
agents ;  contractors  are  not  excluded  from  being  agents,  and 
the  right  of  the  contractors  thus  to  secure  their  advances, 
by  acting  as  such  agents,  is  not  forbidden  in  law.  I  think, 
the  learned  judge  was  in  error  in  his  view  of  the  law  in  this 
regard,  while,  I  think,  the  conclusion  of  the  learned  judge 
in  denying  the  injunction  was  right,  and  while  it  is  there- 
fore unnecessary,  further  to  discuss  his  view  of  the  right 
of  the  railroad  commissioners  to  bring  the  action,  and  the 
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necessity  of  its  being  brought  by  the  supervisor^  I  merely 
desire  to  say,  that  I  do  not  intend  to  be  understood  as  adopt- 
ing his  view  of  the  law,  in  that  regard.  By  the  terms  of  the 
proposed  contract,  the  railroad  company  have  not  attempted 
to  transfer  the  right  of  eminent  domain,  nor  is  all  supervision 
or  control  of  the  franchise  transferred  by  this  contract.  I 
think  this  order  should  also  be  affirmed^  with  ten  dollars  cost 
of  each  motion  to  each  party  who  separately  appear  by 
eounseL 

Daniels,  J. — I  concur  in  the  conclusion  as  to  each  of  the 
orders  appealed  from,  but  think  as  the  Code  confers  power 
to  impose  costs  on  the  decision  of  a  motion  only  to  the  extent 
of  ten  dollars,  that  all  the  costs  allowed  should  not  exceed 
that  limit. 

Parker,  J. — ^I  am  of  the  opinion,  that  the  injunction  order 
granted  by  the  county  judge  of  Ulster,  was  valid  as  within  his 
authority  to  grant,  and  that  upon  the  merits,  it  should  have 
been  sustained.  I  think,  therefore,  that  the  order  setting  it 
aside  should  be  reversed  with  ten  dollars  cost. 

In  the  other  case,  I  think,  enough  was  shown  to  entitle 
the  plaintiff  to  the  injunction  order,  for,  whether  the  suit  was 
commenced  by  the  commissioners  or  the  supervisors  of  the 
town,  is  not  a  question  proper  to  be  considered  upon  the 
motion. 

This  order  should  also  be  reversed,  with  ten  dollars  cost. 

I  agree  with  judge  Daniels,  that  only  ten  dollars  cost  were 
allowable  upon  each  motion,  and  not  that  sum  to  each  party 
appearing  by  a  different  attorney,  and  the  same  upon  each 
appeal 
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Action  to  take  charge  of  the  property  and  eifecti  of  the  defeiidaQt,  which  contiffted 
of  Bpopl  silks  and  skein  silks,  which  was  formerly  the  property  of  the  plaintiff  aoA 
dffeadant  as  copartcers,  f nd  whieb  sUl|S  weM  in  casee  like  wardrobe^  and  ego* 
tained  in  a  part  of  the  second  floor  of  the  bailding  290  Broadway  N.  Y.,  8  feet  by 
36  feet  in  siae. 

Under  the  order  appointing  the  receiTer  he  was  authorised  to  sell  the  piupesiy  w$ 
pablic  or  private  sale,  and  apon  a  priyate  sale  thereof  the  receiver  claimed  to 
have  received  from  all  sources  $8,123  04-100  and  to  have  paid  ont  |3,888  49-IOOl 
Tiiese  ezpeuditores  indnded  laige  payiaentt  ft>r  allBgad  services  to  deputy  re- 
vivers, keepers,  the  plaintiff  in  the  «o|ion,  plaintiff's  counsel  and  the  reoeiveip 
connseL    The  proceedings  wero  concluded  within  about  three  or  four  months. 

On  determining  the  only  questiona  properly  befose  the  eoui,  to  wit ;  the  exteot  of 
the  powers  of  the  reoeiver,  the  manner  in  which  he  discharged  his  duties,  hif 
charges  therefor,  the  state  of  his  accounts,  the  balance  due  by  him  and  the  relief 
to  be  granted  to  ineure  the  payment  of  sneh  balance ;  and  on  discussing  and  ooa» 
ildering  ftiUy  the  powers  and  dutifa  of  reoeiveis  gsneraUy : 

Hdd,  that  it  was  sufflcient  to  say  that  upon  his  own  showing,  the  receiver's  conduct 
in  this  case  had  been  reckless ;  that  he  had  been  unmindful  of  the  solemn  duty 
whif  h  he  owed  to  the  court  tha$  appointed  biip  and  Co  the  j^teresls  of  the  partiep 
and  their  creditors.    His  charges  could  not  be  indorsed  as  necessary  expenditures 

^  in  the  proper  execution  of  his  trust,  or  undes  any  order,  er  in  the  course  and  prao- 
tiee  of  the  court  Their  sanction  would  cast  disgrace  and  reproach  upon  the  a^ 
miniatration  of  jus^ce. 

A  receiver  who  steps  outside  the  order  appointing  him,  and  assumes  the  role  of  an 
aotfOr  without  the  consent  of  of  notice  to  the  parties  or  the  court,  must  be  tanght 
diat  the  law  will  hold  him  to  a  strict  account,  and  (hat  the  oourt,  on  the  ftna} 
passage  of  his  accounts,  will  not  ratify  any  expenditure  vnless  the  same  has  been 
Deeeasari^  incurred  for  the  bene^t  of  the  estate. 

At  Special  Termy  Jnne^  1872. 

Frerdman,  J. — ^This  cause  was  brought  on  and  submitted 
upon  the  pleadings,  and  all  proceedings  and  orders  hereto- 
fore had  and  made  therein,  for  the  final  determination  of 
such  questions  as  remain  undecided.    From  the  papers  thus 
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submittedt  it  appears  that  prior  to  the  7th  day  of  December^ 
1809^  Albert  B.  Corej  and  Walter  P.  Long^  were  partners 
under  the  firm  name  of  Walter  P.  Long  &  Co.  On  Decem- 
ber 7thy  1869,  Corey  sold  to  Long  bis  (Corey's)  interest  in 
the  partnership  property  and  effects^  and  Long  agreed  to  pay 
the  existing  debts  of  the  partnership.  On  the  J  3th  of  Jan^ 
uary,  1870,  Corey  commenced  his  action  in  this  court,  for 
the  purpose  of  restraining  Long  from  interfering  with  the 
property  of  the  finn  of  Walter  P.  Long  &  Co.,  and  for  the 
iq[>pointment  of  a  receiver  to  take  possession  of  the  property 
and  assets,  convert  them  into  money^  and  pay  the  debts  of 
the  partnership.  At  the  commencement  of  the  suit,  an  order 
was  granted  by  a  justice  of  this  court,,  enjoining  Long,  in  ac- 
cordance with  the  demand  of  Corey's  complaint,  and  a  further 
order  was  made  by  the  same  justice,  and  entitled  and  entered 
as  an  order  made  by  the  court  at  special  term,  appointing 
James  M.  Gano  as  receiver  of  all  the  property  and  assets  of 
the  late  firm  of  Walter  P.  Long  &  Co.  On  the  17th  of  Jan- 
uary, 1870,  and  upon  motion  papers  presented  by  Long,  an 
order  was  made  staying  proceedings,  under  the  first  named 
two  orders,  and  requiring  Corey  to  show  cause  why  they 
should  not  be  vacated.  This  last  order  was,  on  the  same  day 
90  far  modified  by  the  justice  who  had  made  the  appointmetit 
of  the  receiver,  as  to  allow  the  receiver  and  an  ofiicer  of  this 
court,  Mr.  Cosgrove,  to  take  and  bold  possession  of  the  prop^ 
erty  until  the  final  order  of  the  court.  Upon  the  hearing  of 
the  motion  at  the  special  term,  the  order  appointing  the  re- 
ceiver was  vacated,  but  the  motion  to  dissolve  the  injunction 
denied.  On  the  dlst  of  January,  1870,  the  court,  at  special 
term,  upon  a  new  motion,^  founded  upon  notice  duly  granted, 
an  order  appointing  the  said  James  M.  G&no  receiver,  ^^  of  all 
the  stock,  fixtures,  assets  and  property  of  whatever  nature 
and  kind  soever,  belonging  to  the  firm  of  Walter  P.  Long  St 
Co.,  with  all  the  usual  power  and  authority  granted  to  re- 
eeivera  in  such  cases  made  and  provided."  Upon  such  ap- 
pointment, the  receiver  filed  a  bond  in  the  sum  of  S5,000. 
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On  February  4thy  1S70,  an  order  was  made  by  the  justice 
who  had  originally  granted  the  injunction  and  appointed  the 
receiver,  without  notice  to  any  of  the  parties  to  the  cause, 
and  wholly  upon  the  ex  parte  application  of  the  receiver, 
bearing  date  of  that  day,  which,  after  the  recitals  contained 
therein,  provides  as  follows  : 

^^  It  is  ordered,  that  the  said  James  M.  G-ano,  receiver  of 
the  firm  of  Walter  P.  Long  &  Company,  be,  and  he  is  hereby 
authorized,  empowered  and  directed  to  sell  at  public  or  private 
sale,  all  the  personal  property  belonging  to  said  firm  of  Walter 
P.  Long  &  Company,  now  in  the  possession  and  charge  of 
him,  said  Gano. 

^^  And  it  is  further  ordered,  that  the  said  James  M.  Gano 
be  authorized,  empowered  and  directed  to  pay  out  of  the 
proceeds  of  said  sale  or  sales  all  the  necessary  charges  and 
disbursements  incurred  by  him  in  the  keeping  and  preserving 
said  property,  and  also  all  the  necessary  disbursements  and 
charges  that  may  be  incurred  in  carrying  out  this  order. 

'^  And  it  is  further  ordered,  that  the  said  James  M.  Gano, 
safely  invest  the  proceeds  arising  out  of  the  sale  of  said  prop- 
erty, after  deducting  the  necessary  charges  and  expenses,  and 
hold  the  same  until  the  further  order  of  this  court'' 

On  February  23d,  1870,  the  defendant.  Long,  appealed  to 
the  general  term  from  the  orders  of  the  special  term,  refusing 
to  vacate  the  injunction  and  appointing  a  receiver.  The 
general  term  reversed  the  said  orders  on  the  ground,  that  the 
plaintiff,  Corey  not  having  reserved  a  lien  upon  the  partner- 
ship property,  so  as  to  require  its  application  to  the  payment 
of  the  partnership  debts,  the  defendant,  Long  had  acquired 
an  absolute  title ;  that  Long's  mere  personal  covenant  to  pay 
such  partnership  debts,  and  to  indemnify  Corey  against  them, 
did  not  give  Corey  such  a  lien  upon  or  interest  in  or  equity 
against  the  property  in  disp?»te,  as  is  necessary  to  exist  for 
the  maintenance  of  the  action. 

On    the    22d    of   April,   1870,  William    McFarlane,   a 
creditor  of  Corey  &  Long,  commenced  proceedings  in  the 
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district  court  of  the  United  States  for  the  southern  district 
of  New  York,  against  Corey  &  Long,  to  obtain  an  adjudic^ 
tion  of  bankruptcy  against  them,  and  on  April  30th,  1870, 
such  an  adjudication  was  made,  and  WilUam  P.  Buckmastcr 
having  been  appointed  assignee  in  bankruptcy  the  court  in 
bankruptcy,  duly  assigned  to  him  all  the  property  of  the 
bankrupts,  and  each  of  them,  by  assignment,  dated  May  25th 
1870. 

Thereupon,  this  court  at  the  May  special  term  of  1870, 
granted  and  duly  made  an  order,  pusuant  to  a  motion,  made 
on  notice  for  that  purpose,  declaring  the  action  abated,  ex- 
cept for  the  purpose  of  passing  the  accounts  of  the  receiver 
and  of  determining  the  amount  of  his  fees,  adjuding  the  said 
William  P.  Buckmaster  as  such  assignee  entitled  to  the  prop- 
erty in  controversy  subject  to  such  accounting,  referring  it  to 
a  referee  to  pass  the  accounts  of  the  receiver,  and  to  ascertain 
and  report  to  the  court  the  result  of  such  accounting,  and 
substituting  the  said  William  P.  Buckmaster  as  the  sole  party 
to  the  action  in  the  place  and  stead  of  the  said  Albert  B. 
Corey  and  Walter  P.  Long,  for  the  sole  purpose  of  such  ac- 
counting, and  of  prosecuting  the  said  order  and  procuring  a 
delivery  of  the  said  property  to  him. 

Before  the  referee  the  receiver  filed  an  account  showing, 
that  between  February  5th,  1870,  and  March  28th,  1870,  he 
had  received  in  all  from  the  property  of  which  he  took  pos- 
session, $8,123  04-100;  that  he  had  paid  to  the  assignee 
$2,500,  and  that  he  claimed  credit  for  other  payments  made  on 
account  of  expenses  incurred,  $3,888  49-100.  The  referee 
found  some  of  the  amounts  charged  to  be  excessive,  but 
allowed  a  lag^  portion  of  the  payments  for  which  the  receiver 
claimed  credit,  and  adjusted  the  balance  due  by  the  receiver 
at  $2,317,  40-100,  and  directed  that  sum  to  be  paid  to  the 
assignee  in  bankruptcy. 

The  assignee  in  bankruptcy  and  the  receiver  severally  ex- 
cepted to  the  referee's  report.  Upon  these  exceptions  being 
brought  to  a  hearing  on  the  1st  day  of  March,  1872,  the 
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court  made  an  order  directing  the  referee  to  take  and  redace 
to  writing  and  certify  to  the  court  such  further  evidence 
touching  the  amounts  actaaUy  paid  by  receiver  to  keepers  or 
other  persons  employed  by  him  in  taking  care  of^  or  selling 
or  disposing  of  said  property,  and  as  to  the  necessity  of  em- 
ploying such  keepers  and  assistants^  and  as  to  the  reasonable- 
ness and  propriety  of  the  sums  paid  or  allowed  to  such  per- 
sons respectively,  by  such  receiver,  and  also  directing  that 
the  further  hearing  of  this  cause  upon  the  referee's  report 
already  made,  and  the  exceptions  |thereto  be  laid  over  until 
the  coming  in  of  such  further  testimony,  and  that  upon  such 
coming  in,  either  party  might  bring  on  the  hearing  on  notice, 
and  thdt  upon  such  hearing  any  order  made  in  this  cause 
might  be  produced  and  referred  to  in  the  same  manner  and 
with  the  like  efiect,  as  if  such  order  had  been  produced  in 
evidence  before  such  referee.  Such  further  evidence  has  been 
and  is  now  submitted. 

Upon  these  matters  and  proceedings,  I  must  hold,  that  the 
assignee  in  bankruptcy  is  not  entitled  to  an  adjudication,  as 
claimed  by  him,  {ist,)  that  the  legal  process  under  which  the 
receiver  took  possession  of  the  property  in  controversy,  even 
if  such  property  belonged  to  Cory  &  Long  jointly,  was  in 
fraud  of  the  bankrupt  law,  and  was  therefore,  void  as  against 
the  assignee ;  (2d),  that,  as  the  orders  appointing  Gano  as  re- 
ceiver only  authorized  him  to  take  possession  of  the  partner- 
ship property  of  Cory  &  Long,  and  he,  in  point  of  fact,  took 
property  by  virtue  of  his  said  appointment,  which  in  judg- 
ment of  law  had  become  the  property  of  Long  individually^ 
he  was  a  trespasser  from  the  beginning  and  is  chargeable  as 
such  with  the  highest  value  of  the  goods  and  property  taken 
by  him,  from  the  time  of  its  taking  to  the  end  of  the  trial^ 
without  any  deduction  or  allowance  whatever  for  expenses 
or  otherwise. 

The  order  for  his  appointment  clearly  contemplated,  that 
be  should  take  possession  of  the  identical  property  which  bo 
subsequently  took;  and  if  this  court,  in  granting  the  g^jj 
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order  at  special  term,  made  a  mistake  as  to  the  law  applica- 
ble to  the  case  as  thea  presented^  the  receiver  cannot  be  made 
to  suffer  for  it. 

Again,  the  assignee  in  bankruptcy  cannot  at  this  late  daj 
question  the  validity  of  the  order  made  at  the  May  special 
term  of  1870,  declaring  the  action  abated,  except  for  certain 
purposes  therein  specifically  enumerated.  If  he  felt  aggrieved 
by  it,  he  should  have  appealed.  Not  having  done  so,  but 
having  accepted  the  benefits  conferred  by  the  order  and  pro- 
ceeded under  it,  he  is  bound  by  it. 

The  only  questions,  therefore,  which  are  properly  before 
me  for  determination,  relate  to  the  extent  of  the  po>\ers  of 
the  receiver,  the  manner  in  which  he  discharged  his  duties, 
his  charges  therefor,  the  state  of  his  accounts,  the  balance 
due  by  him  and  the  relief  to  be  granted  to  insure  the  pay- 
ment of  such  balance  to  the  assignee.  These  question  must 
be  determined  according  to  the  well  settled  course  and  prac- 
tice of  courts  of  equity. 

The  appointment  of  receivers  is  a  high  power.  It  is  never 
exercised  if  any  other  safe  or  expedient  remedy  can  be  used, 
and  never  where  irreparable  injustice  might  follow.  Prior 
to  the  adoption  of  the  Code,  there  was,  as  shown  by  Van 
Santvoord,  in  the  admirable  treatise  on  equity  practice,  no 
statutory  provision  which  professed  to  define  the  powers  of  a 
court  of  equity  in  the  appointment  of  receivers.  But  a  long 
line  of  decisions  and  a  uniform  course  of  practice  in  the  courta 
of  chancery,  both  in  this  country  and  in  England,  had  marked 
out  the  jurisdiction  asserted  by  the  courts  iu  this  respect  and 
defined  with  tolerable  accuracy  the  cases  in  which  this  ex- 
traordinary power  would  be  exercised. 

By  section  244,  the  Code  attempts,  in  a  few  general  stat- 
utory provisions,  to  condense  the  whole  body  of  the  practice, 
both  in  law  and  equity,  in  this  respect  and  to  mark  out  the 
general  rules  governing  the  appointment  of  receivers.  But 
these  provisions  are  of  so  general  a  character  that  under 

another  provision  of  the  Code,  which  retains  the  old  rules 
Voi^XUn.  82 
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and  practice  where  they  are  not  incoDsistent  with  the  Code, 
or  have  not  been  expressly  abrogated;  old  principles  may,  and 
must  still,  be  resorted  to  for  the  determination  of  particular 
questions. 

The  exercise  of  the  power,  therefore,  must  depend,  as  it 

always  did,  upon  the  sound  discretion  of  the  c^ourt  in  each 
particular  case,  in  which  it  is  made  to  appear  as  fit  and 
reasonable,  that  some  indifferent  person  should  be  appointed 
as  receiver.  But  there  is  no  case  in  which  the  court  appoints 
a  receiver  merely  because  the  measure  can  do  no  harm. 

A  receiver  appointed  by  the  court,  is  appointed  not  on 
behalf  of  the  complainant  or  of  the  defendant  only,  but  for 
the  benefit  of  all  parties  who  may  establish  rights  in  the 
cause ;  and  the  money  in  bis  hands  is  in  custodia  legis  for 
whoever  can  make  out  a  title  to  it.  The  couit  itself  has  the 
care  of  the  property  in  dispute;  the  receiver  is  but  its  creature 
and,  therefore,  an  officer  of  the  C9urt. 

As  a  general  rule,  the  receiver  should  be  a  person  wholly 
disinterested  in  the  subject  matter  of  the  suit  ( BenneWs 
Master^  93)  and  should  not  interfere  in  any  litigation  be- 
tween the  parries  ( Gomyn  agt.  Smithy  1  Uogatiy  81).  This 
principle  was  formerly  adhered  to  with  such  strictness  that 
courts  held  that  the  receiver  ought  not  to  make  any  applica- 
tion to  the  court  in  the  first  instance ;  that  if  he  find  himself 
in  circmstances  of  difficulty,  he  should  apply  to  th«  plaintiff* 
to  make  the  necessary  application,  and  that  only  on  plain- 
tifl*'s  refusal  so  to  do,  the  receiver  may  properly  apply 
( ParJcer  agt.  Dunn,  8  Beav.,  497).  And  the  practice  thus 
laid  down  the  courts  enforced  so  rigorously  that  whenever  a 
receiver  brought  forward  a  motion  without  having  previously 
applied  to  the  proper  party  to  make  it,  it  was  refused,  and 
the  receiver,  in  some  instances,  ordered  to  pay  the  costs  {In 
re  Doolan,  2  Cow.  &  L.,  232 ;  8.  C,  Dr.  dt  War.,  442 ; 
Clark  agt  Flsliery  San.  &.  8c.,  684;  0^  Connor  agt.  Mahncj 
1  Ir.  Eq.y  20 ;  Wrixson  agt.  Fiare,  6  Ir.  Eq.j  276 ;  Richards 
agt.  Goold^  7  Ir.  Eq.,  209). 


NEW  YORK  PRACTICE  REPORTS.  499 

Corey  agt.  Long 

It  being  the  dutj  of  a  receiver  to  remain  indifferent  be- 
tween the  parties,  and  not  to  interfere  in  the  litigation  pend- 
ing between  them,  it  becomes  his  further  duty  to  protect  the 
property  entrusted  to  him,  to  the  best  of  his  ability,  for  the 
interests  of  all  parties  to  the  suit,  no  matter  how  various  and 
conflicting  these  Interests  may  be,  without  allowing  himself 
to  be  controlled  by  the  representatives  of  any  one  of  the 
parties'  {Iddings  agt.  Bruin^  4  Sandf.  Ch.^  417),  and  conse- 
quently he  will  not  be  permitted,  except  upon  the  consent 
of  all  parties,  to  employ  the  counsel,  solicitors  or  attorneys  of 
either  of  the  parties  to  the  suit  to  assist  him  in  the  discharge  of 
his  duties.  The  attorneys,  solicitors  or  counsel  of  the  several 
parties,  are  bound  in  duty  to  their  clients  to  watch  the  pro- 
ceedings of  the  receiver,  and  to  see  that  he  faithfully  dis- 
charges the  duties  of  his  trust  {Rychman  agt  Farkins^  6 
Paiges  Ch.y  545). 

Being  the  mere  instrumient  or  hand  of  the  court,  be  has  a 
right,  at  any  time,  to  apply  to  the  court  for  instructions  as 
to  his  duties  under  the  orders  of  the  court  {Curtiss  agt.  LeaviUy 
1  Abb.y  ^74),  and  the  court  will  advise  and  afford  him  all 
necessary  and  proper  protection. 

Thus,  the  possession  of  a  receiver  is  not  to  be  disturbed 
without  leave  of  the  court  {Brooks  agt.  Greathedy  1  Jac.  dt 
Walker.  178),  and  even  an  action  cannot  be  brought  against 
him  without  such  leave  {Angel  agt.  Smithy  9  Ves.j  335).  It 
is  a  contempt  of  court  for  a  third  person  to  attempt  to 
deprive  him  of  that  possession  by  force  or  even  by  a  suit  or 
other iproceedings,  without  the  permission  of  the  court  by 
whom  the  receiver  was  appointed  (9  Fe«.,  359). 

Where  violence  is  threatened,  a  writ  of  assistance  directed 
to  the  sheriff  may,  in  some  extreme  cases,  be  obtained,  or  the 
court  may  attach  the  wrongdoer  {Fitapatrick  agt  Eyerey  1 
Molloy,  171). 

And  where  a  receiver  has  been  disposisessed  by  an  act  of 
a  third  party  not  sanctioned  by  the  court,  an  attachment  may 
issue  against  such  third  party,  and  the  latter  may  not  only 


lm  NEW  TOBE  PRACTICE  REPORTS 


Conj  ti0L  Lon|^. 


i)e  puniahed  for  the  contempl;^  but  compelled  to  restore  the 
property  {Noe  agt  Oibsony  7  Paigey  613). 

Again,  being  the  mere  creatmre  of  the  court,  a  receiYvr, 
tmlesB  appointed  under  a  special  statute  ft>r  a  special  purpose^ 
ttfly  for  instfetnce,  the  statute  directing  proceedings  against  cor* 
porations  (S  iZ.  8.j  438),  has  no  powers  except  such  as  are 
conferred  upon  him  by  the  order  for  his  appointment^  and 
the  couitieand  practice  oi  the  court  {Verplank agt.  Me^caniih 
Ins.  Co.y  i^  Paige's  Ch.y  452). 

The  rules  of  the  English  court  of  chancery  were  formeiiy 
strict  in  not  allowing  a  receiver  to  do  many  things,  such  for 
instance,  as  making  leases,  or  even  repairs  without  a  pre- 
vious approval  of  a  master,  and  he  was  not  permitted  under 
any  circumstances  to  lay  out  more  than  a  very  small  sum  at 
his  discretion.  The  court  even .  exercised  great  caution  in 
granting  a  reference  to  a  master  for  the  purpose  of  assertaining 
Whether  the  proposed  transaction  was  or  was  not  for  the 
benefit  of  the  parties  interested. 

But,  says  Mr.  Hoffman,  our  court  would  undoubtedly 
sanction,  when  performed,  what  it  would  have  directed  to 
be  done;  and  it  is  the  constant  course  for  officers  of  this  des- 
cription to  perform  their  duties  without  the  previous  approval 
of  the  court  (Hoffmanns  Mastery  156). 

To  this  ascertion  Mr.  Edwards,  in  his  admirable  work,  on 
receivers  in  equity,  very  properly  replies  that,  '^  if  this  be  so, 
he  must  get  bis  power  through  the  practice  of  the  court, 
and  we  are  inclined  to  doubt  whether  a  receiver  should  step 
hr  out  of  his  order  without  its  authority.  The  point^s  not 
whether  the  court  may  possibly  protect  him  when  he  has 
volunteeried  an  act,  but  whether  he  ought  to  have  done  it 
without  direction.'' 

This,  in  my  judgment,  is  not  only  the  correct  view,  but 
the  proposition  thus  laid  down  should  be  strictly  adhered  to. 
To  command  and  retain  public  confidence,  and  respect  in  a 
country  founded  upon  free  republican  institutions,  like  oura^ 
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courts  cannot  afford  to  sanction  loose  practice  in  the  manage^ 
ment  of  estates  in  dispute. 

What  then  is  the  course  and  practice  of  the  courts  in  such 
matters  f  '  It  is  prescribed  by  the  92d  rule  of  the  general 
rules  of  1858^  (the  93d  of  the  revisaoa  of  1871);  which  is  a^ 
follows : 

*^  Every  receiver  of  the  property  and  efl^tst  of  the  debtor 
shall;  unless  restricted  by  the  special  order  of  the  court,  have) 
general  power  and  authority  to  sue  for  and  collect  aU  th^ 
debtS;  demands  and  rents  belonging  to  such  debtor^'  and  tp 
compromise  and  settle  such  as  are  unsafe  and  of  a  doobtfi]|| 
character.  He  may  also  sue  in  the  name  of  a  debtor  where 
it  is  necessary  or  proper  for  him  to  do  so ;  and  he  may  appljp 
for  and  obtain  an  order  of  couFse,  that  the  tenants  of  any  real^ 
estate  belonging  to  the  debtor^  or  of  which  he  is  entitled  to, 
the  rents  and  profits,  attorn  to  such  receiver  and  pay  theiis 
rents  to  him.  He  shall  also  be  permitted  to  make  leasea 
from  time  to  time,  as  may  be  necessary,  for  terms  not  ex- 
ceeding one  year.  And  it  shall  be  his  duty,  without  any  un« 
leasonable  delay,  to  convert  all  the  personal  estate  and  effect^ 
into  money ;  but  he  shall  not  sell  any  real  estate  of  the 
debtor,  without  the  special  order  of  the  court,  until  after 
judgment  in  the  cause.  He  is  not  to  be  allowed  for  the  cost^ 
of  any  suit  brought  by  him  against  an  insolvent  from  whon^ 
he  is  unable  to  collect  his  costs,  unless  such  suit  is  brought 
by  order  of  the  court,  or  by  the  consent  of  all  persons  inter- 
terested  in  the  funds  in  his  hands.  But  he  may,  by  leave  of 
the  court,  sell  such  desperate  debts  and  all  other  doubtful 
claims  to  personal  property  at  public  auction,  giving  at  least 
ten  days  public  notice  of  the  time  and  place  of  such  sale." 

The  examination  thus  far  made  has  established  beyonci 
doubt,  that  the  receiver  in  this  case  possessed  no  powers,  ex- 
cept such  as  were  conferred  upon  him  by  the  orders  of  hi« 
appointment,  the  order  of  the  4th  of  February,  authorizing 
him  to  sell,  and  the  rule  referred  to.  These  hav^  beeii 
quoted  in  full,  and  any  act  done  beyond  them,  he  must 
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justify  either  by  the  consent  of  the  parties  in  interest,  tbe 
special  order  of  the  court  obtained  for  the  purpose,  or  the 
clear  necessities  of  tbe  case.  It  is  true  that  the  order  of  the 
4th  of  February,  1870,  is  itself,  open  to  criticism,  for  the 
.  reason,  that  it  was  made  upon  the  ex  parte  application  of  the 
receiver^  without  notice  to  any  of  the  parties,  and  not  by 
the  court,  but  by  a  judge  out  of  court  But  as  no  steps 
have  ever  been  taken  to  have  it  set  aside  on  motion,  or  re- 
versed upon  appeal  therefrom,  and  the  receiver  has  acted 
under  it,  the  assignee  in  bankruptcy  is  too  late  to  question 
it  so  far  as  it  affords  protection  t<j  the^  receiver  for  acts  done 
under  it  in  good  faith.  The  irregular  manner,  however,  in 
which  it  has  been  obtained,  and  the  fact  that  the  receiver  has 
not  seen  fit  to  apply  to  the  court  for  any  instructions  under 
it,  as  he  might  have  done  in  case  of  doubt  or  difficulty,  im- 
pose upon  the  court  the  duty  of  holding  the  receiver  to  a 
strict  account  of  his  stewardship  under  the  same. 

I  now  proceed  to  examine  the  manner  in  which  the  re* 
ceiver  executed  the  trust  and  his  charges  therefor.  He 
claims  to  have  received  from  all  sources,  $8,123  04,  and  to 
have  paid  out  as  necessary  expenditures  $3,888  49.  These 
expenditures  include  large  payments  for  alleged  services  to 
deputy  receivers,  keepers,  the  plaintiff  in  the  action^  plain- 
tiff's counsel  and  the  receiver's  counseL 

Descending  still  further  into  particulars,  it  is  found  that 
the  goods  consisted  ot  spool  silks  and  skein  silks,  that  the 
cases  of  goods  were  hke  wardrobes^  and  that  all  the  property 
was  contained  in  a  part  of  the  second  floor  of  the  building 
No.  290  Broadway,  in  the  city  of  New  York.  The  receiver 
claims  to  have  superintended  the  whole  business  of  the  re- 
ceivership, but  at  a  later  stage  of  his  examination,  he  admits 
that  he  had  also  to  attend  to  his  own  business^  which  was 
that  of  a  dentist,  and  that  he  employed  deputy  receivers  to 
act  for  him  during  his  absence.  One  of  these  was  George 
L.  Simonson,  a  lawyer,  wbo  had  his  office  in  the  same  build- 
ing in  which  the  property  was  contained.     According  to  the 
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receiver's  statement,  Simonsoa  was  employed  at  the  rate  of 
SJ5  per  duy,  and  under  such  arrangement,  actually  received 
$690.  According  to  Simonson's  version  he  was  employ e4 
by  the  receiver  to  make  an  inventory  under  each  of  the  tw9 
orders  for  the  appointment  of  said  receiver,  that  he  was  paid 
$150  for  each  ot  the  said  inventories,  that  he  subsequently 
charged  the  receiver  $250  retaining  fee  for  his  services  as 
counsel  in  supervising  the  accounts  and  attending  to  the  sales 
of  the  assets,  and  taking  charge  of  all  the  moneys  collected  ; 
that  he  was  afterwards  paid  the  sum  of  $40  for  disburse- 
ments, and  that  these  were  all  the  amounts  he  received. 
These  sums  amount  in  the  aggregate  to  $590  or  $100  lees 
than  the  receiver  swears  he  paid.  Moreover,  it  appears,  that 
each  of  the  inventories  consisted  of  only  eleven  lines,  and  that 
Simonson  on  the  12th  day  of  May,  J870,  was  substituted  as 
attorney  for  the  plaintiff  in  the  action. 

As  to  the  employment  of  the  plaintiff,  A.  B.  Corey,  who 
had  a  three  years'  experience  only  in  the  business,  the  receiver 
testifies  that  he  employed  him  at  the  rate  of  $20  per  day, 
but  not  for  any  specified  time,  to  sell  the  goods ;  that  Mr. 
Corey  was  thus  employed  from  January  31st,  1870,  to  March 
17th,  1870,  and  received  $920  for  such  services.  This 
statement,  if  true,  shows  that  Corey  received  the  same 
pay  for  Sundays  as  for  week-days  during  the  period  named. 
The  assignee  in  bankruptcy,  on  the  other  hand,  shows  by 
disinterested  witnesses,  that  the  services  of  a  competent  man 
to  take  charge  of  and  wind  up  the  business,  should  not  have 
exceeded  $200  per  month.  It  finally  appears,  that  besides 
the  plaintiff  the  receiver  engaged  the  services  of  one  J.  A* 
Conklin  as  collector  and  assistant  salesman,  of  one  C.  F. 
Merritt,  ^^to  sell  goods,  bring  in  customers,  and  mark  goods  j*^ 
of  C.  B.  Corey,  plaintiff's  brother,  "to  mark  and  sell  goods;*' 
and  of  one  Coltx)n,  "  to  sell  goods  on  a  commission." 

As  to  the  employment  of  deputy  receivers,  the  receiver 
swears  that  he  had  two  of  them,  and  yet,  in  other  parts  of 
bis   examination  he  refers  to   Simonson,  Ward^  Early  and 
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James  Clark  as  deputy  receivere^  aad  shows  payment  to 
them  as  such.  He  also  enumerates  Ward,  Early  and  Clark, 
as  keepers  in  conjunction  with  Cosgriff,  Griffin  and  Conklin, 
and  shows  payments  to  all  of  them  as  such  keepers.  The 
employment  of  this  large  force  to  stand  guard  over  premises 
proven  to  be  eight  feet  by  thirty-six  ieet  in  size,  the  receiver 
accounts  for  by  stating  that  it^  consequence  of  threats  made 
by  Long,  he,  the  receiver,  jthougbt  it  necessary  to  have  a 
good  many  keepers  for  fear  that  he  might  be  put  out  of 
possession.  But  he  eannot  remember  what  Long  said,  and 
lie  never  considered  the  threats,  as  made^  of  sufficient  im* 
portance  to  report  them  to  the  court  and  to  ask  the  court's 
instructions  and  protection.  Not  one  of  these  keepers  has 
been  placed  upon  the  witness  stand,  to  proVe  the  extent  of 
services  really  performed. 

Time  and  space  will  not  permit  me  to  enumerate  in  detail 
all  the  irregularities,  inconsistencies  and  absurdities  which 
appear  to  have  been  committed  by  the  receiver.  Suffice  it  te 
say  that,  upon  his  own  showing,  his  conduct  has  been  reck*** 
less  and  unmindful  of  the  solemn  duty  which  he  owed  to  the 
court  that  appointed  him,  and  to  the  interests  of  the  parties 
and  their  creditors.  His  charges  cannot  be  indorsed  as 
necessary  expenditure  in  the  proper  execution  of  his  trust 
or  under  any  order,  or  in  the  course  and  practice  of  the 
caurt.  Their  sanction  would  cast  disgrace  and  reproach 
upon  the  administration  of  justice.  I  exceedingly  regret  the 
necessity  for  the  use  of  such  harsh  language.  But  its  en> 
ployment  on  this  occasion  is  imperatively  called  for  by  the 
eridence  as  well  as  by  considerations  of  public  policy  toucb- 
iag  the  due  administration  of  the  law.  A  receiver  who 
steps  outside  the  order  of  his  appointment|  and  assumes  the 
role  of  an  actor,  without  the  consent  of  or  notice  to  the 
parties  or  the  court,  must  be  taught  that  the  law  will  hold 
him  to  a  strict  account,  and  that  the  court,  on  the  final 
passage  of  his  a4;couuts,   will   not   ratify   any   expenditure 
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unless  the  same  bus  been  neoesiarily  incorred  for.tbe  benefit 
of  the  estate. 

With  these  remarks,  I  proceed  to  pass  specifically  upon 
the  questions  presented  by  the  exceptions  filed  to  the  referee's 
report,  and  to  determine  the  lilowances  to  which  the  receiver 
JB  entitled.     My  conclusions  are  as  follows: 

Firsi.  The  referee  correctly  held  that  the  sum  of  $690 
paid  to  G.  L.  Simonson,  is  not  a  proper  charge  against  the 
moneys  in  the  hands  of  the  reoeiven  The  duties  performed 
by  Simonson  should  have  been  performed  by  the  receiver. 
The  latter  had  no  power  to  appoint  a  deputy  to  be  paid  out 
o£  the  fund. 

Second.  The  referee  correctly  held,  that  the  amount  of 
$930  paid  to  Aibert  B.  Corey,  the  plaintiff,  is  excessive.  But 
he  erred  in  subsequently  allowing  $700  in  place  thereof 
According  to  the  theory  *upon  which  the  action  was  in» 
stituted,  it  was  plaintiff's  own  interest  to  have  the  goods 
realize  as  much  as  possible.  He  should  for  that  reason  have 
lent  his  efforts  willingly  without  compensation  to  secure  such 
a  result.  But  under  the  decision  oi  the  general  term  above 
referred  to,  plaintifi  never  had  a  cause  of  action.  He  wrong* 
fully  managed,  by  a  resort  to  the  forms  of  law,  to  have  a  re* 
ceiver  appointed  over  the  property  of  his  late  partner.  In 
tbia  way  plaintiff  eventually  succeeded  in  throwing  the  entire 
affairs  of  the  late  copartnership  into  bankruptcy,  and  having 
succeeded  in  that,  it  would  be  an  infringement  of  the  rights 
of  his  late  partner  and  of  the  creditors  of  the  firm  to  award 
him  an  exorbitant  compensation  at  their  expense  for  services 
which  it  was  his  interest  to  perform,  especially  when  it  is 
borne  in  mind,  as  it  always  must  be,  that  the  receiver  em*** 
ployed  him  without  authority  and  without  notice  to  the 
defendant.  The  item  of  $700  must  be  disallowed.  In  place 
thereof,  the  receiver  may  have  a  general  allowance  of  $300 
for  the  employment  of  a  competent  person  to  take  charge  of, 
and  wind  up  the  business* 

Third*  Having  already  demonstrated  the  want  of  the  i^ 
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ceiver's  power  to  appoint  a  deputy  to  be  paid  out  of  the 
fund/the  referee  was  right  in  disallowing  the  claim  of  $1,435 
for  keepers  and  deputy  receivers.  But  the  sum  of  $756 
allowed  for  keepers  at  the  rate  of  three  dollars  per  day 
for  each  .  keeper  for  twenty-eight  days,  must  be  still  further 
reduced*  Considering  the  nature,  quantity  and  quality  of 
the  property  and  the  size  and  location  of  the  premises,  I  can, 
upon  the  whole  evidence,  perceive  of  no  necessity  which 
rendered  the  employment  of  more  than  two  proper  and  justi- 
fiable. Consequently,  the  sum  of  $168  is  all  that  can  be 
allowed  on  that  account. 

Fourth.  As  to  the  claim  of  $350  paid  to  Roger  A.  Pryor, 
counsel  for  the  plaintifi^  there  seems  to  be  sufficient  evidence 
to  sustain  the  finding  of  the  referee  that  the  said  sum  was 
paid  over  under  an  order  made  by  a  justice  of  this  court. 
As  no  appeal  has  been  entered  from  that  order,  nor  any  steps 
taken  to  have  it  set  aside,  that  item  is  allowed. 

Fijth.  The  allowance  of  $240  to  James  F.  Morgan,  for  serv- 
ices as  counsel  to  the  receiver,  c^innot  be  approved,  although 
in  cases  presenting  difficult  questions,  a  receiver,  instead  of 
taking  up  the  time  of  the  court  with  frequent  applications 
for  instructions,  may  and  should  apply  to  his  own  counsel, 
yet  this  should  be  done  either  with  the  sanction  of  the  court 
or  at  the  expense  of  the  receiver.  In  the  present  case,  no 
authority  to  employ  counsel  was  asked  for,  or  given,  and  no 
necessity  for  such  employment  appears  from  the  evidence. 
Moreover,  from  the  whole  conduct  of  the  receiver  it  is  clearly 
apparent  that  the  said  counsel  either  did  not  advise  the  re- 
ceiver as  to  his  proper  conduct,  and  therefore,  earned  nothing, 
or  else  gave  erroneous  advice  which  was  of  no  value.  For 
these  reasons,  the  claim  of  $240  must  be  ditrallowed. 

Sicth.  The  finding  of  the  referee  allowing  $253  49-1 00  for 
rent,  janitor,  office-boy,  postage  and  other  incidental  expenses 
has  not  been  questioned. 

Seventhj  The  allowance  to  the  receiver  of  the  sum  of 
$406  15  for  his  fees  may  stand.     But  as  his  conduct  has 
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rendered  two  references  necessary,  he  must  be  charged  with 
the  sum  of  $227  50,  which  is  one  half  of  the  expense  thus 
occasioned. 

Eighth.  The  exceptions  filed  by  the  receiver  are  overruled, 
and  those  of  the  assignee  in  bankruptcy  are  sustained  as  far 
as  necessary  to  conform  the  report  of  the  referee  to  the  views 
and  allowances  herein  laid  down  and  made.  The  balance 
chargeable  against  the  receiver  after  these  corrections  are  made, 
together  with  interest  thereon,  the  assignee  in  bankruptcy  is 
entitled  to  have.  To  recover  it,  such  assignee  may  have 
leave,  {Ist)^  to  issue  execution ;  (2d),  to  apply  for  an  attach- 
ment against  the  receiver  in  case  of  nonpayment,  and  (3d), 
to  sue  the  sureties  upon  the  bond  given  by  the  receiver. 
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COKTAIKBD  IN  THE  FOLLOWING  REPORTS  x 

43  HowarcPs  Pr.  R;  Ae  and  47  N.  Y.;  60  Barbouf's  R; 

and  4  La^tmng's  R 


■»♦♦■ 


ABATEMENT. 

L  Upon  the  death  of  a  lole  defendant  in 
an  action,  In  which  anch  defendant  has 
fnterpoaed  a  connterelaim,  and  iaane 
haa  been  ioined  thereoUf  the  repreaen- 
tatirea  of  each  deceaaed  defendant 
have  a  right  to  continue  the  action,  if 
the  canae  of  action  ia  one  which  by  law 
aarvivea  to  them.  (Livermore  agt.  Bainr 
hridg%  anU^  272.) 


2.  The  action  in  anch  a  oaae  ia  not  abated 
(CodB^  (121),  and  the  eonrt  will,  npon 
motion,  allonr  it  to  be  eontianed  by  the 
ezeontora.  (Id.) 

•3.  Where  a  defendant  interpoaea  a  eoan- 
terclaim  in  an  action,  and  aaka  for  affir- 
matiTe  relief,  and  iaane  ia  joined  upon 
hia  claim,  he  becomee  an  actor  in  the 
eaae.  and  may  proceed  in  it  aa  if  he 
were  in  fact  a  plaintifff^^naing  5.(7., 
«<  Special  Term,  42  How.,  53).  (Id,) 

ACCEPTANCE. 

1.  Defandant  had  in  hit  handa  for  col- 
leetion  a  daim,  one-half  of  the  pro- 


oeeda  of  which  he  bad  agreed  to  pay 

Slaiotiff.  One  M.  drew  an  order  opon 
efendant,  reqneatinff  him  to  pay 
plahitiir  i500  oat  of  the  other  ha(f 
when  collected,  which  order  defend- 
ant aeeepted,  and  upon  the  aeeeptanoa 
plaintiff  paid  to  M.  the  amoont  of  the 
order.  l>efendant  collected  npon  the 
claim  $1,050, 

Bdd,  that  the  acceptance  of  the  order 
waa  an  admiaaion  hj  defendant,  that 
the  moietT  of  the  collection  not  i^freed 
to  be  paid  to  plaintiff  belonged  to  M., 
and  waa  <ui  niidertaking  to  pay  anch 
moiety  to  plaintiff,  not  ezoeediiigfSOO. 
rBicWc2im  agt  OarpetUer,  46  N.  T., 

Sm  Appeal.    {Id,) 

COHTRACTS.     ild.) 
HUBBAND  AMD  WlPS.     {Id,) 

Vbskol  Agt.  SLeblbb  (mem.)    (47 

ir,  r.,  674.) 

COMTBACT.  (4  Lannna.) 
Salk  OF  Chattblb.  {Id,) 

ACCOUNT. 

Sm  OommB-CLAiiL    (46  Jf.  T,) 

1.  In  order  to  obtain  an  aooonnt  of  tlw 
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Eersonal  estate  which  came  to  the 
andB  of  an  Hdmiinstratrix — she  being 
dead — h^r  persoiial  represent  all  ves  are 
iodispensHble  pariies.  {Sitim  agt 
Smith,  60  Barh.,  372.) 

Set  Action.    (Id.) 

Chattel  Mortoaob.  (Id.) 
TuNANTS.iN  Common.  {Id.) 
Tenants  for  Life  and  in  Rb- 

*  MAINDKR.      {Id,) 

ACCOUNTINa. 

S0t  Akrest.    (4  Lantia^f,) 
Comtbact.    {Id.) 

ACmON. 

Sec  Cause  of  Action.  (46  2f.  T.) 
Election  of  Remedies.  {Id.) 
Fraud.    {Id.) 

Limitation  of  Actions.    {Id.) 
Lease.    {Id.) 
Partition.    {Id.) 
Tenants  in  Common.    {Id.) 

J.  An  action  commenced  in  one  of  the 
district  conns  of  the  citj  of  New  York, 
and  removed  to  the  Common  Pleas  of 
that  City  pnrsnani  to  sec.  37  of  chap. 
344,  Laws  of  1857,  permitting  actions 
to  be  so  removed  wnere  the  claim  or 
demand  exceeds  $100,  is  an  action  com> 
menced  in  Jnstives*  Court,  and  is  not 
appealable  to  this  court,  unless  the 
Oeoeral  Term  from  whose  judgment 
the  appeal  is  brought,  shall  by  order 
allow  snch  appeal  as  prescribed  by  sec 
11,  sub-division  3  of  the  Code.  (Heinr 
rich  agt.  Kom,  47  N.  F.,  658.) 

See  Bankrupt  Law.    (47  A'.  F.) 
Cause  oe  Action.    {Id,) 
Equity.    {M.) 
Fbaud.    {Id.) 
Jurisdiction.    {Id.) 
Trial.    {Id.) 

2.  Where  the  title  of  the  parties  depends 
upon  the  couittruction  to  be  i^iven  to  a 
will,  and  the  defendants  are  in  posses- 
sion, clHiming  that  by  the  will  they 
are  entitled  to  exclusive  possession, 
and  they  deny  the  plaiutifTs  right,  an 
action  for  a  construclioa  of  the  will, 
for  a  pariiiion  and  for  an  accounting, 
will  tie ;  and  this  court  will  not  re- 
quire the  plaiiitiS  to  first  try  the  ques- 
tion of  title,  in  an  action  of  eiectmeuL 
{Scuii  agt.  OwTHtey,  60  Barb',  163.) 

See  Cloud    Upon    the    Title.     (60 
Barb  ) 
HlOHWAT.      {Id.) 

3.  The  plaintiff*  occupied  the  defendant's 
lot  for  twenty  years,  mistaking  it  for 
adjoining  premises,  of  which  he  had  a 


deed ;  the  defendant,  who  owned  con- 
ti  If  nous  property  also,  then  brouffhfc 
ejectment  for  the  lot,  and  the  plaintiff, 
who  supposed  that  there  was  a  quaii- 
tion  as  to  an  unimportant  nitrosiou  up- 
on the  boundary  of  the  defendant's  con- 
tiguous property  only,  agreed,  in  writ- 
ing, to  surrender  the  premises  claimed, 
ia  consideration  of  a  discontinuance, 
and  afterwanl.  having  discovered  hia 
error,  brought  this  action  to  rescind  the 
agreement: 

BUd,  that  the  action  eonld  be  snstuned. 
{Smith  agt.  AToKh,  4  Lantixg,  41.) 

4.  A  promise  made  upon  valid  considera*- 
tion  to  pay  a  third  person,  will  sustain 
an  action  by  the  tnird  person  in  his 
own  name  against  the  promisor.  So 
Beld.  of  an  greement  under  seaL  ( ffall 
agt.  Bobbins,  4  La/uing,  463.) 

5.  An  action  against  a  corporation  can- 
not be  maintained  by  a  stockholder  to 
effect  a  forfeiture  of  its  charier  for  non- 
user  of  its  powers  within  a  year.  {GU- 
maa  agt.  Oreen  Paitit  Su^ar  Comjpauf, 
4  Lansing,  482.) 

6.  Where  an  action  is  brought  by  the 
attorney-general  for  such  pnrpoee,  it 
seems  a  receiver  cannot  be  appointed 
until  judgment  in  the  action.     {Id.) 

See  Akrest.    (4  Lanting.] 
Assessors.    {Id.) 
Bail.    (Id) 

Bastardy  Proceedinob-    (Id.) 
Bridges.    {Id.) 
Chattel  Mortgage.    {Id.) 
Contract.    {Id. ) 
Corporation.    {Id.) 
Costs.    {Id ) 
Defences.    {Id.) 
Donatio  Causa  Mortis,    (./d.) 
Evidence.    (Id,\ 
Execution.    {Ia.) 
Highways  and  Streets.    {Id.) 
Husband  and  Wife.    {Id.) 
Insurance,    (id.) 
Lease.    {Id.) 
Manufacturing    Cobporatigns. 

Married  Women.    {Id.) 
Mortgage  of  Real  Estate.  (Id.) 
Mistake  of  Law  and  Fact.   (Id.) 
Nb  exeat.    (Id.) 
New  Yore  City.    (Id.\ 
Order  of  Court.    {Ia.) 
Parent  and  Child.    (Id.) 
Parties  to  Action.    {Id.) 
Penalty.    {Id.) 
Practice.    \Id.) 
Sale  of  Charter.    (Id.) 
Surface  Water.    {Id.} 
Towns.    {Id.) 
Usury.    [Id.) 
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ACT  OP  CONGRESS. 

1.  Thd  nmiidate  of  The  act  of  congrees  of 
1789,  tlirti  where  (he  proper  steps  are 
taken,  which  euiities  defendHut  lo  the 
rtrmovHl  of  a  caiiMe  to  the  circaii  court 
of  the  United  States,  the  state  court 
shall  **  proceed  no  further  in  the 
CHUne.''  iti  obligatory  HS  well  upon  a 
court  of  appellate  asof  orijfiual  )ariB- 
diction.  (//o^ofenugt.  Putnam  I^re  Ins, 
6V,  4GA'.  r.,  1). 

Se$  Stamps.   (47  N.  T,) 
Trial.  (Id.) 

Fkdbral  Courts.   {4  Lansing). 
Judgments.  (Id.) 

ADJOINING   OWNERS. 

Ste  Easement.   (4  Lansing), 
Estoppel  (Id.) 
SujiFACE   Water.  (Id.) 

ADJOURNMENT. 

SSk  Justice  of  the  Peace.  4  Lannng). 

ADMINISTRATORS. 

H$e  Executors  and  Adminibtilatobs. 
(4  IjanHw^i). 

ADMIRALTY. 

I.  The  steamer  Patapsco,  a  vessel  owned 
or  chartered  by  the  Commercial  Steam- 
boat Company,  a  corporatioti  incorpo- 
rated by  the  laws  of  Rhode  Island, 
was  en^aifed  in  making  weekly  trips 
between  New  York  ana  Baltimore  in 
a  line  with  other  vessels  belonging  to 
the  company.  ( The  Steamer  PataptcOy 
ante,  301.) 

S.  On  each  occasion  that  she  started  from 
Baliiraore  the  agent  of  the  company 
gave  written  requisitions  to  Mr.  Boyce, 
a  coal  miner,  who  had  extensive  coal 
depots ai  Baltimore,  to  deliver  on  board 
of  the  steamer  (l)y  name)  various  ^uan- 
liiicH  of  coal.  Mr.  Boyce  on  receiving 
the  al)0ve  reqnisitionti,  gave  written 
orders  to  his  agents  to  deliver  on  board 
of  the  steamer  (by  name)  the  same 
quantities.  (Id.) 

3.  The  coal  was  necessary,  indeed  indis- 
peusible  to  enable  the  steamer  to  make 
her  various  voyages.  To  save  useless 
accnmnlation  of  bills,  Mr.  Boyce  ten- 
dered one  general  bill  each  month  to 
the  company  (by  name)  making  them 
debtor  to  the  various  accounts.  The 
steamer  had  no  funds  to  pay  for  the 
coal  and  the  company  were  in  an  em- 
barrassed stale  which  shortly  thereafter 
reaulled  in  total  bankruptcy.  (Id.) 


4.  On  a  libel  filed  in  rem  bv  Mr.  Boyce 
against  one  of  the  steamships  for  coal 
nsed,  it  was  held  by  the  United  States 
district  court  of  New  York,  (Shipmax, 
D.J.)  that  he  had  no  lien  on  the  steam 
ship  for  the  coal.  The  United  States 
circuit  court  (Nelsok,  O  «A),  reversed 
the  district  Court  and  held\\u\i  he  hud, 
and  the  supreme  court  now  affirm  the 
circuit  court  holding : 

1.  That  it  afpearing  that  the  Pa- 
tapsco was  in  a  foreign  port  and  that 
the  coal  was  ordered  for  her  gpeciiically 
hy  name  and  delivered  to  the  officers  in 
charge  of  her;  that  the  coal  was  ueees- 
snry,  in  such  a  case  the  inference  is  that 
the'credic  wos  given  to  the  vessel,  an* 
lees  it  can  be  inferred  thftt  the  master 
had  funds,  or  the  owners  had  credit  and 
that  the  material  man  knew  of  this,  or 
knew  of  such  facts  as  should  have  pat 
him  on  inquiry. 

2.  The  Lala.(10  Wal,  192;,  alluded 
to  and  approved  of. 

3.  The  coal  bein^  sold  for  cash  at  the 
lowest  marKiet  price,  it  is  clear  that 
there  was  no  credit  giveu  to  the  com- 
pany at  the  time  of  sale. 

4.  When  the  llbellant  waived  his 
privilege  of  cash  on  delivery  and  pat 
the  coal  on  board  of  the  steamship,  the 
presumption  of  law  would  be  that  he 
thereby  gave  credit  to  the  steamship 
and  not  to  the  owners  thereof,  inas- 
much as  the  supplies  were  furnished  in 

a  foreign  port. 

5.  If  the  credit  was  to  the  vessel  there 
is  a  lien  and  the  burden  of  displacing  it 
is  on  the  claimant. 

6.  He  must  show  affirmatively  that 
the  credit  was  given  to  the  company 
to  the  exclusion  of  u  credit  to  the  ves- 
sel. 

7.  Entries  in  the  books  ot  the  party 
supplying  the  materials,  while  ttiey 
may  tend  to  sapport  either  view  of  the 
facts  of  credit  according  to  the  entry, 
yet  are  not  conclusive,  and  are  alwayt 
explainable,  and  the  truth  of  the  trans- 
action can  be  shown  independent  of 
them. 

8.  The  recent  decisions  of  the  sanreme 
court  in  eases  of  liens  sought  to  be  en- 
forced bv  material  men,  for  supplies 
furnished  to  vessels  in  foreign  ports, 
have  had  the  effect  to  place  hens  on  a 
more  substantial  footing  than  some 
previous  cases  seem  have  left  it.  (Id,) 

See  Federal  Coubts.  (4  Lansing.) 

* 

ADMISSIONS      AND      DECLARA- 
TIONS. 

See  Ejectment.  (47  N.  T.). 
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Eyidbncb.  (TeL) 
Gift.  {Id.) 
Taial.  (Id.) 


▲DYESSE  POSSESSION. 

• 

L  To  maintain  an  action  for  the  parti- 
tion of  lauds,  the  pluiuiiff  mast,  at  tba 
timo  of  its  commeiicemeni,  have  ac* 
tnai  or  coiistraciive  possession  id  com- 
mon wiih  defendants.  A  snbsistiDg 
adverse  posi«esion  is  au  absolute  bar. 
The  possession  of  one  of  several  ten- 
ants in  common  may  become  adverse, 
when,  his  acts  amount  to  an  exdosion 
oC  bis  co-teuauts ;  and  until  the  ez- 
eladed  parties  re^^iu  their  possession, 

50  one  of  them  can  bring  partition, 
'be  duration  of  the  udverbo  possesttion 
is  immaierial.  (Florence  agt.  HoDtuUi 
46  If.  r.,  183). 

S.  A  grantor  in  a  deed  may  hold  ad- 
versely to  his  tfraiit4*e.  [Cramtr  agu 
Ji€nUm,  60  BarS,,  216). 

3.  The  testator  devised  an  undivided 
thiitl  of  his  lands,  to  be  held  upon 
oertain  specified  trusts,  to  an  nnrncor* 
porated  society,  which,  having  been 
incorporated  after  his  decease,  and 
authorised  to  take  by  devise  made 
voluntary  partion  with  tne  beiraat- 
law,  entered  upon  its  third,  and  con- 
tinued to  occupy,  clHimiuK  the  sole  and 
exclusive  ownership,  anawithout  con- 
forming with  any  of  the  provisions  of 
the  tiuat  for  twenty  years: 

ffeldj  that  the  corporation  held  and  was 
entitled  to  dispose  of  the  property  as 
owner  of  the  fee,  and  not  subject  to 
the  trusts  specified  in  the  will,  not- 
withsundinff  it  entered  claiming  under 
the  will.  (Matter  of  Botnan  VathoLic 
Socuttf  of  Newport  agu  Scku^ltr,  4 
Jjaiu%nff^  14). 

4.  An  erroneous  boundary  line  run  be- 
tween adjoining  owners,  who  have  no 
dispute  as  to  the  true  line,  is  not' a 
settlement  of  a  disputed  line ;  and  ac- 

{[uiesrence  in  the  erroneous  line,  for 
ess  than  twenty  years,  does  not  pre> 
elude  the  orignial  owners,  or  their 
ffrantees,  from  claiming  a  different 
line.  {Smith  agt.  McNamara,  3 
«V,  169). 

iStt  O&ANTOR  AND  GlUMTBB.    (JA.) 


AFPIDAVTS. 

5!k  Injuvction.  (60Bar5.) 
FoBECLOSUBB.  (4  Lwuing), 

JUSTICB  OF  THB  PBACB.  (id,) 

&BVB2fUB  Stamps,  (/d.) 


AOFNCT. 
8m  Pbdioipal  axd  Aobrt.  (4  Lmtmg.) 

AGENT. 

Sm  PSZHCIFAL  AND  AOBNT.  (4  £aMiiy .) 

AGREEMENT. 

1.  Where  the  defendant,  in  possession  of 
.  real  estate,  under  a  contract  to  pnrehass 

tne  same  of  the  owner — having  made 
partial  payments  on  the  oonsideraiioa 
price  and  made  improvements  upon  the 
premises,  enters  iiitx> a  ^ro/  agreement 
with  tlie  plaintifl  for  an  advance  of 
money  to  enable  liim  to  pay  up  the 
purchase  price  of  the  premises  to  the 
owner,  that  the  plaintiff  as  his  security 
is  to  take  the  legal  title  from  the  owner, 
and  to  execute  a  written  agreement  to 
the  defendant  to  convey  to  nim  the  title 
on  payment  by  the  delendant  of  sneb 
advance  with  interest,  at  a  specified 
time,  which  parol  agreement  is  luifilled 
so  far  as  the  defendant  is  concerned, 
by  having  the  deed  made,  executed  and 
delivered  to  the  plaintiff,  on  reoetvinc 
such  advanced  sum ;  and  the  plaintni 
thereupon  refuses  to  execute  and  de* 
liver  to  the  defendant  the  writing  de- 
claring the  rights  of  the  defendant  an* 
der  the  parol  agreement,  but  sets  him 
at  defiance,  and  commences  an  aotioB 
of  ejectment  against  him  to  recover 
possession  of  the  premises: 

Heidf  that  so  grou  a  fraud  ought  not  to 
be  permitted,  and  that  the  principles 
upon  which  courts  of  equity  enforee 
agreements  that  have  been  in  part  per- 
formed are  an  adequate  protect  ion  to 
the  defendant.  (Bodge  agt.  Weiman, 
ante,  4'i7). 

2.  There  is  nothing  in  the  etaimie  ef 
froMde  which  in  any  dejfree  interferes 
with  the  equitable'  jurisdiction  of  a 
court  of  equity  in  such  oises,  but  on 
the  contrary,  either  with  or  witbont 
the  saving  danse  in  the  statute  (in 
reference  to  agreements  for  tlie  sale 
of  lands,  &c.,  to  be  in  writing,  dsa,l 
the  court  always  prevents  the  nse  of 
the  statute  as  a  cover  and  protectaon  to 
the  fraudulent  paiiy.  {Id.) 

See  CoMTRACTB.    (46  N.  F.) 

3.  The  pluiuiiff 's  farm,  being  sold  on  a 
mortgage  foreclosure  was  bid  off  for 
$3,400.  by  W.,  who  agreed,  orally, 
with  tne  plaintiff  to  let  him  have  the 
farm  back  on  the  payment  of  said 
som  of  $^,400,  and  the  sum  of  $^ 
in  addition  for  ex  {tenses.  The  plain, 
tiff  £ailiug  to  procure  the  money,  or 
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•aearityt  wtthiu  the  time  limited,  got 
an  eztenBion  of  time,  and  vriihiu  tne 
extended  time,  procured  the  defend* 
ant  to  take  a  conveyance  from  W. 
upon  the  terms  apon  which  W.  had 
agreed  to  convey  to  the  plnintilt'; 
and  it  wae  then  agreed,  by  parol, 
between  the  partiea,  tbat  the  plain- 
tiff Khonld  remain  in  poBseesion,  and 
reeeive  the  rents  and  prottte,  ai«d 
with  them,  and  from  other  ■onroee. 
refaud  to  the  defendant  whM  h«9  baa 
paid,  or  should  nay  or  seeare  to  W., 
and  that  on  saoh  payment^  the  de- 
fendant should  coovey  the  premises 
to  the  plaintiif. 

Bild,  tbat  the  agreement  of  the  defend- 
ant to  convey  the  premises,  being  by 
{larol,  was  void  by  the  statute  of 
rands,  and  could  not  be  enforced  in 
equity.    {Loomit  agt  LoouUsj  60  Barb.t 

4.  Beldf  aUOf  that  th^  plaintiff  having, 
at  the  time  of  making  the  agreement, 
DO  title  or  interest  in  the  premises, 
and  there  being  no  legal  considera- 
tion received  from  him,  for  the  prooi- 
ise  made  by  the  defendant,  that  was 
another  dimcniMr  thrown  in  his  way 
by  the  statute  oi  frauds.    (Id  ) 

5.  A  ootttract  by  which  one  person 
agrees  to  make,  tor  others,  three  or 
four  models  of  a  mower,  at  onco  and 
vUhout  delayt  means  that  the  work 
shall  be  done  as  soon  as  it  can  rea- 
sonably be  i>erformed  bv  the  con- 
tractor. {Sharpe  agt.  JbkntoHy  60 
J3arb,j  144.  j 

6.  The  legal  nature  and  oharaeter  of 
such  a  contract  is  not  for  the  sale  and 
delivery  of  the  models  by  the  eon- 
tractor,  but  for  work  labor  and  ma- 
terials to  D6  done  and  furnished  by 
bim  for  the  employers.    {Id.) 

7.  Before  a  party  can  recover  upon  a 
contract,  he  must  show  that  he  has 
performed  on  his  part.  If,  in  his 
complaint,  he  counts  simply  for  work 
and  labor,  the  other  party  may  de- 
feat the  action  by  setting  up  as  a 
defense,  and  proving,  tuat  the  work 
and  labor  was  done  in  pursuance  of 
a  eontraet  between  the  parties,  which 
has  not  been  performed  by  the  plain- 
tiff.   (Id,) 

8.  The  plaintiff  received  a  Iamb,  as  a 
gift  fiom  her  mother,  who  at  the 
same  time  made  an  agreement  with 
H.  to  keep  the  same  for  the  plaintiff, 
upon  the  terms  of  giving  the  latter 
all  the  increafie.  and  H.  to  have  all 
the  wool,  for  the  keeping.  The  in 
erease  amounted,  in  six  vears,  to 
■OHM  seventeen  sheep,  which   were 


levied  npon  by  the  defendant,  as  tha 
properly  of  H. 

ffeld,  that  H.  had  no  title  to  the  sheep, 
but  was  merely  a  bailee  thereof 
That  he  had  no  iitle  to  the  wool,  until 
he  had  performed  his  ei;tire  contract 
b^  keeping  the  sheep  uniil  shearing 
time.  That  for  the  entire  perform- 
ance of  the  contract,  on  his  part,  ha 
would  be  entitled  to  the  consideratioQ 
promised,  to  wit,  the  wool ;  but  that 
a  part  performance  only,  gave  no 
title;  and  the  defendant  took  by  his 
ievv  no  other  or  better  title  than  H. 
had. 

ffeldf  aUOf  that  the  title  to  tne  sheep 
was  in  the  plaintiff,  {ffasbroiiek  agt 
Houton,  60  Barb,,  4i3.) 

9.  Upon  a  sale  of  hides  by  the  plaintiffs 
to  the  defendant,  through  a  broker, 
the  bought  and  sold  note  was  as  fol- 
lows: "New  York.  Feb.  19,  1859. 
Sold  for  account  of  D.  Q.  and  W.  B. 
Bacon,  to  Mr.  W.  W.  Gilinan,  4,045 
Singapore  and  Penurg  Cow  Hides, 
per  Samuel  Appleton.  ^o  allowance 
except  for  sea  damaged  Price  12 
cents  per  poand,  cash." 

Heldj  that  the  contract  was  for  the 
purchase  of  all  the  hides,  at  the  price 
of  13  cents  per  pound,  subject  to  a 
deduction  from  the  price,  at  the  usual 
and  lair  rate,  for  any  of  the  hides 
that  were  sea  damaged.  Bacc%  agt 
Gilman,  60  Barb.,  640.) 

See  Foreclosure  Suit.    (Id,} 
Fraud.    (Id.) 

Tbkahtb  in  Commok.    (Id.) 
Vendor  AMD  Purchaser.  (Id.) 
Contract.    (4  Lamting) 

▲LIENS. 

i^ec  LiTBRART  Propertt.  (M  N.  T.) 

I.  Aliens  named  in  the  act  of  November 
26,  1827  (Sees.  Laws.  chap.  5,  p.  7), 
who  failed  to  obtain  naturalization  for 
six  years  alter  its  passage,  were  ex- 
cluded from  its  l>eneliis ;  and,  obtain- 
ing naturalization  after  the  expiration 
of  the  six  years,  their  property  be- 
came snbject  to  law  of  descent  pre- 
scribed by  the  Revised  Statutes.  Oi^ 
Carty  agt.  Dtming,  4  Jjamingf  440.) 

ALIEN  ENEMY. 

See  Contract.  (A  Lansing), 

ALIMONY. 

See  DiTORCB.  (60  Barb.) 
Appeal.  (4  Laneimg), 
Etidbmob.  {Id,) 
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EXBGDTION  {Id.) 
O&DKR  OF  CODBT.  {Id,) 

ALTEKATION  OF  CONTBACT. 
8t9  Lbjlsk.  (4  LannRg,) 

AMENDMENT. 

AwPlbadtkgs.  {A  LaHting,) 
PjiAcrrccB.  {Id.) 

ANIMALS. 

8m  Trbsfasa.  (46  N,  F.) 

1.  There  is  not  known  in  practice,  and 
cannot  be  in  law,  such  a  onion  of  in- 
terest or  tide,  or  partnership,  in  an- 
imals, aft  that  one  party  shail  own  the 
carcass,  and  the  other  the  wool,  the 
hnir  or  the  feafhers.  {HaAnmdt  agt. 
£<m<oa,  60  Barb.,  413). 

See  CoKSTiTDTiONAL  Law.   (46  N,  T.) 

ANSW^ER. 

8te  Pleadings.  (60  Bcerh,) 

1.  A  general  denial,  now.  like  the  g[en- 
eral  issue  niider  the  former  practice, 
puts  in  issne  the  existence,  at  any 
time,  of  the  canse  of  action  alleged  iu 
the  complaint,  aud  admits  of  evidence 
tending  to  establish  sach  defense. 
{Evam  agt.  Willianu,  60  Bath,,  346). 

9.  If  a  canse  of  action  hss  once  accrued 
or  existed,  and  has  been  satisfied,  or 
has  been  satisfid,  or  defeated,  by 
reason  of  something  which  has  accrned 
subsequenily,  that  is  new  matter, 
which  musi  be  pleaded,  in  order  to 
render  it  competent  as  evidence.  (Id,) 

8m  Equity.  (60  Barb.) 

ObMERAL  I68UB.    (Id.) 

APPARENT  TITLE. 
8m  EeroppBL.  (46  F.  T.) 

APPEAL. 


1.  The  word  "  may '»  in  sec.  177  ot  the 
Code  is  permissive,  not  mandatory; 
and  the  right  to  set  np  new  matter  by 
snpplemenial  pleading,  is  not  absolute, 
bnt  is  within  the  discretion  of  the 
eonrt.  An  order,  therefore,  denying 
BQch  right  is  not  appealable  to  this 
conrL  (Medbury  agt.  SitoKj  46  N.  F., 
308.) 

9.  PUintifT  demarred  to  two  oonnti  of 
defendants'  answer.  The  demnrrer 
was  sQStaiued ;  aud  from  the  order  sas 


tainin^  demnrreri  defendants  appealed, 
but  wichoat  giving  securiiy  or  obtaia 
ing  a  stay.  Piainulf  tliereupon  noticed 
the  canse,  took  an  inquest  at  ihe  cir- 
cuit, and  perfected  judfrment.  This 
judgment  was,  upon  defendants'  mo- 
tion, set  aside.  From  the  order  set- 
ting it  aside,  pbuuijit'  appealed :  defen- 
dants moved  at  a  Gkiieral  Term  (one 
of  the  members  of  which  was  the  jus- 
tice who  granted  the  order^,  io  dismiss 
the  appeal  upon  the  grounds  that  the 
order  was  an  appealable  one;  also, 
that  plaintiff  had  wjcived  his  appeal  by 
appealing,  and,  without  ooiecdon, 
arguing  tne  appeal  from  the  order  sas- 
staining  the  demnrrer.  The  appeal 
was  dismissed.  From  the  order  of  di*' 
missal,  an  appeal  was  brought  to  this 
conrt: 

Heldt  1st.  That  as  under  tec.  eight  of 
article  six  of  the  Btate  Consiitotion. 
the  General  Term,  as  constituted,  had 
no  power  to  review  th^  oi-der  or  to  en- 
tertain the  question,  whether  it  was 
an  appealable  one,  it  must  be  assumed 
that  only  the  question  of  waiver  wns 
entertained  and  passed  upon.  Sd. 
That  the  plaintifl's  appearance  and 
argument  of  the  appeal  from  tlie  order 
sustaining  demurrer,  was  no  waiver  of 
appeal  from  the  order  setting  aside 
inquest  and  judgment.  3d.  That  this 
court  will  not  examine  into  the  merits 
of  the  Special  Term  order  appealed 
from,  as  it  has  not  been  revicwea  upon 
its  merits  by  the  General  Term.    {Pit- 

'    tor  agt  Sa^/ield,  46  N.  F.,  249.) 

3.  The  right  of  a  party  in  a  case  tried  by 
a  referee,  to  have  separate  findings  of 
fact  and  conclusions  of  law,  is  a  sub- 
stantial one.     ( Von  8Uflx  agt.  Bfiat 

46  jf.  F.  aeo.) 

4.  Where  a  referee  baa  failed  to  pass 
upon  material  questions  of  fact  and 
law,  the  proper  practice  is  to  apply  t« 
the  court  to  send  the  ease  back  to  the 
referee,  to  pass  specifically  upon  such 

Suestions  or  to  re-settle  *  bis  report, 
honld  the  application  be  denied,  upon 
an  appeal  from  the  judgment,  the  pro- 
ceed mg  to  obtain  fnrther  findings  can 
be  inserted  in  the  record,  and  the  ma- 
teriality of  the  findingi^  asked  tor,  can 
be  determined  at  General  Term  or  in 
this  court  upon  the  appeal.  In  such  a 
case  the  presumption,  that  all  material 
facts  of  which  there  was  evidence 
have  been  found  against  the  appellant, 
will  not  apply  in  respect  to  those  Bat- 
tlers as  to  which  be  has  sought  to  obtain 
specific  findings,  bnt  they  will  be  re- 
garded in  the  same  manner  as  facte, 
which,  upon  trial,  the  eonrt  has  lefotsd 
to  submit  to  the  Jury.    ("ZIJ. 
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5  Plaintiff;  instead  of  adopting  this 
coarae,  moved  to  tet  aside  the  report, 
"  or  for  such  other  or  farther  order  as 
shoald  be  proper ;"  which  motion  was 
denied : 

ffeld,  that  the  order  did  not  necessarily 
dispose  of  the  right  of  plainiiif  to  Inr- 
ther  findings,  but  was  simply  a  roling 
npon  a  qoeation  of  practice,  as  to  ihe 
mode  of  obtaining  relief;  that  it  was 
discretionary  with  the  eourt  to  grant 
the  apppopnate  relief,  under  the  words 
in  the  notice  *'  for  such  other  and  fai^ 
ther  order."*  etc.,  and  that  the  order 
not  appealable.    {Id.) 


6.  There  is  no  snfflcient  ground  in  anj 
ease  for  entertaining  an  appeal  in  ibis 
court  before  indjfmeni  from  an  order 
in  respect  to  fiudings.     [Id.) 

7.  Upon  an  appeal  to  the  General  Term 
from  an  oraer  confirming  the  report  of 
a  referee,  on  proceedinj^  to  obtain  sur- 
plus moneys  arising  on  foreclosure  sale, 
which  order  gave  the  entire  surplus 
moneys  to  the  execntor  of  the  lessor, 
the  court  set  aside  the  report  and  refer- 
red the  CHse  bMck,  and  in  the  order  di- 
rected, that  the  share  of  the  lessee 
■iionld  be  ascertained,  by  computing 
the  value  of  the  residue  of  his  term  in 
the  surplus,  dednciing  therefrom  the 
amounr  of  the  pavments  to  be  made  by 
him  under  the  lease.  Upon  the  second 
heftrinif  evidenee  was  reesiTed,  under 
objection  on  tWe  part  of  the  executors, 
as  to  the  annual  rental  value  of  the 
premises.  The  executois,  reiving  on 
the  decision  of  the  General  Term,  of- 
fered no  evidence  thereon : 

jr«&2,  that  the  executor  had  a  right  to  re- 
pose upon  their  objections,  as  the  ease 
t^en  stood,  and  the  matter  should  be 
referred  buck,  to  give  them  an  oppor- 
tunity of  adducing  evidence  upon  the 
question  of  the  value  of  the  term. 
{Olarkton,  tigt.  Skidmore, 46  N.  F., 397.) 

8.  Appeals  U>  this  court  under  see.  11  of 
the  Code  are  confined  to  actual  deter- 
mination of  the  various  courU  UHmed, 
made  at  General  Term.  A  jndgment 
entered  upon,  and  in  conformity  with 
a  remittitur  from  this  court,  is  not  an 
actual  determination  of  the  court  be- 
low. Its  duty  and  power  simply  was 
to  enforce  the  judgment  of  this  court 
as  prescribed  in  sec.  12.  The  remitti- 
tur was  equslly  controlling  upon  the 
General  Term,  and  left  nothing  to  be 
determined  l>y  it.  {Wilkings  aift. 
EarU,i6If.  F.,358.) 

0.  An  order  of  the  General  Term  mnt- 
intf  a  new  trial  upon  questions  of  fact, 
ill  a  case  tried  by  jury,  is  not  appeala- 


ble.   IWrigki  agt.  muUer,  46  IT,  J% 
409.; 

10.  Where  the  case  was  tried  by  jury 
and  the  return  shows  that  questions 
of  fact  were  legitimately  before  the 
General  Term,  and  that  the  new  trial 
may  have  been  grunted  upon  questions 
of  fact,  the  appeal  will  be  dismissed. 
{Id.) 

11.  An  appeal  from  an  order  granting  a 
new  trial,  with  the  sti|)ulation  I'equired, 
of  judgment  absolute  in  case  the  order 
is  sustained,  is  only  proper  and  admis- 
sible when  the  tou  question  that  pan 
be  presented  upon  the  record,  relates 
to  and  will  determine  the  merits  of  the 
eontroversy  and  cannot  be  obviatcid 
upon  a  eeeottd  trial.  Where  there  are 
exceptions  which,  if  sustained,  will 
entitle  the  sneoessfnl  party  to  a  new 
total,  but  the  deoision  ot  which  will 
not  necessarily  deiermine  the  merits, 
the  exceptions  must  be  clearly  frivol- 
ous to  justify  the  hasard  of  such  an 
apoeal    ((M>  agt.  Ba^ield,  46  IT.  T., 

152.  An  order  made  at  General  Term  re- 
versing a  judgment  absolutely,  with- 
out granting  a  new  trial,  cannot  be 
appealed  from  as  an  order.  To  review 
it,  judgment  should  be  perfected  there- 
on, and  an  appeal  taken  from  the  judg- 
ment. The  order  alone  is  not  a  judg- 
ment. {Mekl  agt.  Vondervmlbeie^  46 
-AT.  F.,  539) 

13.  Plaintiff  in  his  complaint  in  an  action 
upon  a  contract  for  the  sale  of  lands, 
asked  judgment  directing  a  specific  per- 
formance ;  or  in  case  a  couveyanoe 
was  impracticable,  damages  for  the 
non-performanoe.  Defendants,  to 
wiiom  the  lands  in  question  had  been 
conveyed,  entered  as  much  of  the  judge- 
ment as  denied  a  specific  performance, 
and  plaintiff  entered  the  portion  in  bit 
favor,  and  appealed  from  the  former 
part: 

Held,  that  the  provisions  of  the  jndgment 
are  connected  and  dependent,  that  the 
part  appealed  from  should  not  be  re- 
versed without  a  reversal  of  the  other; 
that  plaintiff's  entry  ot  the  part  of  the 
judgment  in  his  tavor,  ana  taking.no 
appeal  therefrom,  gave  the  court  no 
authority  to  reverse  it,  and  was  an 
election  to  accept  it,  and  a  waiver  of 
his  right  to  appeal.  Appeal  therefore 
dismissed.  iMwrphy  agU  Spauldingt 
46  y,  F.,  556.) 

14.  Sections  262  and  273  of  the  Code 
which  provide  that  a  judgment  shall 
not  be  deemed  to  have  been  reversed 
upon  questions  of  fact,  unlesa  so  stated 
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in  the  ord^r  of  raTeml,  applj  only  to 
ca«M  tried  by  the  court  ana  u  referee, 
and  not  to  cases  tried  by  jury.  If  it 
llppeara  in  the  latter  case  that  tiie  order 
ffmnting  a  new  trial  was,  or  may  have 
been  granted  upon  qaestions  o'f  fact, 
this  court  will  uoi  en1«rtaiu  an  appeal. 
(Sands  Agt.  OrooU,  46  N.  T.,  564.) 

15.  If  exceptions  apper  in  the  catei 
which  were  well  taken,  the  court 
wonld  baJQstitted  in  reuaering  jadg- 
ttient  absolutely  for  respondent,  and 
they  will  only  be  e^tiunined  for  the 
purpose  of  dateri mining  whether  such 
(ndsment  shall  be  i^engered  or  the  ap- 
pesi  dismissed.    {IdL) 

t6.  An  order  denying  a  motion  for  a  new 
trial  on  the  gi  ouud  of  newly  disooTored 
evidenoa,  caiinot  be  reviewed  upon 
the  merits  in  this  eourt  But  where  it 
appears  thui  the  uieriis  of  the  applica- 
.  tion  were  not  considered  by  the  court 
below»  from  an  erroneous  supposition 
of  want  of  power,  and  that  tue  order 
was  basad  apou  that  ground,  it  is  ap- 
pealable, anil  will  be  reversed  in  this 
court.  It  is  iucunibeui  upon  the  ap- 
pellant, however,  to  show  this  aj&rma- 
Uvely.  (SWwy  agt.  AUmyUt  46  li, 
r.,  896.) 

17.  In  an  action  npon  a  bond,  where  it 
appears  on  the  face  of  the  complaint 
that  such  bond  was  void,  because 
taken  by  a  |udicial  officer  iu  a  proceed 
mg  of  which  he  had  no  jnriMiccton  ; 
the  Supreme  Court  at  General  Term 
has  power  to  reverse  a  jndjfment  for 
plaintiff,  for  the  error  appearing  npon 
the  record,  alihongh  no  exception  were 
taken  npon  the  trial.  (  Vom  agt.  CMt- 
Bofiy  44  If,  jr.,  415  distiuguisbed.) 
{Brooikam  fi«t  ffamUl,  46  If.  F.,  636.) 

18.  Since  the  Code  this  court  has  no  more 
|>ower  to  review  a  question  of  fact  in 
An  eqnity  suit  than  in  an  action  ai  law. 
(EaigJU  agU  WiUianu,  46  N.  T.,  683.) 

See  Fnn>nro«  of  Fact  and  Con€Lu- 
fliOMB  OF  Law.    (46  If,  JT.) 

JURISDIOTIOM.     (Id.) 

Judicial  Noticb.    [Id,) 

19.  An  order  Jodging  defendant  in  eon 
tempt,  aid  ptvseriuing  a  pnnishment, 
ia  an  order  made  in  a  special  pro- 
ceeding, and  affects  a  substantial 
right,  and  if  final  ia  appeaUble  to 
this  court.  iHriiUeUv  agt  BrinkUvt 
47  If.  F.,  40.) 

tl.  If,  howeter,  the  order  Is  condi- 
tional and  the  punishment  is  not  in 
IBcted  absonltely,  but  it  is  m  the 
Bower  of  defendant  to  avert  it,  it 
Is  not  a  final  order,  and  is  not  ap« 
fealable.    ild.\ 


21.  The  General  Term,  npon  appeiil 
from  order  of  Special  Term,  hae  the 
same  power  to  grant  affirmative  re- 
lief to  the  party  opposing  the  motion, 
as  is  possessed  by  the  Special  Term. 
[BenneU  agt  Late,  47  If.  F,,  93.) 

22.  A  party  alleging  error  holds  the 
affirmative  in  the  apnellate  covrt, 
and  most  be  able  to  snow  it  speci- 
fically. If  a  qoesrion  ia  asked  a 
witness,  capable  of  a  constmction 
which  makes  it  competent,  a  gene- 
ral objection  will  not  be  regarded, 
aitboagh  the  qoesiiou  is  capable  of  a 
construction  which  may  render  it  in- 
competent. {BrwcaU  agt  Trimmer,  47 
If.  F.,  9«w) 

23.  No  appeal  lies  to  this  court  from 
an  order  ot  the  Gkneral  Term  of  the 
Supreme  Court,  made  upon  an  appeal 
from  an  order  in  an  action  iu  the 
County  Court.  ( TimiuikaTue  agt  JKa* 
gar,  47  If.  F,  99.) 

24.  The  judge*  upon  trial  chamd,  that 
if  the  jury  should  find  the  tacts  pre- 
cisely as 'defendants'  witnesses  testi- 
fied, still  they  were  liable,  and,  there- 
upon, directed  the  jury  to  find  a  verdict 
for  the  plaintiffs.  To  which  defend- 
ants' oonusel  excepted. 

ffeld^  that  it  was  not  necessary  to 
request    the    oonrt   to    submit    any 

Jnestion  of  fact,  in  order  to  enabfo 
efendants  to  raise  the  question  npon 
appeal  as  to  the  correciuess  of  the 
onarge  and  direction.  (Ltm  agt  SaiL 
47  If,  F,  104.) 

25.  An  order  setting  aside  the  verdict 
of  a  juiy  npon  issues  ordered  to  bp 
tried  in  an  equity  action,  is  witfaia 
the  discretion  of  the  court.  The 
mode  of  trial  of  such  an  action,  as 
limited  by  sec.  254  oi  the  Code,  ia 
likewise  a  matter  of  discretion.  An 
order,  therefore,  setting  aside  issoes 
already  tried,  and  directing  other 
issues  to  be  settled  by  a  referee,  and 
to  be  tried  by  a  jury,  is  not  appeal- 
able to  this  oonrt.  lOoli*  agt  TiJL 
47  If.  F,  119.) 

26.  The  cases  in  which  this  court  can 
look  into  the  evidence  upon  a  trial 
by  the  court  or  a  referee,  with  the 
view  of  determining  whether  the 
questions  ot  fact  are  properly  decided, 
are  only  such  as  are  made  exoeptiona 
to  the  general  rule  by  statute,  (Code, 
M  268,  -272.)  {Fisid  agt  Muneon,  47 
If.  F,  221.1 

27.  Where,  upon  the  rendition  of  a  ver* 
diet  at  circuit,  an  order  is  made 
pursuant  to  sec  265  of  the  Code, 
givii^f    the    defeated    party  time  to 
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make  a  caae  and  ezeaptioiui,  and  to 
move  for  a  new  trial  in  the  flret 
iu^Muioe  at  the  General  Term,  and  iu 
the  mean  lime  suspending  jodgmeot ; 
and  where,  apon  moiion  for  new 
trial,  the  General  Term  denies  the 
same  withoat  directing  judgment  upon 
the  verdict;  npon  (he  enuy  of 
Judgment  an  appeal  can  be  taken 
therefrom  direct  to  this  court  Such 
a  judgment  is,  in  IcKal  effect,  the 
action  of  the  OeneraT  Teim,  as  it 
resulted  from  and  was  dependent 
npon  its  order,  which  order  gave 
the  legal  right  to  enter  judgment, 
the  same  as  if  it  had  so  expressly 
directed.  (  Tan  Berwn  agt  BradU^, 
34  itr.  Y.,  315,  and  other  deciiiiuiis 
based  thereon,  overruled.  ICawhey 
sigt  Smith,  47  k.  r.,  244.) 

S8.  An  appellate  court  will  not  seize 
hold  of  isolated  portions  of  a  charge 
for  the  purpose  of  discovering  error. 
If  the  charge,  as  a  whole,  conveys  to 
a  jury  the  correct  rule  of  law  upon 
a  given  question,  the  judgment  will 
not  be  reversed.  If  the  language 
used  is  capable  of  difterent  construc- 
tions, that  one  will  be  adopted  which 
will  lead  to  an  afirmaue<»'  of  the 
judgment,  unless  it  fairly  appears 
the  jury  were,  or  at  least  might  have 
been,  misled.  {Caldwell  agt  The  N.  J. 
/Steamboat  Co.,  47  N.  F.,  m) 

29.  After  the  testimony-  in  a  case  has 
closed,  it  is  disuretiouary  with  the 
court  whether  to  open  the  case  or 
potj  to  receive  addiiiouai  evidence, 
and  the  decision  is  not  reviewable 
here.    {Id.) 

90.  Where,  opon  a. trial  before  ^  re- 
feree, the  plaiiititi  at  tbe  close  of  his 
evidence  is  nonsuited  and  duly  ex- 
cepts, a  jinestiou  of  law  is  rnised 
upon  which  it  is  competent  for  the 
General  Term  to  reverse  the  judg- 
ment it  the  decision  was  erroneous, 
it  IS  a  decision  that,  as  a  matter  of 
law,  there  is  no  evidence  to  sustain 
the  complaint;  ai>d  if  the  evideuoe, 
although  intintlicient  to  constrain  the 
referee  to  find  for  the  plaintiff,  is  such 
as  would  have  required  tbe  sub- 
uiissiou  of  the  question  to  a  )ury, 
and  would  have  been  sufficient  to 
sustain  a  finding  for  plaiutiff,  it  is 
error.     iSet^ld  agt  Memandez,   47 

^V.    J;  >,  Old.) 

31.  Questions  as  to  the  amount  of 
damages  cannot  be  reviewed  iu  this 
court,  bat  only  the  question  whether 
any,  or  more  than  nominal  damages, 
are  recoverable.  {Ihl  agt  The  Fvrly- 
second  Strtet  and  G.  S,  F.  B.  B.  Co., 
47  if.  r.,  317.)      * 


32.  A  qoestion  decided  In  this  courts 
after  full  argument  and  deliberation, 
will  not  be  reviewed,  unless  there 
has  been  some  plain  •  misuke,  as  io 
overlooking  some  statntorv  provision 
or  some  conti'oliing  decision,  such 
as  would  require  the  court  to  grant 
a  reargument.  (IkUan  agt  Algetf  47 
If.  r.,  345.) 

33.  Where     the    court    htm    acquired 
jurisdiction  of  the  subject  matter  of 
an  action  or  proiceediirg.  it  has  juris- 
diction  to   render  judgment,  and  If 
error  is  oommicied,  the  judgment  js 
voidable,  not  void,  and  the  remedy  of 
the   partv   aggrieved   is   by    appeal. 
It  is  ouiy  where  a  judgment  is  void , 
that  a    party  has  an  abtfolnte  legal ' 
right  to  have  it  set  aside  or  vacated 
upon  moiion.     An  order,  therefor^ 
denying  a  moiion  to  set  aside  a  judg- 
ment iu  a  case  M'here  the  court  below 
had. a  jurisdicrinn,  is  not  appealable 
to  this  court.   {SchattUr  agt  vardiner 
47  if.  y„  404.) 

34.  There  is  no  appeal  from  a  decision 
made  by  tbe  referee  upon  seitlemeot 
of  the  case,  nor  will  tbe  introduction 
iu  the  judgment  roll,  of  papers  show- 
ing that  the  referee  nad  on  the  settle- 
ment of  the  case  improperly  refused . 
to  allow  parts  of  the  proposed  case, 
raise  any  question  whicu  can  be  con- 
sidered upon  ap)>eal  from  the  judg- 
ment. An  order  directing  a  resettle- 
ment of  a  case  is  not  appealable. 
{Lejler  agt  FUld,  47  N,  Y„  407.) 

35.  An  order  continuing  or  dissolving  a 
temporary  injunction,  where  it  does 
not  substantially  dispose  of  the  merira 
of  the  controversy,  involves  a  ques- 
tion of  discretion,  and  does  not 
necessarily  affect  a  substantial  right. 
It  is  not,  therefore,  appealable  to  this 
court.  [Paul  agt  Jf vnosr,  47  if.  Y*, 
m.)'  ^ 

36w  tVhen  a  new  trial  has  been  gtanted 
in  an  action  tried  by  a  jury  upon  a 
record  presenting  questions  of  law 
only.  ^  and  the  record  presents  no 
question  or  exemption  upon  which 
tne  order  could  be  sustained  in  this 
court,  except  such  as  if  decided  ad- 
versely to  the  party  complaining 
would  be  conclusive  against  him,  to 
that  in  no  aspect  could  his  case  bo 
varied  or  put  in  belter  form  npon  a 
retrial,  an  appeal  to  this  court  is 
proper  nnd  advisable;  but  not  other- 
wise. {Vieison,  agt  B.  and  iSsM7i(A  Av, 
•B.  B.  Co.,  47  if.  jr.,  50/.) 

37.  Where  the  court  below  maj[  have 
granted  a  new  trial  upon  questions  of 
fact,  the  decision  is  not  reviewable  ill 
this  court.    {Id.) 
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38.  On  appeal  to  this  conrtf  resort  can- 
not be  had  to  the  evidence  for  the 
pnrpoM  of  establishing  error  in  the 
]  eonclasions  of  law ;  such  error  mnst 
'  be  made  to  appear  from  a  comparison 
of  the  coiiclueiuns,  with  the  facts  fonnd 
or  admitted  on  the  record.  {Baker  agt 
Speneer,  47  if.  Y.,  b&l.) 

A.  Where  Tsrions  requests  are  made  to 
*  the  coart  below  to  charge,  eome  of 
'  whieh  are  snbstantialiy  oompUed  with 
'  in  the  ehai^e,  n  ffeneral  exception  to 
.  the  reAisal    to  charge  each  of    the 
reqoeets  submitted,  except  io  f ar  as 
•mDraeed  in  the  chaise  delivered,  and 
-  to  every  part  of  the  charge  which  is 
inconsistent  with  each  reqoestSi  pre- 
sents  no  qaestlon  for  review  in  this 
ooart    (Ayra%U  agt  PaeUU  BanL  47 
if.  r.,  570.; 

40.  Where,  after  the  obtaining  of  a 
jodgment  by  two  piutners  pUiintiffi^ 
and  Bn.appeal  therefrom  by  defendant, 
one  of  toe  partners  dies,  and  npon 
motion  an  order  is  granted  snbstitating 
the  personal  reprebentative  of  tne  de* 

'  eeaaed  partner  as  plaintiff  in  his  stead, 
the  appeal  to  this  ooort  from  the 
Judgment  does  not  bring  np  snob 
order  for  review;  it  is  not  an  inter- 
mediate order  involving  the  merits 
and  necessarily  affeciing  the  judg- 
ment, (Code,  A  11,  sub.  1.  Maekttiagt 
Belden,  47  If.  r.,  624.) 

41.  On  appeal  to  the  Oeneral  Term,  the 
judgment  may  be  rever«ed  for  error 
appearing  on  the  record,  but  upon 
appeal  to  this  court  only  actual  deter- 
minations of  th<^  General  Term  can 
be  reviewed,  (Code,  f  11.)  Where, 
therefore,  a  judgment  entered  npon  an 
order  of  the  general  term  does  not 
conform  to  that  order,  the  proper 
remedy  is  by  motion  in  the  Supreme 
Court  to  correct  the  jndgmeut,  and 
not  by  appOHl  to  this  court  in  the  first 
instance.    {Id.) 

42.  An  action  commenced  in  one  of  the 
district  courts  of   the  city  of   New 

*Tork,  and  removed  to  the  Common 
Pleas  of  that  city  punutint  to  sec.  37 
of  chap.  344,  Laws  of  1857,  permiitiog 
actions  to  be  so  removed  where  the 
claim  or  demand  exceeds  $100.  is  an 
action  commenced  in  Justices'  Court, 
and  is  not  appealable  to  this  court, 
unless  the  General  Term  from  whose 

iudgment  the  appeal  is  brought  shall 
>y  order  allow  such  appeal  as  pre- 
scribed by  sec.  11,  subaivision  3  of 
the  Code.  {Seinrich  agt  ifom,  47 
if.  F.,  658.) 

43.  A  general  term  order  grinting  a 
Dew  trial  on  a  iraver«e  of  an  inqui- 


sition of  forcible  entry  and  detaiaer 
is  not  appealable  ;  it  is  an  action. 
{Peoplt  er  rtL  agt  McMannu^  47  if, 
Y.f  661.) 

44.  An  order  sustaining  or  overroling 
^  demurrer  is  not  appealable  to  this 
court.  {P^^  CSC  fM.  agt  BtrntdiiUf 
47  if.  y.,  66/.) 


•15.  An  Older  setting  aside  the 
ment  of  a  sheriff's  jury  and  granting 
a  new  assessment  of  damages,  is  not 
reviewable  in  this  ooort.  {BammU 
agt  Bryant,  47  if.  T.,  674.) 

46.  The  court  of  original  jurisdiction 
may.  in  its  discretion,  require  the 
plaintiff  in  an  action,  suing  as  an 
executor,  administrator,  or  trustee  of 
an  express  trust,  to  give  security  for 
costs  under  sec.  317  of  the  Code,  at 
any  time  durinff  the  pendency  of  the 
action,  either  before  trial  and  judg- 
ment^ or  pendins  an  appeal  to  the 
general  term  or  the  court  from  a 
judgment  The  court  may  require 
such  security  for  the  eosto  already 
accrued  or  entered  on  the  )udgment 
appealed  from  as  well  as  those  thai 
shall  thereafter  accrue,  or  limit  the 
requisition  to  the  costs  that  shall 
aocrue  in  the  future.  The  discretion 
of  the  court  of  ori|rinal  jurisdiction  it 
not  reviewable  in  tbis  court.  {QtdMmi 
agt  Purdy,  47  if.  r,  676.) 

47.  An  appeal  from  an  order  or  decree 
of  a  surrogate  without  filing  a  bond 
as  security  for  respondent's  costs,  as 
required  by  sec  1(J8,  title  3,  chap.  9. 

£art  3  of  the  Revised  Statutes  {% 
L  8.,  610k  is  ineffectual  for  any  pur- 
pose ;  ano  after  the  expiration  of  the 
time  limited  for  appeal,  it  is  not  in 
the  power  of  the  court  to  grant  any 
relief  (/a  rv  Dumaml,  47  if.  JT.,  677.) 

48.  Upon  motion  to  dismiss  such  aa 
appeal,  the  court  has  no  power  to 
annex  any  conditions  to  the  "'  * 
saL    {Id.) 


8m  Costs.    (47  if.  r*.) 

JU&ISDICTIOK.     {Id.) 

Motions  and  O&dbbs. 


{Id.) 


48,  An  appeal  does  not  lie  from  a  ju4|gw 
ment  entered  upon  an  award  of  ar- 
bitrators, solely  on  a  case  containing 
the  testimony  talcen  before  the  arbi- 
trators and  a  copy  of  the  judgment  rolL 
{DibbU  agt  Camp,  60  Bath,,  150). 

49.  If  a  party  feels  aggrieved  by  the 
award,  nis  only  remedy  is  to  move  the 
court  at  special  term,  either  fer  an 
order  modirrin^  the  award,  or  for  an 
order  vacating  it ;  upon  the  grounds, 
and  in  the  manner  provided  by  the 
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Revised  Statutes.  (2£.  8,,  542,  §$10, 
U).    (Id,) 

See  Common  Schools.    ( 60  Barb.,) 
Constitutional  Law.    ( Id.) 
Court  of  Appbals.    ( Id,) 
Criminal  Law.    ( Id.) 

50.  Ad  appeal  lies  to  the  general  tenn 
from  a  special  term  order,  confirming 
the  report  of  oommissioners  of  esti- 
mate and  assessment  for|  land  taken 
lor  pablie  parks  in  New  York  eity, 
and  alrhoagh  the  act  ot  1813  (  chap., 
86,  ^178).  makes  the  report,  when 
coiinrmed  bv  the  enpreme  coart^  final 
and  i-oncluaive  (  MaUer  of^Oammution' 
«n  of  Central  Park^  4     Jjanting^  467). 

51.  The  power  to  estimate  the  loss  and 
damage  to  lands  taken  for  parks,  &c, 
in  New  York,  as  given,  by  the  act  of 
1813  ( chap.  86  §  176.)  to  ihe  oommis- 
sioners  solely  ;  the  coart  may  refer 
back  to  the  commissioners,  with  di- 
rections  to  allow  for  land  omitted  by 
them,  but  directions  to  allow  for  land 
according  to  estimates  made  by  the 
court  are  erroueoas.     ( Id.) 

9L  The  general  term  may  entertain  an 
appeal  from  an  order,  uing  an  amonnt 
of  alimony  in  an  action  for  divorce, 
and  it  aeeins  may  order  a  reference  to 
ascertain  what' allowance  therefor  is 
snitable.  (  Qalinger  agt  OaUnger^  4 
Lansing.  473.) 

89t  EviDBNCit.    ( 4  Lansing.) 

Justice   of   thb  Pbacb.      {H.) 

Practiob.    {Id.) 

Rblioious  Corpokationb.    (Jd.) 

APPEALABLE  OBDEB. 

8m  Appbal.    ( 4  Lamiifng.) 

APPEARANCE. 
See  HiTBBAND  and  Wifb.    (4  Laoktimg.) 

APPOINTMENTS. 

8m  CONSTITUTIOK.     (47  If.  T.) 

APPRAISAL  OF  DAMAGES. 
i9m  Constitutional  Law.  (60  Barb.) 

ARBITRATION  AND  AWARD. 

8m  Appbal.  (60  Barb.) 
Bkidoeb.  (4  Lantimg.) 

ARBITBATOB. 
am  CoNTSAor.   f46if.  T.) 


ARREST. 

8m  JuDOMENT.  (60  Barb.) 
Menaces.  (Id) 
Promibsort  Notes.   {Id.) 

1.  A  creditor's  action  against  the  as- 
signee for  creditors  of  his  debtor,  ia 
behalf  of  himself  and  other  creditors 
in  the  same  ralalion,  who  may  come  in 
and  eontribnte  to  the  expenses  of  snit, 
for  an  acconntiug  and  diutribation  of 
the  funds  chargeable  to  the  assignee, 
is  not  within  subdivision  ^  of  section 
179,  of  the  Code,  '*  an  action  for  mouev 
received"  in  "  a  fiduciary  capacity, 
in  which  the  defendant  may  be  nt* 
rested.  {BolmU  agt.  Prouer^  4  Lans- 
ing, 369). 

ASSAULT  AND  BATTERY. 

1.  Where  in  an  aotion  of  a8aav,lt  and  6<i<- 
tsrvi  for  forcibly  expelling  the  plain- 
tilt  from  defendant's  premises,  it  is  a 

Jinestion  for  the  jury  to  determine, 
rom  the  evidence  whether  the  defend.- 
ant  had  actual  postestion  uf  the  nrem- 
isM,  giving  him  the  ri^hi  of  sucn  ex- 
pulsion, where  the  evidence  was  nn- 
eontradicted  that  the  defendant's  son 
with  his  family  occupied  the  premises, 
bit  under  an  arrangement  with  the 
defendant  that  the  laiier  was  to  keep 
posseasion  of  the  farm  and  premises 
and  provide  all  the  materiald  and  neces- 
saries for  living,  and  pay  his  son  a 
stated  salary  per  year  fur  his  services 
on  the  place.  (Oomstock  agt.  Bodge, 
ante,  97.) 

2.  Where  the  jury,  nnder  the  charge  of 
the  judge,  are  prohibited,  fi-om  passing 
noon  the  question,  an  exception  to  such 
cBarge  on  that  point  is  well  taken,  (/d.) 

3.  Where  the  defendant  in  such  action 
has  died  since  the  trial,  and  the  cause 
of  action  not  being  one  that  snrvives 
a  new  trial  should  not  be  ordered,  nor 
no  trial  of  the  issue  can  again  lawfully 
take  place.  (  Mason,  J.  dissenting.) 
ild.) 

4.  while  it  is  well  settled,  in  an  aetion 
for  assault  and  battery,  eyidenoe  of 
acts  done  or  words  spoken  by  the 
plaintiff  long  before  the  cause  of  ac- 
tion arose,  is  inadmissable  for  the  pur- 
pose of  showing  provocation  and 
mitigating  the  damages,  yet  when 
such  acts  or  words  are  a  portion  of 
a  series  of  provocations  frequently  re- 
peated, ana  continued  down  to  the 
time  of  the  assault,  thoy  may  be  prov- 
en. { Stellar  AgL  NeUis,  60  JSdrft., 
524.) 

ASSENT. 

5^ HuBBAKD  and  Wifb.    (46  N,  T.\ 
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ASSESAMENT  BOLLS. 
SeeAmnBOfLB.   (4  Xaiurtn^.) 

&AILHOAD       MnmCIPAI*       B02ll>8. 

ild.) 

ASSESSMENTS. 

1.  Under  tbe  charter  of  the  citj  of  Lock- 
port,  an  obifection  to  an  aasenment  for 
the  repair  of  a  sevrer,  which  extended 
the  repair  a  disrance  of  sixty  feet  Ve- 
Yond  which  the  ordinance  directed, 
ieldf  not  BQStainable :  ( Webber  agt. 
Tks  City  ofjjockport,  ante,  368.) 

%  MM,  also,  that  the  objection  that  the 
work  could  not  be  done  except  bj  eon- 
tract,  and  after  receiving  proposals, 
waa  not  well  taken :  (Id,) 

3.  Meldt  also  thai  tbe  objection  that  the 
work  coo  Id  not  be  done  mfeil  after  an 
assessment  fo»  its  cost  was  nnaTailaUe: 

C  Seld,  ftlso  that  the  objection  that  the 
territory  benefited,  &c.,  was  not  suffi- 
ciently described  in  the  ordinance,  was 
untenable:    {Id,) 

5.  Btld,  also  that  tbe  objection  that  the 
principle  on  wiiich  the  /■  ssessment  was 
Bade  was  wrong  and  nnjust,  was  una- 
vailable: {Id.) 

t,  EMd,  that  the  objection  that  a  large 
amount  of  property  stated  in  the  re- 
turn to  be  of  the  value  of  $34,000.  was 
not  assessed  at  all,  for  the  reason  that 
it  wan  doubtful  whether  it  could  be 
assessed— being  mostly,  school,  chnroh 
and  city  properly,  was  fatal  to  the 
Msment :  (id.) 


If,  Hdd,  also  that  the  objection  that  in 

many  eases  the  parcels  of  real  estate 

attempted  to  be  aMesaed,  were  po  hn- 

Crlectly  described  that  they  conld  not 
snlfloiently  identitted,  was  also  fatal 
to  the  assesfmenL  {Id.) 

8.  The  provision  of  section  seven  of  the 
charter  of  the  city  of  New  York  of 
1867  (Session  Laws  of  1857,  chap. 
446,  4  7),  prohibitinir  the  passing  of, 
#r  adoption  of,  certain  resolutions  by 
the  common  cooncil,  until  two  days 
alter  tbe  publication  thereof,  in  all 
die  newspapers  employed  by  the  cor- 
poration, IS  mandatory  ;  and  an  ordin- 
ance or  resolution,  not  so  published, 
is  void,  and  an  aseessment  in  pnr- 
ioiMce  thereof  invalid,  (/a  re  DougUu. 
46  if.  r.,  42.) 

§.  The  term  "  lands,**  are  nsed  in  tne 
stature  iu  relHiioii  ro  <ii(Sfi«Knient  and 
taxiitioii  (I  R.  8>.  S60   ^^  1,  2),  iii- 

4  •ludds  such  an  iuierest  iu  teal  eeiaie 


aa  will  prateet  the  erections  or  aflx- 
ing,  and  possession  of  buildings  and 
fixtures  thereon,  though  nnaocom- 
pHuied  by  the  fee ;  and  ancb  aa 
mtarest,  with  tbe  buildings  and  fix- 
tures, may  be  assessed  to  tbe  owner 
thereof.  (The  People  ex  reL  tigL  Cae- 
eityf  46  N,  Y.f  46.) 

10.  Under  the  provisions  of  see.  38  of 
the  eharter  ot  the  city  of  New  York, 
1857,  where  an  improvement  is  di- 
rected, embrafling  seveial  kinds  of 
work,  which  may  be  performed 
separataly  and  by  diiOTerent  panics, 
aome  of  which  are  patented  ana 
others  not,  separate  proposals  shonld 
be  invited  for  that  part  which  ia  not 
patented,  and  for  which  there  can  b^ 
no  oofl>petition.  An  adveriiaemeni 
inviting  proposals  for  work  united  is 
delisctive^  and  the  aaseasmenc  fooiided 
thereon  irregular.  (Xa  rs  jSomt  §1 
ml.,  46  If.  r.,  100 ) 

11.  It  ia  not  error  to  graduate  tlm  con- 
tract price  for  the  work,  acoordiag 
to   the  time  employed  in  doing  it. 

13.  Neither  ia  it  arror  to  mclnde  in  tb« 
assessment  tbe  whole  amount  of  the 
eommiMiun  to  be  paid  the  coUeet#r. 
lid,) 

13.  A  rural  cemetery  association,  fnoor- 

f orated  under  chap.  133,  Laws  of 
847,  is  the  legal  owner  iu  fee  of  the 
lauds,  porchsMd  for  the  purposes  «C 
the  association.  One  to  whom  a 
cemetery  lot  is  conveyed  for  bnrial 
purposes,  takea  nnder  tbe  statute, 
simply  a  right  to  use  it  for  those 
purpoMs.  No  sQch  estate  is  gnmted, 
as  makes  him  uii  owner  in  such  sense, 
as  to  exclnde  the  general  proprietary 
ship  of  the  arsociHtiou.  In  an  assesa- 
ment,  therefrom,  for  local  improve- 
ments, it  ifl  propel  to  assess  the  whole 
preiniftes  to  the  associHtion.  {Bnf- 
fate  City  Cemeterw  agt  OUy  ef  B.,  46 
IT.   r.,  503.) 

14.  Statu  tee  eenibrring  exeraptionr  from 
taxation  are  to  be  strictly  cunstmed. 
The  p»o vision  of  sec.  10.  •f  tba  aet 
providing  for  the  incorporation  of 
rural  cemetery  aasecialMii*  {^^  133 
Laws  of  1847),  which  exempu  the 
lands  and  propeitv  ^  •ueh  aeeocia* 
tions,  from  "  all  public  Uxee,  rates 
and  assessmente,"  does  not  apply  to 
a  municipal  assessment  to  demy  the 
expenses  of  a  local  improvemeuti. 
{ll) 

15.  Under  the  provisions  of  the  act  in 
relarinn  to  sewerafie  and  dmiiiatfe  ia 
the  litv  of  New  York  (La\^s  of  1865, 
chap.  381),  the  devising  ui'  a  plan  Cot 
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the  drainage  of  tbe  entite  oHj  it  not 
a  eondition  orecedent  to  ibe  power  of 
«0|i(»6ung  for  the  doiug  of  the  werk 
in  any  of  the  BeweraK*  ««8»"<5t«.  (In 
n  N.r.  P.  £.  Pub.  Sekooi,  47  if.  r., 
ft56.) 

16.  The  proTision  of  sec.  4  of  eaid  act, 
reqniring  the  Crotou  Aqaedocl  Board 
to  nle  a  copy  of  the  niHp  sbewiog  the 

Slan  of  drainage  of  the  sewerage 
ietricts  with  the  clerk  of  the  common 
coancil,  in  ihe  abnence  of  an;r  pro- 
Tieion  prohibiting  the  contracting  of 
Uie  work',  until  the  ILling  of  such  copy, 
ia  directory  only,  and  the  omisaion 
80  to  do  does  not  vitiate  the  aueiM- 
ment.    {Id.) 

X7.  The  power  of  apportionment  is  in- 
clnded  in  the  power  to  impose  taxes, 
and  is  vested  in  the  legislntare ;  and 
in  the  abeence  of  any  constitutional 
reatiaint.  the  exercise  by  it  of  this 
power  cannot  be  reviewed  bv  the 
courts.  {Oordon  agt  Comes,  47  if. 
r..  608.) 

la  Where  a  tax  is  imposed  upon  a 
particular  locality  to  aid  in  a  public 
purpoee,  which  th^  legislature  may 
rensonablv  regard  as  a  benefit  to  that 
locality,  as  well  as  to  the  State  at 
large,  inequality  in  the  apportion- 
ment of  the  exi  ensea  of  the  under- 
taking,  with  reference  to.  the  benefits 
resulting  to  the  Suite  and  the  locality, 
cannot  be  alleged  for  the  purpose 
of  impugning  tbe  validity  of  the  acu 
ild.) 

19.  The  extent  to  which  the  trustees  of 
the  village  of  Brockport  may  have 
deemed  it  their  duty,  nuder  the  act 
entitled  "An  Act  in  Relation  to  the 
Establishment  of  a  Normal  and  Train- 
ing School  iu  the  Village  of  Brock- 
port,"  (chap  96,  Laws  of  1867),  JP 
revise  and  correct  the  assessment  roll, 
does  not  afteet  their  jurisdiction  to 
levy  the  tax ;  and  questions  as  to  such 
revision  and  ooirection  cannot  be 
raised  in  an  action  of  trespass  against 
them.    {Id.) 

See  C0N6TITUTIONAL  Law.    (47  if.  ^ ) 
Buffalo  U.  I.  Works  oat  City 
OF  B.  (mem.)    (47  iV.  r,  671 ) 

21.  Although  the  omission  to  advertise 
jor  bids  or  sealed  proposals  for  cross- 
walks to  be  laid  or  relaid,,when  puch 
crosswalks  are  embraced  in  the  res 
oluiion  of  the  common  council  for 
paving  an  avenue,  »»  a  !«*?»]  ^rr®*^" 
trity,  under  the  act  of  1858,  (Xrow  of 
1858, ch.  338), yet  under  theprovisions 
of  section  27  of  the  act  of  1870.  chapter 
382|  it  ia  not  neoessaiily  fatal  to  the 


assessment ;  as  the  aaiesament  may  be 
modified,  by  deducting  thereform  the 
amount  of  the  unlawful  increaso. 
(Matter  fif  McOormack,  GO  Barb.,  1*28.) 

22.  The  objection  that,  in  paving  an  av- 
enue, the  space  between  the  rails  of  a 
railroad  company  was  not  paved,  re- 
lates to  an  omiuaion  of  which  propertv 
owners  cannot  complain,  since  by  such 
omission  their  burden  is  lessenea.  It 
is  not  a  letral  irregularity,  within  the 
meaning  or  spirit  of  ^e  act  of  1858, 
and  fatal  to  the  assessment.   (Id.) 

23.  The  acts  of  the  asseeaofs,  while  id  the 
lawful  discharge  of  their  duty,  cannot 
be  reviewed  by  proof  edlngs  under  the 
act  of'  1858,  although  the  assessors 
were  governed,  in  their  deliberatioai^ 
by  an  erroneous  j>nAri^^  (Id.) 

24.  Altboagb  the  report  of  the  pommia- 
sioners,  when  confirmed,  is  final  and 
conclusive,  in  regara  to  the  estimates 
and  awards,  it  is  not  conclusive  npon 
the  rights  of  claimants  inter  eesse.  The 
statute  allows  an  action  to  be  brought 
against  the  person  to  whom  the  award 
is  made,  after  payment  thereof  to  him, 
by  the  person  to  whom  of  right  th* 
money  paid  belongs,  notwithstanding 
the  report.  {Id.) 

25.  Where  an  ordinance  of  the  commo^ 
council  of  the  city  of  New  York,  di- 
rected au  avenue  to  be  curbed  and 

S uttered,  and    the   sidewalks   to   be 
agged,  without  directing  that  new 
flagging  should  be  used : 

Seldj  that  it  is  no  objection  to  the  assess- 
ment that  a  part  of  the  old  flagging 
was  relaid,  and  the  old  cnrb  reset,  the 
expense  of  the  labor,  only,  being 
charged.  {Matter  ef  Andersen,  60 
Baf^.^  375.) 


26.  Koris  it  an  objeetion  to  the 
ment  that  the  lots  are  charged  for  the 
work  done  opposite  each  lot,  while  the 
expenses  are  charged  on  all  the  pfop- 
erty,  per  foot,  equally.   (Id.) 

37.  When  obieetiona  are  made  by  a  per- 
son assessed,  to  an  assessment  for  a 
loeal  improvement  in  the  city  of  New 
York,  and  are  disallowed  by  tbe  as- 
aessors,  it  is  the  dutv  of  the  assessors 
to  present  such  objections,  with  the 
assessment,  to  the  board  of  revision, 
for  the  purpose  of  enabling  that  board 
to  correct  the  errors,  if  any,  of  the  as- 
fleesors.  (Matter  of  Ihuming,  60  Bark, 
377.; 

See  CoNBTiTUTiowAL    Law.  (60  Bmh.) 
O0RPOBATION8.  {Id.) 
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ASSESSOR& 

1.  Assesaors  who  have  aflsetsed  a  non- 
resident  of  iheir  town  for  peraonal 
property,  are  individually  liable  to  him 
for  damages  arising  ou  aecoant  of  a 
■ale  of  his  property  for  collection  of 
the  tax  levied  parsaaiit  to  tbe  assess- 
meal  ( Wade  agt.  Maiketon^  4  LantiMg^ 
158.). 

ASSETS. 

8m  SXBCTTTORB  AUD  ADXINIST&ATOBS. 
(4  LtMiing.) 


ASSIGNEE  OF  JUDGMENT. 

JUDOMENTS.    (4  LanavM) 
NOTBB  AND  BiLLB.    (JUL) 


ASSIGNEE  OF  LEASE. 
Ae  Lbasb.  (4  Lansing.) 

ASSIGNEE    FOB     BENEFIT     OF 
CREDITORS. 

Af  Akbbvt.  {ALatuwq) 

ASSIGNMENT. 

1.  The  law  nresnmes,  as  against  a 
debtor,  in  tne  abMnce  of  proof  to 
the  contrarv,  that  an  assignment  of 
the  demana  ajrainst  him  was  made 
with  due  authority  and  upon  a  good 
consideration;  also,  that  it  is  tair 
rather  than  fraudulent.  The  fact, 
therefore,  that  an  assignment  by  a 
president  of  a  bank  was  in  consider- 
ation of  a  private  indebtedness  on  his 
part  to  the  assignee,  is  not  sufficient. 
to  raise  a  presumption  in  favor  of  the 
debi«r,  that  the  assignment  was  with- 
one  authority  and  in  violation  of  dnty, 
and  does  not  affect  the  validity  of  the 
assignment.  {Btldeii  agt.  Meeker,  47 
Jf,  r.,  307.) 

S.  An  a8Si|§fnee  ot  a  mortgage,  although 
a  bona/de  holder,  takes  the  same  sod- 
ject  to  all  defenses  existing  between 
the  original  parties.  {Ingraham  agt. 
JHeborough,  47  IT.  JT.,  421.) 

8ie  Bakkbuft  Law.    (47  if.  F.) 
Pajeitnbbship.    (Id.) 
Rbcordb.    {Id.) 

VeNDOB  AlVD  PUBOHASBK.(60i/arft.) 

3.  An  order  npon  the  holder  of  ftinds 
cannot  be  made  to  operate  as  an  equit- 
able assignment  by  reason  of  an  in- 
tention of  the  drawer  not  imported  by 
its  language.  {Euttar  agt.  ^Uwanger, 
4  LoMvngf  8). 


jBm  BTiDBKoa.  (4£aiutN^.) 

ASSIGNMENT  OF  JUDGMENT. 
AiJuDGMBXTS.  (4  LoMing.) 

ASSIGNMENT  OF  LEASB. 
Bm  Lbaab.  (4  LanMg.), 

ASSOCUTIONS. 
See  Dbvisb.    (46  N.  T.) 

I.  A  membor  of  a  voluntary  unineorpo* 
rated    association  for    pleasure    pur- 

Eoses,  cannot  maintain  an  action  in 
is  own  name  upon  a  contract  made 
with  the  association :  nor  has  he  an 
interest  therein  which  he  can  so 
transfer  that  his  assignee  can  main- 
tain an  action  against  the  contractor 
with  the  association.  Nor  can  one 
member  maintain  an  action  at  law,  in 
behalf  of  the  association,  against 
another  member  upon  any  agreement 
made  with  the  association.  (SfcMahonk 
agt.  JRjtuKr,  47  N,  T.,  67.) 

fi^  Fraud.    (47JV:r.) 

Bbneyolbmt  Societies.  (GOS^Hi.) 

ATTACHMENT. 

1  In  an  action  of  trespass  for  wiongfully 
taking  and  carrviiig  awajr  plaintiff^ 
goods  and  breaking  up  his  business, 
the  aUachmenit  under  whioh  the  goods 
was  taken,  having  been  set  aside  for 
irregularity,  they  aiford  no  shield  or 
protection  whatever  for  such  taking 
to  the  creditors  who  procured  them  to 
be  issued.  Such  protection  extends 
only  to  the  officer  while  acting  under 
them  in  the  discharge  of  his  publio 
duty.  ( Wehle  agt.  Sutler,  ante,  5). 

3.  Where  all  the  attaching  creditors  ac- 
tively narticipated  in  the  seizure  and 
removal  ot  plaintiff's  entire  stock  at 
one  and  the  same  time,  without  separ- 
ating their  respective  proceeding,  and 
there  being  no  evidence  from  which 
the  extent  of  the  separate  liability  of 
any  one  of  them  could  be  aMsertaiued, 
they  mast  be  deemed,  for  the  purposes 
of  the  case,  to  have  been  joint  tort 
feasors,  and  as  snch  their  liability  is 
joint  and  several,  and  euforceable*  ac- 
cordingly at  plaintiff's  election.  [Id). 

3.  Where  a  portion  of  the  attaching 
creditors  only,  were  sued  in  this  ac- 
tion, the  bare  fact  of  the  existence  and 
simultaneous,  but  fruitless  levy  of  the 
attachments  issaed  by  the  other  credit- 
ors, cannot  be  made  available  to  the 
defendants  in  this  action  in  any  aspect 
^  of  the  case.  {IcU) 
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4.  All  the  attaohinff  creditor!  having 
been  jointly  concerned  in  tlie  commis- 
Blon  of  a  wrong,  and  being  jointly  and 
Mverally  liable  tberfor  at  f)^!^!^!! 
election,  tbej  were  all  alike  inoanaci- 
tated  trom  making  a  sabeeqnent  legal 
appropriation  of  plaintifi^a  property, 
either  for  their  Joint  account,  or  lor  ac* 
count  of  any  one  of  their  number, 
without  plaintiff's  assent     ( Id,) 

5.  If  evidence  of  a  subsequent  lega' 
appropriation  to  plaintiff^s  use  was 
competent,  it  cannot  be  received  on  the 
trial  in  this  action,  not  even  in  mitiga- 
tion of  oamages  without  being jp^ead- 
<d,  (  See  WekU  agt  ffMnland,  4SfHow., 
399).    {Id.) 

6.  An  action  cannot  be  commenced  in 
the  marine  court  of  the  city  of  New 
York  /  nor  in  a  justice's  court)  against 
a  rendent  defendant^  by  #Aor<  attachr 
flient.    ( HaviUind  agt.  WehU,  anU^  59). 

See  Judgment.    (  60  Barb,,) 

JUSTICB  OF  THB  PSACS.     (  4  LOM- 

img.) 
ATTOENET  AND  CLIENT. 
See  P&ACnOB.    ( 4  Jjanting,) 

ATTORNEY  GENEBAL. 
See  AoTiox-    (  4  Laimnff') 

AUCTION  SALE. 
i8^  ChattelMobtoaob.    (4  Xomii^.) 

A0THOES. 
See  LrrBRAXT  Propkbtt.  { 47  If.   T.) 

AVENUES. 
See  Afl8B8flMinra.    (GO  Btufh,,) 

B. 

BAIL. 

See  Cbdcikal  Law.    ( 60  Borft.,) 

1.  The  death  of  a  defendant  in  the  prin- 
cipal action  sizty-eix  days  after  ser- 
vice of  the  summons  on  his  bail  in  an 
action  to  charge  them,  is  no  defense 
to  the  latter  action.  {GaMntleif  agt. 
Wheeler^  4  Lantinff,  491). 

3.  The  twenty  days  to  appear  or  serve 
an  answer  under  the  Code  is  a  substi- 
tute for  the  return  of  the  process 
mentiond  in  seetion  84,  3  R.  B;,  p. 
883.     And  it  Menu  the  latter  faction 


is  not  repealed  by  section  191  of  th« 
Cod^  {Id,) 

8.  The  service  of  the  answer  after  the 
twenty  days  given  by  the  Code,  doee 
not  fix  the  time  within  which  defend- 
ants sued  as  bail  may  be  exonerated 
by  the  death  of  their  principal  {Id,) 

BAILMENT. 

1.  A  bailee  for  hire,  who  uses  the  prop- 
erty contrarv  to  the  instructions  of  the 
bailor,  is  liable  for  a  conversion  there- 
of. Where  property,  in  the  exclusive 
possession  of  such  bailee,  is  injured  in 
a  way  that  ordinarily  does  not  occur 
without  negliffeuce,  the  burden  of  proof 
is  upon  the  bailee,  to  show  that  the 
injuiy  was  not  occasioned  by  his  neg- 
ligence.    {CoUijit  agt.  Bennettt  46  If, 

r,  490.; 

3.  One  having  possession  of  personal 
property  as  a  bailee  for  hire,  with  an 
executory  and  conditional  ap^eement 
for  its  purchase,  which  coodiuons  have 
not  been  performed,  can  give  no  title 
thereto  to  a  purchaser,  although  the 
latter  acts  in  good  faiih  and  parts  with 
value,  without  notice  of  the  want  of 
title  of  his  vendor.  {Amtin  agt.  Diie, 
4»  N.  r.,  500.) 

3.  The  hirer  of  any  thins  is  responsible 
for  that  degree  of  diligence  which 
all  prudent  men  use  in  keeping  their 
own  goods  of  the  same  kind.  He  it 
not  only  liable  for  his  own  [>et8onal 
default,  but  also  for  that  of  his  serv* 
ants,  and  persons  employed  by.  hinu 
(HaUAgt.  Waanur,  60  Barb,,  198). 

See  AQVBtSMwrr,  (W  Barb.) 

BANKBUPTCY. 

1.  In  an'  involuntary  cape,  the  attorney 
for  the  petitioning  creditor  was  allowed 
to  be  paid  out  of  the  fond  in  the  bauds 
of  the  assignee,  not  only  his  disburse* 
ments,  but  a  reasonable  compensation 
for  his  services  in  prosecating  the 
debtor  into  bankruptcy.  (MaiUr  ^ 
i2o6i^uoii,  ante,  35) 

3.  The  practice  in  such  case,  is  for  the 
attorney  to  present  to  the  register  in 
charge  a  petition  directed  to  the  court 
in  bankruptcy^  praying  to  be  allowed 
for  such  services  and  disbursements. 
The  register  then  takes  testimony 
touching  the  necessitv  and  value  of 
such  services  and  diBbursements,  and 
certifies  the  same  with  bis  opinion 
thereon  to  the  district  judge  who 
makes  such  order  thereon  as  the  test- 
imony seems  to  warranto  {Id,) 
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I.  Ilie  mere  fact  of  ra/aCiontAtp  fn  the 
ninth  degreef  or  a  less  degree,  on  the 
part  of  a  propof  ed  trmtee  to  a  bunkitipi 
or  to  a  crtdilM — even  the  laj^aet  m 
amount  uf  a  bankrapt,  or  to  a  proposed 
member  of  the  cotAmUtee  to  sacli  cred- 
itor or  to  the  bankrujui — cannot  be 
regarded  m  a  diaquahfication,  inde- 
pendent of  any  other  facta  which  might 
concur  wiih  each  relatioaship  to  make 
a  confirmation  of  the  resolution  under 
wotioB  43  of  the  Bankropt  act  im- 
proper. (TAu  tettm  (o  overrult  (M 
<i00in»n  in  ikit  same  cast,  40  Aiy., 
461.)  {MalUr  <ifZU^,  a%Uj  64.) 

i.  On  application  by  an  fkttomey  for 
compentiaiiou  oat  of  the  fund  in  the 
hanas  of  the  assignee,  for  service*  ren- 
dered by  him  at  die  request  of  an  in- 
voluntary bankrupt  in  and  about  ae- 
fending  against  the  petition,  preparing 
Bcheduies,  d&c  Denied.  (In  the  Matter 
of  Olark,  antef  70), 

A.  Upon  the  petition  of  an  attorney  to  be 
paid  tor  services  rendered  by  him,  out 
of  the  fund  in  the  hands  of  the  assguee, 
accompanied  by  the  certificate  or  the 
register  in  charge  that  such  eervioes 
were  beneficial  to  the  estate,  and  that 
the  amount  elaimed  was  reasonable 
and  just,  followed  by  Ifae  written  ap- 
proval of  the  assignee,  the  court  wul 
order  payment  accordingly.  {Id,) 

6.  Marshal  in  a  caaeof  involnntarv  bank- 
ruptcy allowed  $2  50-100  a  Jay  for 
•ervices  oi  a  custodian  in  charge  of 
the  goods  seised,  althoagh  the  register 
finds  that  he  should  have  boxed  and 
stored  tiie  goods,  and  that  such  cos- 
todianship  was  unnecessary;  marshal's 
claim  fur  a  farther  allowance  under  seo- 
tion  47  rejected.  (In  the  Matter  of  Hare, 
ante,  86). 

7.  A  bill  of  items  of  an  attorney's  el^fm 
is  not  made  evidence  of  the  statements 
therein  contained,  merely  npon  the 
testimonv  of  the  attorney  that  he  per- 
formed the  services  mentioned  in  the 
bill,  and  that  they  are  wort^h  the  sum 
therein  cbarged.  {In  the  Matter  of 
Staffs  ante,  110). 

%  Creditors  who  object  to  Che  accoiinta 
of  the  assignee  do  not  gaffer  any  of  the 
consequences  of  default  by  a  non-ap- 
pearance before  the  register  at  the 
auditing  of  the  accounts  {Id,) 

9.  It  is  the  duty  of  the  register  fn  audit- 
ing a  bill  for  professional  services  and 
disbnrsements,  to  examine  the  items 
of  accounts  as  to  the  necessity  and 
value  of  the  services,  and  the  occasion, 
neeessiry  and  amount  of  the  diebarae- 
meutt  and  how  they  came  to  ba  ren- 


dered and  made,  and  whethar  tbey 
ware  proper  items  for  such  an  aaoant, 
or  whether  they  ought  to  be  eompen- 
sated  through  some  other  form  of  pro- 
oeeding.  {Id.) 

10.  A  city  marshal  who  levies  an  exeea- 
lion  issued  upon  a  judgment  of  a  state 
conit  npon  tbe  property  of  the  bank- 
rupt, which  levy  is  set  aside  as  void 
by  the  bankrupt  court  as  in  violatioD 
of  the  bankrapicjF  aot,  has  no  lien  apoo 
the  property  levied  npon,  or  the  pro- 
ceeds tbereoT.  for  she  fees,  pooadiugs, 
Ike.,  of  snob  Uvy  and  payments  there- 
of, oat  of  the  fund  in  toe  bands  of  die 
assignee,  denied.  {In  the  MatUr  of 
Kempner^  aate,  129). 

U.  It  a0tfn#,  that  a  jndgment  obtained 
bafore  the  filing  of  tbe  bankrupt's 
petition,  but  with  knowledge  on  ^he 
part  ot  the  judgment  creditors  that  the 
debtor  ia  insolvent,  will  be  treated  in 
bankruptcy  as  void   under   the   act. 

12.  It  eeemif  that  a  Judgnaent  ereditor 
who  has  proved  his  claim  (the  jadg- 
meat)  in  the  bankmptcy  proceedings 
so  submits  it  to  the  jurisdiction  of  that 
court,  that  the  jud^ent  aunds  as* 
simple  contract  claim  stripped  of  all 
the  variety  with  which  tbe  judgment 
of  the  state  court  has  clothed  it.    (Id), 

13.  The  purpose  and  design  of  tbe  (oaik* 
fx-pt  Mw,  IS  to  bring  the  prooerty  the 
bankrupt  into  the  oanknipt  court  for 
admiuistraiiou ;  and  that  conn  is  fur- 
nished with  all  needfnl  power  t^ 
liquidate  and  settle  all  liens  thereon; 
and  where  there  are  adverse  claims, 
which  it  is  not  appropriate  or  proper 
to  litigate  by  sammary  inqoiry  and 
order,  i)rovision  is  made  by  giving 
jurisdiction  to  the  diatnct  court,  con- 
currently with  the  circuit  court,  for 
that  pnrpoee.  (M^tUr  if  Baoeki,  amU, 
250). 

14.  State  conrte  h»ipe  jurisdiction,  it  is 
true,  to  entertain  bills  for  the  fore- 
closure of  mortgagees  upon  th<f  real 
estate  of  a  bankrupt  and  ma^,  no  doubt, 
properly  exercise  that  Jurisdiction,  if 
no  objection  is  made.  {A) 

1&  In  general,  mortgagees  should  no^ 
be  permitted  to  porsoe  the  estate  of  the 
bankrupt  in  the  atate  court,  bat  ahoald 
come  to  the  tribonal  which,  under  fed- 
eral laws,  is  chaiged  with  its  admisis- 
tration.  {Id.) 

16.  Upon  a  review  by  the  dreait  equit 
of  tbe  deeiaien  ef  the  district  poart, 
denying  fui  applieatipn  to  remove  the 
Meigaee  in  lutukrDploy,  on  the  groqnd 
of  bftd  laith  in  thtt  mitiwgftwifnt  ^i  )ua 
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tnui,  this  court  will  deny  the  appliea- 
tiou,  on  the  grouud  thai  the  register 
and  district  court  had  all  the  proofs  be- 
fore them  and  their  decision  thereon 
adverse  to  his  removal,  should  not  be 
disiorbed  by  this  court.  {Id.) 

17.  In  this  casej  held,  that  it  waa  either 
misapprehension  on  the  subject,  or  a 
disregard  of  the  proper  views  of  the 
bankrupt  law,  ihat  led  the  mortpigees 
into  the  state  eoart  for  foreelosare, 
after  the  bunkrnptev,  a»4  after  the 
appointment  of  an  assiimee,  and  that 
the  resitflHUce  to  any  withdrawal  of 
iheadministmtion  from  the  bankruptcy 
eoart,  the  proper  tribnnali  has  resulted 
in  bitter  personal  feelinif,  great  and 
nunecessary  delay,  Slc.  {Id). 

18.  Alao  luldt  that  it  appears,  pending 
the  eontroveray,  the  petitioner  for  the 
review  has  become  the  sole  creditor  of 
the  bankrupt,  and  ihat  no  other  prop- 
erty  of  ibe  bankrupt  has  come  to  the 
assignee,  except  (he  mortgaged  prem- 
ises, and  the  bankrupt  having  united 
in  *Jie  petition  for  the  substitniion  of 
au  assignee  to  be  named  by  the  peti- 
tioner, as  sncb  sole  creditor,  and  the 
assignee,  bv  his  oounsel  on  the  ai^u- 
ment  of  this  review,  declared  bis  en- 
tire assent  to  such  change ;  Therefore, 
no  reason  exists  why  the  prayer  of 
the  petitioner  to  that  extent  should  not 
be  granted.  (Id.) 

19.  While  a  suit  was  pending  against  a 
party,  and  after  the  testimony  was  all 
in  and  the  case  submitted  to  the  referee 
for  decision,  but  before  any  decision  is 
made  the  party  was  declared  a  bank- 
rapt  Boon  after  sneh  baukruptey,  the 
referee  decides  the  case  in  favor  of  the 
batikrnpt,  an  application  is  now  made 
to  the  register  in  charge  to  order  the 
assignee  ot  the  bankrupt  to  pay  the 
fees  of  the  referee  which  have  been 
incurred  during  the  reference.  {Hatter 
oj  Rotey^  ante^  471). 

SO.  Application  reported  against  by  the 
register  and  auquiesced  in  by  the 
parlies.  {Id.) 

21.  It  seeiruthat  it  would  be  competent 
for  tlie  assigee  to  take  up  the  report, 
at  the  expense  of  paying  the  fees  of  the 
refei-ee,  m  case  he  ebould,  in  the  ex- 
ercise of  a  sound  judgment,  thnit  it 
necessary  in  order  to  protect  the  estate 
from  a  renewal  of  the  claim  in  ques- 
tion. {Id.) 

BANKRUPT  ACT. 

A  eertificate  of  discharge  issued  under 

the  bankrnptey  act  of  J'867,  cannot  be 

.  impeached  in  ft  State   court  on  the 


ground  that  it  was  improperly  gnnted. 
(Ocean  NaUoiuU  Bank  agt.  Olcottt  46 

s,  r.,  12.J 

2.  Laehes  in  making  an  application  for 
leave  to  plead  a,  discharge  in  bank- 
ruptcy, M  a  sufficient  gioiind  for  deny- 
ing it.  {Uedlmry  agt.  Bmaa,  46  if. 
jf,  200.) 

See  JujusoiGTioK.    (46  Jf.  T.) 

BANKSUPT  LAW. 

1.  An  assignee  in  bankruptcy  acquires 
the  equity  of  redemption  of  the  bank- 
rupt m  his  real  esuite,  subject  to  an 
outstanding  mortgage.  ( WweUno  agt. 
Clark,  47  N.  T.,  261). 

2.  Where  the  mortgage  is  foreclosed 
without  making  the  assignee  in  bank- 
ruptcy a  party,  his  right  to  redeem  is 
not  impaired.  He  may  enforce  it  as 
against  the  purchaser  at  the  mortgage 
sale,  at  his  grantor.    {Id. ) 

3.  The  purchaser  at  the  mortgage  sale 
or  his  Krantee  beco  joee,  as  the  assignee 
in  bankruptcy,  mortgagor*  in  posses- 
sion and  is  a  necessary  party  to  an 
action  to  redeem.    {Id.) 

4.  The  assignee  in  bankrnptey  cannot 
maintain  a  personal  action  against  the 
put  chaser  at  the  mortgage  sale,  for  the 
value  of  the  equity  of  ademption  at 
npon  a  conversion.  Such  a  case  is  not 
within  the  thirtv-fifth  section  of  the 
bankrupt  law.  (i(..) 

BANKS  AND  BANKERS. 

1.  A  hanh  is  not  authorized  to  pay  a  note 
of  Its  depositor,  made  payaole  at  the 
bank,  ana  oharge  him  with  the  amount 
thereof  where  the  de{M)siior,  betore  the 
maturity  of  the  note,  has  notified  Vie 
hank  not  to  pay  it,  {Egertoii,  agt.  Falton 
National  Bank,  anU,  216). 

2.  The  relation  of  %i  bank  with  its  de- 
positors considered.  {Id.) 

3.  The  relation  of  banker  and  depositor, 
is  that  of  debtor  and  creditor.  Depo- 
sitors on  general  account  belong  to  the 
bank,  and  are  part  of  its  general  fund. 
The  bank  becomes  a  debtor  to  the  de- 

Sositor  to  the  amonnt  thereof,  and  rhe 
ebt  can  only  be  discharged  by  pay- 
ment to  the  depositor,  or  pursuant  to 
his  order.  Until  actual  payment,  or 
acceptance  by  the  bank  ot  the  deposi- 
tor's check,  or  an  assignment  ot  the 
credit  by  the  depositor,  and  notice  to 
the  baulc,  the  de)>osit  is  subject  to  his 
order.  The  contract  h<ts  none  of  the 
elements  of  a  trust.  For  a  breach  on 
the  part  of  a  bank,  of  the  obligation 
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nralting  from  the  relations  between 
the  parties,  the  depositor  alone  can 
sue.  *'  The  •Floi ence  Mills,"  having  a 
a  balance  of  $694  83  to  iu  credit  with 
defendant,  sent  to  it  on  the  2d  April, 
bj  mail,  a  check  on  another  New  York 
bank  tor  $4,895,  accompanied  by  a  let- 
ter containing  this  direction :  **  which 
(the  check  iuclosed)  please  credit  our 
acconut,  and  chHrge  ns  onr  note  of 
$5,00U,  dne  the  4tli  inst."  The  check 
was  received  and  credited  on  account 
on  the  3d,  and,  on  the  same  duy,  defen- 
dant paid  a  past  due  note  of  $j,000,  of 
''  The  Florence  Mills,''  payable  at  de- 
fendant's bank,  and  charged  it  on  ac- 
count. On  the  4th,  the  note  referred 
to  in  the  letter,  held  by  plaintiff,  was 
presented,  and  payment  refused  i 

JBkId,  that  the  direction  contained  in  the 
letter  did  not  transfer  the  fund ;  that 
pUiniiff  acquired  no  title  to  it,  and 
could  not  recover.  yjBtna  National 
Bank  agt.  Fourth  National  Bank,  46 
N,  r.,  82.) 

4,  Stockholders  in  a  banking  corporation 
are  onlv  personally  liable,  or  their  in- 
dividual property  chargeable  for  the 
debts  of  tne  corporation,  to  the  extent, 
and  as  prescribed  by  the  charter.  By 
the  act  of  becoming  stockholders  they 
assent  to  the  terms,  and  assume  the 
liabilities  imposed  by  the  act  creating 
the  corporation.  The  obligations  thus 
assumed  are  limited  by  the  terms  of  the 
eharter.  and  cannot  be  extended  by 
implication  beyond  the  terms  that 
instrument,  r^'sonably  interpreted,  if 
a  general  personal  liability  U  created, 
it  may  be  enforced  by  a  personal  ac- 
tion, as  other  peivonal  obligations  are 
enforced.  If  the  charter  merely  per- 
mits the  individual  property  of  stock- 
holders to  be  leviea,  and  taken  upon 
execution,  on  a  judgment  against  the 
oorporation  in  a  given  contingency,  and 
provides  that  tha  name  process  mav  be 
used  and  enforced  bv  the  stockholders, 
whose  property  is  Arst  taken,  against 
the  property  ot  the  other  stockholders, 
to  as  to  comi>el  a  ratable  contribution 
by  all,  no  ^'eneral  individual  liability 
is  created  for  which  a  peisouai  action 
can  be  brought.  In  such  a  case  the 
creditor  of  the  corporation  is  confined 
to  the  remedv  ngninst  the  stockholders 
and  their  intiividual  property  given  by 
the  act.  ILowry  agl.  Inman.  46  N.  j.. 
119.) 

6.  Wbtere  the  individual  property  of  the 
stockholders  is  made  liable  for  the 
debts  of  the  bank,  either  absolutely  or 
eonditionally,  and  by  a  specified  pro- 
cess, an  indorsement* upon  the  bills  of 
the  bank  of  the  words.  '*  individual 
property  of  the  stockholaen  liable/'  is 


but  notiee  of  the  eharter  liability,  and 
of  itself  gives  no  righu  of  action  to  the 
bill-holders  against  the  stockholders, 
or  atfainat  the  president  or  cashier  of 
the  uank  signing  the  bills  officially. 
The  bill-holders,  by  means  of  encb  in- 
dorsement, acquire  no  rights  against 
the  officers  or  stockholders,  or  their 
property,  other  than  such  as  are  given 
oy  the  charter,  with  which  all  persons 
dealing  with  the  corporation  or  receiv- 
ing its  obligations  are  supposed  to  be 
conversant.    {Id.) 

6.  The  provision  of  section  8, 1  R.  8.,  p 
591,  prohibiting  the  transfer  of  the 
assets  of  a  moneyed  corporation  ex- 
oeeding  $1,000,  without  a  previons  res- 
olution of  its  board  of  directors,  is  not 
applicable  to  a  banking  association 
organised  under  the  provisions  of  the 
seneral  banking  laws  o(  1838  (chapter 
260,  laws  of  18%),  and  the  various  acts 
additional  and  amendaiorv  thereof. 
{Belden  agt  Metker,  47  N  iT.,  307). 

7.  The  law  presumes,  as  against  a  debtor, 
ill  the  absence  of  proof  to  the  contrary, 
that,  an  assignment  of  the  demand 
against  him  was  made  with  dne  au- 
thority, and  upon  a  good  consideration; 
also,  Uiat  it  is  fair  rather  than  fraudu- 
lent. The  tact,  therefore,  that  an  as- 
signment by  a  president  of  a  bank  was 
in  consideration  of  a  private  indebted- 
ness on  his  part  to  the  assignee,  is  not 
sufficient  to  raise  a  presomptiun  in 
favor  of  the  debtor,  that  the  assign- 
ment was  without  authority  and  in 
violation  of  duty,  and  does  not  aflect 
the  validity  of  the  assignment  (Id,) 

8.  A  bank  receiving  a  promissory  note 
for  collection,  whether  payable  at  its 
counter  or  elsewhere,  is  liable  for  any 
neglect  of  duty  occurring  in  its  collec- 
tion, by  which  any  of  tne  parti««  are 
dischaived.  (AyroMU  agt.  Paie^  Bitnk, 
47  N,  r,,  570). 

9.  If  the  bank  employs  a  notary  to  pre- 
sent the  note,  and  lo  give  the  proper 
notices  to  change  the  parties,  the  notary 
is  the  agent  of  the  bank  ana  not  of  the 
depositor  or  owner  of  the  paper.  This 
general  liability  may  be  varied  by  ex- 

})ress  contractor  by  implication  arising 
'rom  general  tysge ;  but  the  practice 
or  usage  of  banks,  adopted  for  their 
own  convenience  in  the  transaction  of 
their  business,  cannot  vary  the  con- 
tract between  them  and  their  dealers. 
(Id.) 

10.  A  direction  by  a  depositor  to  protest 
the  note  if  not  paid,  aoes  not,  by  legal 
implication,  establish  a  special  contract 
limiting  the  liability  of  the  bank.  The 
usual  and  popular  meaning  of  the  tena 
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**  proteBt"  is  a  demand  of  payment  in 
proper  form  and  ai  a  proper  time,  and, 
m  case  of  non-paymeut,  dae  and  rea- 
sonable notice  to  tlie  iudorser  by  the 
bank,  or  any  of  its  clerks  or  servants, 
or  other  suitable  persons.    (Id.) 

n.  The  delivery  of  a  bill  of  lading  to 
a  bai)k  for  the  purpose  of  seen  ring  the 
payment  of  drafts  drawn  by  the  con- 
signer  upon  the  consignee  and  dis* 
counted  by  the  bank,  is  suiBcient  to 
transfer  the  title  to  the  properly  cov- 
ered  by  the  bill  of  lading,  subject  to  be 
diverted  only  by  accfptauce  of  the 
draft.    (Cayuga  Co,  If  at  Bank  agt. 


Dat^iels. 


631). 


Ui.  If,  before  the  matoritv  of  paper  held 
by  a  bank  against  a  ffepositor,  an  ar- 
rangement is  made  by  wnich  the  bank 
agrees  to  hold  the  deposit  for  a  specific 
purpose,  and  not  to  charge  the  note* 
against  it,  the  bank  mav  he  regarded 
as  a  trustee  and  the  deposit  special. 
i  National  Bank  otMtkiUiiKt,  Speight, 
47  N.  r.,  6(>8). 

13.  In  such  a  case,  in  the  absence  of 
fraud  or  collusion,  an  indorser  upon 
such  paper  has  no  right  to  require  the 
application  of  the  deposit  toward  the 
payment  of  the  paper  upon  its  matur- 
ity. (Id) 

SMiTLA,  (47  if.  r.)  • 

BANK  PRESIDENT. 

See  JuDOMENTS.  (4  Lansiiig.) 

BANKINQ  COBPOBATIONa 

See  JuDaMBNTS.  (4  Laneing.) 
National  Bankb.  (la,) 

BASTARDY   PROCEEDINGa 

I.  Where  an  overseer  of  the  poor  com- 
menced bastardy  proceedings  before  a 
justice  of  the  peace,  who  was  his  son- 
in-law,  and  wnose  wife  was  still  liv- 
ing, and  this  justice  associated  another 
wiih  himself,  and  after  the  usual  pro- 
ceedings the  Justices  made  an  order  of 
filiation,  and  for  the  neglect  of  the 
party  charged  to  comply  with  the  same 
committed  him  to  jail : 

JSeld,  that  the  overseer  was  a  party  to 
the  proceedings  in  sach  sense  that  the 

{|roceedings  were  void  and  the  justices 
iable  to  an  action  for  false  imprison- 
ment. {Bivaiburgk  agt.  ffcneu,  4 
LoMtng,  208). 

BELLIGERENT. 

See  COMTRACT.  (4  Laneiny.) 


BENEVOLENT  SOCIETIES. 

1.  The  consent  and  approbation  of  a 
Justice  of  the  supreme  court  required 
by  the  act  of  April  12, 1848,  **for  the 
incorporation  <»i  benevolent,  charit- 
able, &c.,  societies,"  to  the  certificate 
of  organizatioii  of  a  society  under  that 
act,  although  necessary,  nke  the  ac- 
knowledgment before  a  commissioner, 
is  not  conelutive  U{)on  the  secretary  ot 
state,  nor  upon  the  coart.  upon  the 
question  whether  the  association  as 
its  objects  are  stated  in  the  certificate, 
is  within  the  authority  and  meauiue 
of  the  statute.  {The  People,  ex  reL 
Bloseam  agt.  Nelson,  60  Barb.,  159), 

BEQUEST. 

See  Equttablb  Comtersiok.  (4  iknu- 
vug.) 

BILLS     OF      EXCHANGE     AND 
PROMISSORY  NOTES. 

i.  A  bank  is  not  authorized  to  pay  a  note 
ot  its  depositor,  made  pavable  at  the 
bank,  and  eharffe  him  witn  the  amount 
thereof  where  the  depositor,  before  the 
matarity  of  the  note,  has  noi^ied  the 
bank  not  topayiL  (Egerton  agt.  FaUon 
National  Bauk,  anU,  216). 

2.  The  relation  of  a  bank  with  its  de- 
positors considered.  {Id,) 

3.  Where  payments  are  made  npon  a 
promissory  note,  given  by  the  defend- 
ant to  the  intestate  in  his  life  time,  to 
his  widow  having  possession  of  the 
note,  before  letteraot  administration  are 

{^rantea  to  her,  on  the  granting  of  such 
btters  snbseouently  to  net,  the  doctrine 
of  relation,  ivom  the  death  of  the  in- 
testate confirms  her  acts  made  for  the 
benefit  of  the  estate  nnd  renders  the 
payments  thus  made  a  uew  promite  and 
takes  the  note  out  of  the  ttatute  of 
Umitatiotis.  (Towneend  agu  IngereoU, 
ante,  276). 

4.  Where  it  is  alleged  as  a  defense  by 
the  acceptore  of  a  draft,  that  it  was  not 
only  without  considerntion  in  fact)  but 
iu  addition  was  procurad  by  means  of 
a  fraud  praoiiced  npon  the  aoceptors, 
and  was  passed  to  the  holder  before 
acceptance,  it  is  error  for  the  court,  on 
the  trial  to  exclude  the  evidence 
offered  to  prove  such  facts — the  court 
holding  that  the  plaintilf  having  siven 
the  draft  and  its  acceptance  in  evidence 
it  was  sufficient  evidence  of  its  own- 
ership, being  in  his  possession,  and  it 
was  unnecessary  for  him  to  prove  its 
eonsideratioii.  Assuming  that  Uie  proof 
offered  by  the  defeudautSi  would  estab- 
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iiflb  the  facts  Bonght  to  be  proved,  it 
WAS  not  Bufficieat,  us  the  case  stood,  lo 
defeat  a  recovery  ou  the  draft : 

• 

Stldf  by  the  general  tens,  on  appeal, ' 
shat  where  the  acceptance  is  noi  only 
without  conoideration  in  iact,  bat  pro- 
cared  by  fraad  practised  apou  the  ac- 
ceptors, the  mere  talcing  of  ihe  draft  on 
acooout  of  an  antecedent  debt,  wiihoot 
giving  up  or  surrendering  something 
of  value  ou  the  faith  ot  its  acoepcHDce, 
is  cot  enoutfii  to  coustiMiie  the  holder 
a  bona  fide  holder  for  value  as  agaiuat 
the  acceptors.  (Pkilirick  ugt.  DtUUU, 
antej  4J9.) 

6.  The  drawee  of  a  bill  of  exchange  is 
presumed  to  know  the  h and w riling  of 
nis  correspondent ;  and  if  he  accepts 
or  pays  a  oill  in  the  hands  of  a  bona 
Jide  holder,  to  which  the  dmwer'snaine 
has  been  forged,  he  is  bound  by  the 
act,  and  can  n<>ither  repudiate  the  ao- 
ceplance  nor  i-ecover  the  monev.  A 
mle  su  well  esiablished,  and  so  firmly 
rooted  and  grounded  in  the  jurispru- 
dence of  rhe  country,  will  not  be  owr- 
ruled  or  disreirarded.  (JfaUonal  Park 
Bank  agt.  NvUk  National  Bank,  46 
JV.  r.,  77.) 

See    PARTNEBfiltlP.      (4&N,  T,) 

Usuay.    {ld.\ 

5.  In  an  action  upon  a  promissoiy  note, 
brought  by  the  payee  against  the  in- 
dorser,  the  complaint  alleged  that  the 
note  was  executed  and  nidorssd  as  a 
condition  of  a  loan  by  the  pavee  to  the 
makers  and  as  security  for  the  payment 
thereof,  and  then  set  out  the  note, 
which  by  its  terms  was  given  "for 
value  received :" 

Htld^  that  the  averments  were  sufBcient 
to  authorize  evidence  of  the  indorser's 
privity  with  the  negotiation,  and  if  he 
indorsed  with  a  knowledge  that  bis 
name  was  required  by  the  payee  as  a 
condition  of  making  the  loau,  and  as 
security  for  its  payment^  he  was 
placed  in  the  same  condition  to  the 
payee  as  though  it  had  been  done  by 
agreement;  tnat  the  value  received, 
expressed  in  the  note,  was'  a  snfficieut 
averment  of  consideration,  which  by 
the  other  alleirations,  was  shown  to  be 
the  loan,  and  that  these  averments  of 
making,  execution  and  indorsement 
over  were  equivalent  to  an  averment 
of  delivery  ;  and  that  although  to 
negotiate  itie  note,  plaintiff  must  be- 
come the  first  indoi-ser,  yet  the  in- 
dorser  being  privy  to  the  traosaction 
and  knowing  the  apparent  relation 
was  not  the  actual  one,  was  liable. 
(Meyer  agt.  Hibiher,  47  N,  r.,  265). 

i.  Where  a  note  is  made  payable  at  a 


certain  locality,  without  designatioii 
of  a  particular  place  therein,  if  the 
maker  has  no  place  of  business  or  res- 
idence in  the  place  where  it  is  iu  gen- 
eral made  payable,  if  the  holder  of  the 
note  is  within  such  locality  on  the  day 
ot  payment  with  the  note  ready  to  re- 
i-eive  payment,  that  is  sufficient  to 
cunstttute  a  presentment  and  demand. 
{Id.) 

7.  It  is  competent  for  all  the  parties  to  a 
note  to  aip^e  orally  that  the  note  shall 
be  payable  at  a  particular  place,  so 
far  as  to  make  a  aemand  of  payment 
there  snlficieut  to  bind  the  indorser. 
{Id,) 

8.  A  promise  by  the  indorser  of  a  bill  or 
a  note  to  pay  the  same,  made  after 
full  knowledge  of  an  omission  to  icake 
due  presentment,  is  a  waiver  of  such 

*  pi-eseutment,  and  binds  the  indorser. 

9.  A  promissory  note,  payable  oa 
demand,  whether  with  or  wiihoot  in- 
terest, is  due  turthwith,  and  an  action 
thereon,  against  the  maker,  is  barred 
by  tiie  stutaie  of  limitations,  if  not 
brought  within  six  vears  after  its  date. 
(  WheeUir  agt.  Warner,  47  N.  K,  619). 

Sei  Bankb  and  Bamkivo.    (47  If.  T,) 

Contract.  (Id,J 
Parties.  l7d^ 
Partnership.    {Id.) 
Titlk.   {.Id.) 

BILL  OF  LADING. 
See  Contract,   {^i  Laneinjf.) 

BILL  OF  PABTIOULAB& 

1.  The  office  of  a  bill  of  particulars  is  to 
apprise  defendants  of  tne  items  which 
plaintiff  expects  to  prove,  and  to  res- 
trict the  proofit  to  the  matters  specified.. 
{Matihewa  agL  Mubbardt  47  IT.   T., 

2.  The  merits  of  the  case  cannot  be  in- 
quii*ed  into  upon  motion  for  a  bill,  nor 
cin  the  sufficiency  of  the  bill  be  deter- 
mined bv  the  allegatious  of  the  an- 
swer,   ild.) 

3.  The  bill  of  particulars  need  not  irtato 
more  than  plaintiff  is  bound  to  prove. 
if  tiie  specificutions  do  not  accord  with 
the  facts,  or  if  thev  omit  matters  essen- 
tial to  the  plaintitf's  case,  the  defend- 
ant can  take  advantage  of  it  upon  the 
trial,  not  upon  motion,  to  strike  ottt 
the  items  oojecied  to.    {Id.) 

BILL  TO  BEDEEU. 
See  Complaint.  (60  Bwrb.) 
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BOABD  OF  APPORTIONMENT. 

1.  Powenof  the  board  of  apportionment 
and  audit  are  analogous  in  auditing 
elaima,  to  thoae  of  the  boards  of  super- 
▼iaors  in  the  severjil  counties.  (People 
agt.  Boa/rd  of  apportionment^  a%Uy  412). 

2.  This  board  has  a  discretion  as  to  the 
amount  they  shall  allow  on  unliqui- 
dated olaims.  (Id,) 

3L  But  it  has  no  discretion  when  the 
amount  is  fixed  by  law  or  results  from 
a  VMlid  speciiic  contract.  When  a 
elaimant*8  salar^p'  is  fixed  by  law  and 
he  has  done  bis  whole  duty,  he  has 
entitled  himself  to  be  paid.  And  it  is 
not  oom^tent  for  this  board  to  audit 
•och  a  bill  for  any  leas  than  the  whole 
amount  (Id.) 

4.  The  board  haa  a  discretion  as  to  how 
they  shall  audit  a  chum,  yet  it  is  a 
le^  discretion  and  must  be  exercised 
faithfully  and  in  accordance  with  legal 
principles.  (Id») 

BOARD  OP  SUPERVISORS. 

1.  The  provision  of  sec  Vii  of  the  act  of 
1864  (chap.  8,  Laws  of  1864),  authoris- 
ing the  raising  of  money  fbr  paying  boun- 
ties, etc.,  being  silent  as  to  the  means  to 
be  used  to  procure  enlistments,  it  de- 
volved, by  necessary  inference,  upon 
the  board  of  supervisors  to  adopt  such 
means  and  agencies  to  accomplish  the 
purposes  of  the  act  as  they  should 
deem  appropriate.  A  resolution  of 
such  board  appointing  a  recruiting 
agent,  autboHsed  him  to  appoint  sub- 
agents  ;^iis  contract  for  their  services 
bound  the  countv,  and  he  Is  not  per- 
sonally liable.  (Gbovbb,  J.,  dissent- 
ing as  to  power  to  bind  county.)  Even 
11  the  board  had  no  authonty  to  ap- 
point the  agent,  yet,  as  Its  power  was 
determined  by  the  statute,  known  to 
both  parties,  the  agent  is  not  person- 
ally liable.  The  agent  does  not  war- 
rant the  capacitv  of  the  principal  to 
eontraot.  (HaU  agt  LanderdaU,  46 
N.  r.,  70.) 

At  SVPBRTisoBS.    (A  Lantifug). 

BONA  PIDE  HOLDER. 

fitt  Jin>eiiJBHT8.  (4  Lommm) 
NoTBi*  AMD  Bills.  {Id,) 


BONA  PIDE  PURCHASER. 


8m  Vbmbor   and  Purchabbr.     (60 
Bwrb.) 

Voii,  XTiTTT.  84 


BOND. 

• 

1.  Defendant  M.  purchased  of  plaintiff 
an  individual  bank,  and  he,  with  the 
other  defendants  as  bis  suretiesi' exe- 
cuted to  piainrjif  a  bond  of  indemnity 
from  ail  claims  of  every  kind  against 
said  bank.  Prior  to  the  transfer,  cer- 
tain depositors  had  received  a  promis- 
sory note  to  the  amount  of  their  claims 
against  the  bank,  and  the  accounts  had 
been  balanced  and  closed  upon  the 
books  of  the  bank.  The  note  not  be- 
ing paid  at  maturity,  the  depositors 
offered  to  return  it,  and  demanded  pay- 
ment of  their  respective  accounts, 
claiming,  among  other  thinf<s,  that 
they  had  been  Induced  to  take  the  note 
by  fraudulent  repi-eseniations  of  plain- 
tiff. This  state  of  affairs,  plaintiff  tes- 
tified, was  known  to  M.  at  thts  time  of 
the  transfer  and  jfi  ving  the  bond.  Sub- 
sequently plaintiff  waji  sued  for  the 
amount  of  the  deposit  balances  due  at 
the  time  of  the  receipt  of  the  note. 
M.,  upon  notice,  employed  counsel  and 
defended  the  action  ;  but  the  plaintiff 
in  that  action  recovered  judgment, 
which  the  plaintiff  here  paid.  In  a 
suit  brought  upon  the  bond : 

Eeld,  Ist.  That  whether  the  judgment 
in  the  action  against  plaintiff  whs  re- 
covered on  the  ground  ihai  the  note 
was  received  by  the  depositors  as  con- 
ditional payment  only,  or  that  it  was 
received  as  payment,  but  the  agree- 
ment was  rescinded  on  account  of  the 
fraud  of  plaintiff;  in  either  view  the 
case  was  Drought  within  the  letter  and 
plain  intention  of  the  bond. 

2d.  That,  if  M.  had  knowledge  of 
these  outstanding  claims,  plaintinwas 
not  eonduded  by  the  bank  books ;  that 
the  evidence  given  was  sufficient  to 
require  the  submission  of  the  question 
of  Knowledge  to  a  jury,  and  a  nou^euit 
was,  therefore,  error. 

3d.  That  the  rejection  of  testimony 
offered  by  plaintiff,  tending  to  show 
that  M.  nad  such  knowledge,  was 
error.  [Bart  agt.  Messenger  A§ If .  T., 
353.; 

See  Afpbal.    (46  y.  F.) 

Railroad  Humioipal  Bokds.    (4 
Uaniing.) 

BONDING  TOWNS. 

• 

1.  A  petition  (under  the  laws  of  1871)  of 
the  taxpayers  of  a  town,  presented  to 
the  county  judge  for  the  purpose  of 
bonding  the  town,  for  railroad  purposes, 
is  palpably  defective,  where  it  omits  to 
state  that  the  railroad  company  is  a 
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earporation  in  hit  state,  (MaiUr  of  tU 
Town  of  Qorhamy  anU^  :263). 

2.  Where  the  pedtioii  contains  a  etmdi- 
iioA  as  follows:  "If  cbe  t>aid  The 
Geneva  and  Southwestern  Railway 
Company  accept  the  snbscription  to  its 
arock  and  payment  therefor  by  the 
bonds  or  proceeds  as  nntiiunzed  by  this 

.  petition,  ihey  thereby  forfeit  ail  right, 
and  hereby  a^ree  to  make  no  claim  to 
any  bonds  of  said  town  of  Gorham,  or 
the  proceeds  ihei-eof  by  virtue  of  a  cer- 
tain other  petition  of  the  taxpayers  of 
the  suid  town,  to  issue  the  oonds  of 
Biild  town  for  a  like  amount  and  pur* 
pose,  which  petition  was.filed  with  the 
county  judge  of  Ontario  county,  Oc- 
tober 28,  AD.  1871"  : 

Beld,  that  it  is  not  to  he  presumed  that 
the  petitioners  would  have  given  their 
consent  lo  bond  the  town  in  this  pro- 
ceeding fur  $>0,000,  if  they  had  nn 
derstood  they  were  powerless  to  pre- 
vent the  coinpuny  from  accepting  the 
bunds,  or  the  proceeds  thereof  for 
$50,000  more,  in  case  the  company  is 
successful  in  that  proceeding  which  is 
now  in  process  of  review.  Yet  such 
is  the  fact;  and  if  both  proceedings 
are  successful,  the  town  may  be  bonded 
fur  $100,000,  in  spite  of  the  petitioners. 
This  condition  is  also  fatally  defective 
to  said  petition,   {id.) 

BOOKS  OP  ACCOUNT. 
iSbs  Eyidbncb.   (60  Bard.) 

BOUNTY  MONEY. 

Set  Parbnt  and  Child.    (4  Laming.) 
Towns.  [Id) 

BOUNDARY  LINE. 

Sit  Contract,    (46  N,  T.) 
iSteADVBusB  PossBSSiON.  {A  Lomting), 
Eyidbngb.  {Id,) 

BOUNTIES. 

5Sw  Board     of     Supbryisors.      <46 

N,  r.) 

BREACH  OF  PROMISE. 

iS^ORDBR  OF  Court.  (4  Lanting.) 

BRIDGES. 

1.  The  measure  of  liability  of  adjoining 
towns,  liable,  nnder  chapter  325,  laws 
of  1841,  to  make  and  maintain  bridges, 
may  not  be  permanently  changed  by 
)ud[gmeUt  of  tne  court  or  submission  to 


arbitration.  \€hr«y  agt  Riot,  4  ItomM 
ing,  141). 

8.  Accordingly,  in  an  action  against  a 
commissioner  of  highways,  oy  like 
commissioners  of  adjoining  towns,  to 
recover  a  proportion  of  tne  expense 
paid  by  them  for  building  a  bridge  be- 
tween tlieir  towns: 

Heid^  that  a  submission  by  the  commia- 
sioners  of  the  several  towns  to  arbi- 
tration, made  before  the  expenses  in 
suit  were  incurred,  and  the  arbitrators' 
award  thereon,  which  purported  to  fix 
permanently  the  measare  of  future  lia- 
Dility  of  the  towns  in  respect  to  oon- 
struciiou,  &c.,  of  the  bridge,  are  in- 
competent evidence.  {Id.) 

3.  A  written  contract  with  the  builder 
for  the  construction  of  a  bridge,  signed 
by  commissioners  of  highways  of  sev- 
eral towns,  without  addition  of  their 
title  of  office,  and  rnnuiug  in  the  namef 
of  the  towns,  binds  the  towns,  {id.) 

See  HiOHWATS  and  Strbbts.  (A  Leuw 
«V) 

BROOKLYN  (CITY  OP.) 

See  Statutkb.  (60  Barb.) 

BURDEN  OP  PROOF. 

See  Bailment.     (46    N,  F.) 
Common  Carribr.    (Id,) 
Trial.    {Id.) 
Vbndor  and  Ybndbb.    (Id.) 

See  Pbnaltt.   (A  Lanewg.) 

BURYING-GROUND. 
See  Fobbcloburb.    (A  Lantitig.} 

0. 

CALENDAR. 

1.  Where  a  defendant  has  recpalarlT 
notced  a  cause  for  trial,  but  turoagn 
mistake  has  omitted  to  file  a  note  of 
issue  with  the  clerk  to  have  it  pot 
npon  the  calendar,  the  court  on  motion 
has  the  discretion,  nnder  the  Code,  to 
allow  such  note  of  issue  to  be  filed 
with  the  clerk  and  the  cause  plaoed 
npon  the  calendar.  But  such  motion 
will  not  be  allowed  to  be  made  laanr 
than  the  frei,  day  of  the  cironik  (Otii^ 
ion  agt.  Myemt  anU^  95). 

CALL  OF  MINISTER. 
/5(M  Contract.  {ALaintvug,) 
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CANAL  BOAT. 
AsCokstitutionalLaw.  [A  Lantiiii^.) 

CANAL  CONTRACT. 
See  CoNBTiTOTioNAL  Law.  (4  Lannuff,) 

CANCELLATION  OP  DOCKET. 
See  JiJDQMEwn,  (4  Lanting.) 

CARBIERa 
See  Common  Cabribbs.  (4  Lanting,) 

CASE. 

1.  A  eaae  sabmitted  under  see.  372  of  the 
Code,  ahoald  present  only  qaestions 
of  law.  (Clark  agt.  Wite,  46  N,  F., 
612.) 

9.  Where  all  the  fiieta  npon  which  the 
eontroversy  depends,  and  which  are 
necesdary  to  jtive  grounds  for  a  con- 
clasiou  of  law,  are  not  stated,  the  court 
cannot  pronounce  the  judgment  desired. 

(ia.) 

3.  The  case  submitted  presented  the  fol- 
lowing facts:  Defendant,  an  insol* 
vent,  assigned  all  his  property,  real 
and  personal,  to  H.,  an  mdorser,  upon 
his  paper,  receiving  good  notes  for  the 
full  value  of  the  property,  lees  than 
amounb  of  the  indorsement,  payable  in 
six  twelve,  and  eighteen  moaUis : 

Held^  that  from  these  ^  facts  Uie  law 
would  not,  of  necessity,  conclude  an 
actual    fraudulent    intent.      But    the 

?[uescion  whether  the  transfer  was 
raudnlent  or  not,  was  one  of  fact  re- 
maining in  dispute.  Proceedings  there* 
fore  dismi^aed.    (Id.) 

See  Findings  of  Fact  and  Conolu- 
8I0N8  OF  Law.    (46  N,  T.) 
Rules  of  Court.    (Id.) 

CASES  REVISED,  OVERRULED, 
QUESTIONED,  CRITICISED  OR 
EXPLAINED. 

1.  Brewster  agt.  Povfer  (10  Pdiffej  562)^ 
explained ;  Ocean  NaL  Bh.  of  N,  T. 
agt  OUoH  el  al    (  46  N.  F.,  12.) 

9.  MeCartMff  agt  Bottwick  (32  N.  Y. 
56),  explHined  ;  Octan  Nat.  Bk.  of  If. 
Y.  agt.  Oltoii  et  oL     ^46  N.  Y.,  12.) 

8.  Hibbard  agt  N.  Y.  and  E.  B.  B.  Co. 
(15  If.  F.,  157),  limited ;  ffw^  agt 
The  Watervliet  T.  and  B.  B.  Co.  (46 
If.  F.,  23.) 


4.  The  People  agt.  Outton  (28  Cal.t  44), 
disapproved ;  The  People  ex  reL  agt. 
Bull.    (46  N.  F.,  57. 

5.  The  People  agt  Bateheldor  (2  If.  T., 
138),  distingninied  ;  The  People  ex  reL 
agt  BulL    (46  N.  F.,  57:) 

6.  In  re  Petition  of  George  Douglau  (58 
Barb.,  174).  reversed,  In  re  Petition 
of  George  Bouglaet.     (46  If.  F.,  42.) 

7.  tThe  People  ex  ret.  agt.  Bull  (Al  fftrw., 
187),  reversed ;  The  People  ex  rel.  agt 
BuU.    (46  N.  F.,  57.) 

8.  Nat  Park  Bk.  agt.  Ninth  Nat  Bk. 
(7  Avp,  Pr.  N.S.,lfiO),  partially  re- 
vised; Nat  Park  Bk.  agt  Ninth  Nat 
Bk     (46  N.  F,  77,) 

9.  Nat  Park  Bk.  agt  I\nirth  Nat  Bk, 
ofN.  F,  (7  Abb.  Pr.  N.  Si,  138).  re- 
versed, Nat  Park  agt  JPourth  NuL 
Bk.  of  N.  F.    (46  N.  F.,  77.) 

10.  Lawrence  agt.  Fox  (20  N.  F,  268), 
explained  and  limited ;  ^tna.Nat  bL 
agt.  Fourth  Nat.  Bk,    (46  N.  F,  82.) 

11.  Bintse  agt.  Wood  (37  N.  F,  526), 
distinguished  and  explained;  Grant 
agt.  Smith,    (46  N  F.,  93.) 

12.  People  ex  ret  agt  Bulburt  (59  Barh.^ 
446),  reversed ;  People  ex  reL  agt  A^ 
burt    (46  F.  F,  110.) 

13.  M.  A.  Baptiet  Church  agt  Baptitt 
Church  in  O.  St  (5  Bobt,  649),  re- 
versed 'f  A.  M.  Baptiet  Church  agt 
Baptist  Church  in  O.  St.  (46  N,  F, 
131.) 

14.  In  re  Protestant  Epitcopal  School  (58 
Barb.,  161 ;  S.  C.  40  Sow.  Pr.,  139), 
reversed:  In  re  Protestant  Bpieoopai 
Sehoot    (46JV:  F,  178.) 

15.  Taylor  agt  Church  (4  Seld.,  452),  ex- 
plained ;  Sunderlin  agt.  Bradstreet  et 
at    (i6N.  F,  188.) 

16.  Bart  agt  Messenger  et  eU  (2  Lansing^ 
446),  reversed  ;  Bart  agt  Messenyer  $t 
oL    (46iVr  F,  253.) 

17.  Bendeison  agt  I^rench  (44  Barb.,  31JL 
reversed ;  Bmdetson  agt  French.  (4o 
N.  F,  266.) 

18.  Lamb  et  oL  agt  C.  and  A.  B  S* 
and  T.  Co.  (1  Baley,  454),  reversed: 
Lamb  et  aL  agt  C.  and  A.  B.  B.  T. 
Co.    (46  if.  F.,  271.) 

19.  Kortright  agt  Com.  Bk.  of  B.  (20 
Wend.,  %V,  and  22  Wend.,  348),  ex- 
plained ;  McNiel  agt  T^nih  Nat  Bk 
(46  N.  F,  327.) 

20.  Pryor  agt  Carter  (1  HurL  S  Nor., 
916),  limi^  and  explained;  Butter- 
worth  agt  Crawford.    [46  N.  F,  349.) 
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.  Aim  agt  W9^o&U  (1  Xciium^,  193), 
reTened ;  Actit  b^  Wiettcott.  M6  iv. 
r..  884.) 


tB.  irMa«dfcagtira«M(15Mr.,532;, 
'    explained   and    dittingaished ;    Davu 
agt.  LoiUeL    (46  iV.  r ,  393.) 

SBw  Jl8#<iU0«rBJLagt  Jr«iMedy(4JEMa«, 
679),  eommented  on ;  WriglU  tigL  Hun- 
tor.    (46  if.  r.,  406.) 


JM.  WkiU  agt  i8M4  (1  ZkuutM,  369)> 
,   leTersed;    TFAili  affk  Swtiik    46  /T- 

r..4ia) 

%.  B%ttvugLOii^o/Brooil^iS6Barh., 
,  5S9),  reyened:     AOey  agt   OUv  of 
Brooklyn,    46  if.  r.,  444.) 

96.  JfadMoM  agt  Jamdan  (46  i^.  F., 
S35).  difliiogiinhwl ;  Stmpart  agt.  Drake 
4fitaL    (46  if.  r.,  449.) 

«r.  TUAM&agt  5Mm>»  (4  ^ar&^  151), 
ezplainedand  dUtingoiBtied :  McCord 
9^  TkoP^opU.    {46 N.  r.,  47a) 

98.  P»vU  ex  reL  Bloemm  agt  Nelton  (10 
Aib,  iV.  if.  &  200;  8,  (7.,  3  Laneing, 

^IgLlNeUon,    (46i^r.,  467.) 

99.  ira«i  afft  Chmn  (36  if.  T.,  556), 
Questioned  ;  Anttin  agt.  Dyt,.  (46  if. 
r,  500.) 

90.  Smiih  agt  A  O.  Jf.  Jl  /««.  Ov.  (3 
SiUj  508),  explained  and  diBtingaiaed ; 

.  HkMtnMn  agt  if.  F.  Jne,  Co.    (46  if. 
r.,  586.) 

81.  JB.  osMi  &  A.  B.  Ob.  agt  Davie  (43 
if.  K,  137),  explained  and  distin- 
gnished;  In  re  N,  Y,  ani  B.  B,  B, 
Vo  ng\.  Kip  ei  aL    (46  if.  r,  546.) 

99l  Oope  act  Oordata  (1  Bamie,  203), 
explainea  and  diflttntfaitlied ;  BBdmond 
BgL  N.  r.  and  P.  8.  Co,    (46  N.  F., 

38.  Ohulfmch  AgL  Vmrnam  (42  IT.  F., 
433;,  explained ;  StodtUtrd  Agt  Whitr 

ifig.  {iff If.  F.,ea7.) 

84.  Voee  agt  Oochvft  (44  if.  F.,  415), 
distingnidhed ;  Broekman  ei  al.  agt 
BamSleikL    (46  if.  F..  636.) 

3&  Palmer  agt  CW^y  (4  D<n<9, 374),  ex- 

Slained ;  Meker  agt  if.   F.  (7.  a7u2  F. 
2.  A-B.  a».    (46  if  F.,644.) 

96.  Ifticre.agi  if.  F.  aiul  ;^.  i{.  22.  Co, 
(19  ^ar6.,  36).  limited.  Waird  et  al. 
Mt.  if.  r.  O.B,B.  Co,    (47  if.  F„ 

91.  Batlemum-agt  ^^UM,  40  if.  F.,341), 
and  if.  F.  aiul  if.  ^.  B.  B,  Co.  agi 
f0te4am  (3  £<nf0»i  24),  distingniBhed. 
firinifc^  agt  BrinkUy,  (47  if.  F., 
44,46.)' 


38.  WinckeU  ngt,  Bieke  {18  ir.  F.,  558), 
dlBtingnished.  Low  et  aL  agt  ifoa 
ei  aL    (47  if.  F.,  105.) 

39.  Fiek  agt  JVamtAtfAam  KanafaO' 
tmaring  Co.  ( 14  Pick,  491).  diatinguiebed. 
I>KrM  agt  BurUm,  el  oL  (47  if.  F.. 
172.) 

40.  Barr  agt  Been  (24  if.  F.,  178),  dis- 
tingnisbed.  Oameey  agt  Bogere,  (SM 
if.  F.,  237.) 

41.  Lawrenoe  agt.  Jfasr  (20  if.  F.,  968), 
diatingnished.  ^nwey  agt  Bogere. 
(47  iV;  F.,  237.)  ^^ 

42.  Faa  Btfr^^ea  agt  Brddley  (34  if.  F., 
316),  overruled.  Caugkey  agt  iS^iCA. 
(47  If.  F.,  248.) 

4a  Langdon  agt  Langdon  (4  ^ay,  184), 
distiugnuhed.  .fiato»  agt  ^(0^.  (47 
if.  17,  349.) 

44.  J2yc2<T  agt  BuUe  0^4  if.   F.,  372) 
limited.    Bcumee  ei  aL  agt  Undermtod 
«l  o^.    (47  if.  F.,  359.) 

45.  (7iUwlea«  agt.  Buydam  (21  if.  F., 
179),  explained.  'Austin  et  ai,  agt 
Munro  ei  aL    (47  if.  F.,  365.) 

46.  ^rioboaaflt.  Quwn{3Jxmnitg,2a9), 
modified.  Ihiekiun  agt  Oituuk  (47 
if.  F.,  410.) 

47.  Croii  agt  O'Dmnell  (41  if.  F.,  661), 
explainea  and  diatiiigtiifthed.  Canl^ 
kius  et  al.  agt  BellmaeL  (47  if.  F., 
454.) 

48.  Dorufin  agt.  Pi»<fer  (5  Denio,  306), 
diatingnished.  City  0/  Brooklgn^  agt 
Brooklyn  City  B.  B.  Co,  (47  if.  F., 
482) 

49.  Terry  ei  al,  agt  WiagiuM,  ei  aL  (9 
Lansing,  272),  reverseoL  2Vry  e<  aL 
agt  WV^iM  e<  a^    (47  if.  F.,  512.) 


50.  Merritt  agt  ^Wci  (23  if.  F.,  28|, 
distingniabed.  .  ITAee^  agt  Woraer. 
(47  iV:  F,  519.J 


978),  explained.    Palmer  agt.  De  WUi^ 


51.  Jeffreys  agt  BooMy  (4   H,_L._0,^ 
),  explained.    Pomk 

(47  N,  F,  540.) 

52.  ^/6<r<  agt  GHheri  (I  JE^sr,  I59L 
questioned.  Foots  agt  Bryant  et  aX» 
(47  if.  F,  551.) 

53.  Orey  agt.  ^rey,  e<  al.  (2  Lanting^ 
173),  reversed.    (47  if.  F,  652.) 

54.  iu  re  Douglass  (46  if.  F,  42),  die- 
tinKuished.  In  re  N.  F.  P.  S.  PuhUc 
SckooL    (47  if.  F,  556.) 

55.  ^cfanw  ui<t  i9a^  (28  if.  F,  103),  dis- 
linvnislied.  Baker  agt  Spencer.  (47 
if.  F,  564.) 
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M.  Panofit,  AdmW,  agt.  Bughet  (9  Pai^ 
501),  distiiuraiahed.  .  Baloet  agt.  Bpen,- 
mr,    (47  N,  T.,  564.) 

B7.  (rmai  agt  jmm*  (43  jv.  r.,  85), 

expUined.     <8toiM  <<  aL  agt  ^iSmMt. 
(47  i\r.  r.,  568.) 

<&  PlMdar  agt.  Oontiiuittal  Jiw.  6(9.  (38 
if.  r..  366),  diatiDgQbbed  B«ifnoldt 
agt  CiiMiiffMrM  Fin  Int.  Oo,  (47  JV. 
r.,  608,  606.) 


tt.  2>ar<  agt.  Stui^  (3  2km«M^,  383). 
OTairaled.  Dwri  t^tL  JShum,  (47  iv. 
r.,619.) 

00.  Bammet  agt  2^1^  (Tity  ef  P^tHadel' 
jpfkia  (8  ^m.  Ikiw  J2e^.,  411),  qoes- 
tioDed.  tfordoM  agt  Oaimet.  (4/  JV. 
r.,  614.) 

61.  ffolbrook  atft  ITr^A^  (24  Wend,, 
169),  distingaished.  Cayuaa  Co.  NaL 
Bank  agt  Vanieit.    (47  A^  F.,  635}. 

08  Oroneaor  agt  PkiiUpt  (3  .Bt//,  148). 
difctingaisbed.  Cayuga  Co.  Nat.  Bonk 
agt  J^aaieZf.    (47  .A.  F.,  636.) 

JBS.  The  caae  of  Baaa  agt  Vaughan,  (3 
-Twf,  345;)  Kaiu  agt  &o«,  (24  ITenrf., 
641,)  and  tiavQ^  agt.  i?«mAam,  (17 
B,  F.,  561,  t  comtnented  on,  and  dis- 
(ingaished.  (OwrUt  agt.  SmUk,  9.) 

64.  The  ease  of  Biehalt  agt  NichoU,  (23 
if.  F.,  264,)  although  it  holds  that  110 
to  the  veitdfM,  open  whom  a  fmod  has 
been  committed,  the  sale  is  voMuble  tit 
his  option,  does  not  sastain  the  po«i- 
tioQ  that  fraad  in  the  sale  renders  the 
sale  only  voidable  as  to  the  vendor  of 
whom  the  property  was  fraudulently 
tonrch'^sed.  (•/ot^in  agt.  CVwee,  60  J3ar6., 

65.  The  case  of  Schaffnertigt.  BeuUr.  (37 
Bar6.,  44),  cummenred  on  and  distin- 

faished.      iBriggt  agu   Mitckellf    fX) 
hu-b.f  288). 

66.  Osgood  agt.  Layiin,  {5  Abb.  N.  8., 
1),  being  a  decision  on  the  statate  of 
this  stHce,  has  no  application  to  a  cred- 
itor's suit  brought  to  reach  the  assets 
of  H  fureljuru  corporation.  iBarthU^igi, 
Drew,  m  Barb.,  ^%.) 

67.  Okamherlain  agt.  ifar^a,  (43  Barb.^ 
607>,  disapproved.  \BaUim  agt  Om^ 
ingkun,  4  Itansing,  74.) 

68.  Craig  agt  Parks,  (40  B.  F.,  181), 
distinguished.  {t\eld  agt  Culler,  4 
Latismg,  195.^ 

69.  Boward  agt.  Batck,  (20  Barb.,  297), 
reaffirmed.  (4  Laiuing,  489.) 


70.  Tuihill  agt  Tracy  (31  B.  F.,  157) 
dictum  in  disapproved.  4  Lansing,  169. 


) 


CAUBB  OV  ACTION. 

1.  In  an  action  brought  after  a  debtor't 
discharge  in  baakrnptey,  to  enforoe  • 
lien  npon  property  held  by  the  debtor*! 
wife,  claimed  to  have  existed  at  di« 
time  of  the  discharge,  under  the  provi* 
sions  sections  51  and  52  of  the  statot* 
of  uses  and  trusts  '1  B*  8*  Bdmund^ 
ed.,  677,  $$  31  and  5l) 

Beld,  that  those  eeotions  do  not  fifye  A 
specific  lien  opon  the  propertv,  bat  an 
equitable  right  to  be  enforaea  by  soit 
in  t-qnity,  after  ail  avaHable  legal  reme? 
dies  are  exhausted ;  that  the  com- 
mencement of  the  equitable  action  and 
filing  of  lis  pendent  is  necessary  to  con- 
stitute a  lien,  and  that  as  in  this  case| 
before  the  commencement  of  such  ao- 
tion,  the  lodgment  or,  debt  which  19 
the  foundation  thereof,  was  extin- 
guished, the  ifelation  of  debtor  and 
creditor  did  not  exist,  and  the  action 
would  not  lie.  {The  Ocean  BaUonai 
Bank  agt.  OleoU,  46  B,  F.  12.) 

2.  *'The  Florence  Mills,"  having  a  bal- 
ance of  $694.83  to  Its  credet  with  de- 
fendant, sent  to  it,  on  the  Sd  April,  bv 
mail,  a  check  on  another  New  York 
bank  for  $4,895,  accompanied  by  a  let- 
ter containing  this  direction :  '*  which 
(the  check  inclosed)  please  credit  o^r 
acconnt,  ana  charge  ns  oar  note  of 
$5,000,  due   the  ^h    instant"     The 

*  check  was  received  and  credited  in 
account  on  the  3d,  and,  on  the  same 
day,  defendant  paid  a  past  dne  note  of 
$5,000.  of ''  The  Florence  Mills,"  payi^ 
ble  at  the  defendant's  .bank,  and 
charged  it  in  aooonnt  On  the  4th,  the 
note  leferred  to  in  the  letter,  held  by 
plaintiff,  was  presented  and  payment 
refused : 

Beld,  that  the  direction  contained  in  th« 
letter  did  not  transfer  the  fund  ;  that 
plaintiff  acquired  no  title  to  it,  and 
could  not  recover.  {The  ^tna  Bo" 
tional  Bank  agt.  3^  I^»urth  Batianal 
Bank  ofBewTork,  46  B,  F.,  82; 

3.  To  maintain  an  action  for  the  parti* 
tion  of  lands,  the  plaintiff  must,  at  the 
time  of  its  commencement^  have  actual 
or  constructive  possession  in  common 
with  defendants.  A  subsisting  adverse 
possession  is  an  absolute  bar.  {Floi^ 
eneengt.Bopkme,46B.  F..  182L) 

4.  When  the  batik  account  of  a  firm  ft 
kept  in  the  name  of  one  of  its  membeniy 
and  all  cheeks  are  drawn  in  his  name; 
with  the  knowledge  and  assent  of  tha 
others,  the  firm  is  liable  npon  a  check 
thus  drawn  in  its  business.  iCnciir 
agt.  Colwll,  46  B.  F.,  212.) 

5.  One  M.  held  a  judgment  against  plant 
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tifr  for  over  $2,000.  He  propofled  to 
plaintiff  to  discharge  it  for  $500.  This 
pffer  was  not  accepted.  R.,  a  stranfrer 
to  plaintiff,  by  falBelv  repreaentinir  that 
he  wai  a  fnend  of,  and  came  from 
plaintiff,  induced  M.  to  assign  ihe  jadg> 
ment  to  him  for  $500 : 

S4ld^  that  the  only  one  injnred  bj,  or 
who  conld  compIa\n  of  the  fraud,  was 
M.,  that  plaintifl'  was  not  eutiiled  to 
the  benefit  of  the  pnrchase,  and  conld 
not  maintain  action  against  K.  (&ar- 
9«y  agt.  Jarvis,  46  N.  T.,  310.) 

6.  Defendant  made  his  promissory  note 
payable  to  plaintiff,  which  was  in- 
dorsed by  the  latter  and  by  T.  Judg- 
ment was  obtained  thereon  by  the 
holder,  who  assigned  it  to  N.  for  the 
benefit  of  T.  Certain  real  estate  of 
plaintiff's  was  sold  upon  the  execution 
Issued  on  said  judgment.  N.  purchased 
and  took  a  certificate  of  sale  for  the 
benefit  of  T.,  but  in  his  own  name. 
Defendant,  ignorant  of  the  sale,  and 
deceived  by  T.,  paid  the  judgment  in 
fnll  toT.,  receiringaformal  satisfaction 
of  the  judgment  from  N.  Subse- 
qnentlVf  plaintiff  p«id  T.  the  amount 
of  the  bid  on  the  sale,  and  received  an 
assignment  of  the  sheriff's  certificate 
from  N.  After  the  discovery  of  the 
fraud  practiced  by  T.,  plaintiff  brought 

.  an  action  against  nim  therefor,  obtained 
judgment,  and  collected  a  portion  there- 
of. He  then  brought  this  action  to  re» 
cover  the  residae  of  the  money  paid  by 
him. 

MM,  1st.  The  payment  of  the  judgment 
to  T.,  and  satisfaction  thereof,  opera- 
led  to  cancel  sale,  and  was,  in  fact,  a 
redemption.  Plaintiff  was,  therefore, 
ander  no  legal  obligation  to  redeem, 
and  having  paid  the  money  to  T.  in 
ignorance  of  the  facts,  could  recover  it 
Mck,  but  had  no  claim  against  defend- 
ant ;  and,  2d.  Even  if  this  were  not  so, 
|>laintiff  had  the  election  t/>  aflirm  sale, 
claim  it  as  payment  of  the  judgment 
and  sue  defendant ;  or  to  claim  the  sale 
as  canceled  by  the  transaction  between 
defendant  and  T.,  and  sne  the  latter  to 
recover  back  the  a>oney  paid.  But  he 
conld  not  pursue  both,  as  they,  are  in- 
consistent. Having  elected  to  pursne 
the  latter  remedy,  he  is  estopped  from 
pnrsning  the  former,  althongn  he  failed 
to  recover  his  whole  judgment  of  T. 
{Goa  agt.  MtkthtTy  46  N,  JT.,  660.) 

B€^  Contract.    (46  JV:  T,) 

EI.ACTION  OF  Rembdibs.    {Id.) 
Fraud.    (IdL) 
•  Innkbbpbrs.    \Id.) 
Officb  and  Officers.    {^,) 

pAKTlTIOir.     {Id.) 

Tbnamt  in  Common.    (Id.) 


8tockhou>ebb.    {Id.) 

7.  Plaintiff,  a  merchant  in  New  Tork, 
received  from  N.  dc  T,  of  Rocheeterp 
an  order  in  writing  for  certain  gooda 
to  be  sent  them  "  im  canal  "  The 
goods  were  consigned  to  defendantOt 
common  carriers  upon  the  canal,  con- 
signed  to  N.  dt  T.,  pursaant  to  tiui 
oraer.    The  goods  were  lost  e»  reats. 

Hdd^  that  upon  the  delivery  to  the  car- 
rier, the  title  passed  absolutely  to  tba 
consignees,  subject  only  to  the  ri^faft 
of  stoppage  ta  troan^a,  and  that  plain- 
tiff, the  consignor,  conld  not  maintain 
an  action  for  their  loss.  Krulder  agt. 
Stliwuy  47  A\  r.,  36.) 

8.  By  the  term  of  an  accident  policy 
the  siim  insured  was  to  be  paid,  if 
tne    insured    *' shall    have  sustained 

SersonsI  injury  caused  by  any  acd- 
ent,  •         e         •         ,|„^  g^^ 

injuries  shall  occasion  death,"  etc. 

Eeldt  that  if  a  wonud  received  by  de- 
ceased, being  produced  by  an  acciclenti 
did  not  cause  death,  but  did  cause  him 
to  fall  into  the  water,  where  he  was 
drowned,  then  the  death  was  accidental 
and  defendant  liable.  {Mallcrv  agt, 
Tke  T.  Ifu.  Co.,  47  IT.  F.,  32.) 

9.  Where  a  contract  is  made  for  the  sala 
and  delivery  of  specified  articles  of 
personal  property}  under  such  circnm- 
stances  that  the  title  does  not  vest  in 
the  vendee,  if  the  property  is  destroyed 
by  an  accident,  without  the  fault  of 
th«f  vendor,  so  that  delivery  becomea 
impossible,  the  latter  is  not  iiabla 
to  the  vendee  in  damages  for  the  non- 
delivery. {Dtsrttr  agt  JfarUm,  47  IT. 
r.,  6a.) 

10.  A  member  of  a  voluntary  onincorpo* 
rated   association  tor    pleasure   por- 

Eoses  cannot  maintain  An  action  in 
is  own  name  upon  a  contract  mada 
with  the  association,  nor  has  he  an 
interest  therein  which  he  can  so  tnuia- 
fer  that  his  assignee  can  maintain  an 
action  against  the  contractor  with  tha 
association ;  nor  can  one  member 
maintain  an  action  at  law,  in  behalf 
of  the  association,  against  another 
member  upon  any  agreement  made 
vnth  the  asssociation.  {McMaMon  agt* 
Saukr,  47  If.  F.,  fiT.) 

11.  A  stipulation  in  a  mortgage,  where- 
by the  mortgagee  assumes  and  agreea 
to  pay  a  prior  mortgage  on  the  pre- 
mises, does  not  impose  upon  the 
mortgagee  a  personal  liabilitv  for  the 
prior  mortgage  debt,  which  can  ha 
enforced  against  him  hy  the  priot 
mortgagee,  (^araiey  agt.  Zie^psr*,  47 
H.  F.,  'Jan.) 
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12.  The  same  rale  applies  to  a  deed 
nbnolute,  on  ita  face,  bat,  in  fact,  in- 
tended as  a  mortgage.    {Id.) 

13.  C.  delivered  to  plaintiff  a  negotia- 
ble promiasory  note,  apon  his  nnder- 
taking  to  collect  at  his  own  ex- 
peuM,  and  apon  its  collection  pay  to 
C.  $800. 

MUdj  that  the  plaintiff  was  the  party  in 
interest,  within  sec.  Ill  of  the  Code, 
and  could  maiuiain  an  action  apon 
the  note.  HcUon  agt.  Alger,  47  If.  T,, 
345.) 

Bte  BANKRtTPT  Law.    (47  If.  T,) 
Equity.    {Id.) 

Bailroad  Corporations-    {Id.) 
ACTioH.  (4  Laiuinff.) 

CEMETERY  ASSOCIATION& 

!•  A  raral  cemetery  association,  incorpo- 
rated nnder  chapter  133,  Laws  of  1847, 
is  the  legal  owner  in  fee  of  the  land, 
porobaaed  for  the  purposes  of  the  as- 
sociation. One  to  whom  a  cemetery 
lot  is  conveyed  for  burial  purposes, 
takes  under  the  statute,  simply  a  right 
to  use  it  for  those  purposes,  mo  such 
estate  is  granted,  as  makes  him  an 
owner  in  such  sense,  as  to  exclude  the 
|[eneral  proprietorship  of  the  associa- 
tion In  an  nssessment,  therefore,  for 
local  improvements,  it  is  proper  to 
assess  the  whole  premises  to  the  asso 
elation.  [R.  B,  Oemeiery  agt.  City  of 
A,  40  IT.  F.;  503.) 

i.  The  provision  of  section  10.  of  the  act 
providing  for  the  incorporation  of  rural 
eemetery  associations  (chap.  133,  Laws 
of  1847),  which  exempts  tne  lands  and 
property  of  such  associations,  from 
**  aU  public  taxes,  rates  and  assess- 
mentSjd  does  not  apply  to  a  municipal 
assessment  to  defray  the  expenses  of  a 
local  improvement.    {Id.) 

See  Statute.    (47  If.  T.) 

See  F0BECLO6URB.  (4  Laneinff,) 

CERTIFICATE. 

1«  A  eertificate  of  discham  issued  under 
the  bankrupt  act  ot  186/,  cannot  be  im- 
peacked  in  a  State  court  on  the  groniid 
that  it  was  impropeily  granted.  {The 
Ocean  If  at  Bk.  agt  AlootL  46  N,  T., 

la.) 

CERTIORARL 

See  TowH  BoirDina.    (47  If.  T,) 
Criminal  Law.   (60  Ban^.) 
SUFBSTIBOBS.  {i  Lanetng.) 


CHATTEL  MORTQAGE. 

1.  A  morkia^  ofporeonal  chatuU  is  a  sale 
on  conofitiou.  Uiider  it  the  ie^al  title 
to  the  property  is  vested  in  the  mort- 
gagee, subject  to  the  right  of  the  mort- 
agor  to  perform  the  condition.  {Porter 
agt.  Parmljf^  anU^  445). 

2.  Upon  breach  of  the  condition  of  a 
chattel  mortgage,  the  legal  title  be- 
comes absolute  in  the  mortgagee,  leav- 
ing A  mere  equity  in  the  mortgairor. 
The  mortgagee  may  thereupon  take 
possession  of  the  property,  and  so  far 
as  the  leffal  rights  of  the*  parties  are 
concerned,  he  may  thenceforth  treat  it 
as  his  own.  But  if  he  pui-sues  such  a 
course  he  waives  his  claim  fur  any  de- 
ficiency that  might  otherwise  arise, 
(Id.) 

3  li  the  mortgagee,  in  addition  to  bis 
legal  rights,  desires  to  exiinirnish  the 
mortgagor's  equity,  after  forfeiture,  he 
must  make  a  fair  and  bona  Jide  sale 
under  the  power  contained  in  the  mort- 
gage, or  have  recourse  to  actual  fore* 
closure  of  the  equity  by  judicial  pro- 
ceedings. (Id.) 

4.  All  legal  claim  of  the  mortgagor  being 
gone  after  forfeiture,  he  cannot,  sue  for 
the  property,  nor  sell  it  or  give  another 
valid  mortgage  or  lien  upon  it.  Nor, 
after  forfeiture,  is  the  mortgagee 
bound,  at  law,  to  receive  the  amount 
of  the  mortgage  debt  and  restore  the 
property  to  the  mortgagor.  (Id.) 

5.  While  the  mortgagor  retains  posses- 
sion, before  defanh,  he  may  sell  and 
deliver  the  property,  and  the  purchaser 
takes  all  tne  interest  the  mortgagor 
had  thereto,  and  holds  it  subject  to  the 
mortgage.  Such  purchaser  may  again, 
before  default,  sell  and  denver  to 
another  with  the  like  effect,  and  in 
such  case   the  remedy  of   the  mort- 

gagee,  upon  maturity  of  the  mortgage 
eoc,  is  to  follow  the  propertv  and  re- 
cover it  from  the  posseasioB  of  the  last 
purchaser.  {Id.) 

6.  If  after  defkalt,  the  moit^agor  Is  al 
lowed  to  remain  in  possession,  he  mar 
transfer  such  possession  together  with 
his  equity  of  redemption.  That  is  all 
the  interest  he  has  in  the  property,  and 
all  be  can  transfer,  even  to  a  bona  Jide 
pnrohaser  for  full  value.  But  the 
mortgagee  may,  at  any  time,  take  the 
propertv  oat  of  the  possession  of  sach 

teaajMs  purchaser.   {Id.) 

7.  Until  default  in  the  oonditional  pay- 
ment, the  mortffagor  has  sueh  a  po|^ 
seasonr  right  for  a  definite  period  in 
the   ehattals  mortgaged  against  th« 
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mortgagee,  eonpled  with  th«  right  ot 
radempiiooi  m  is  liable  lo  levy  and 
•ale  on  execotion.  Id  iiieh  ease  the 
parchaaer  ai  (he  tale  on  the  ezecmion 
takes  the  property  subject  to  the  doe 
mortgage,  ana  acquires  with  it,  a  right 
to  redeem  it  by  payment  of  the  amount 
on  the  mortgage.  \Id.) 

8.  Bnt  after  the  mortgagee  has  aequired 
an  absolute  title  to  the  property  by 
reason  of  the  mortgagor's  default  there 
is  not  left  such  a  posaessorjr  right  or 
interest  in  the  mortgagor  as  is  liable  to 
be  sold  under  an  execution  agaiuat 
him,  and  the  rule  is  the  same  tnon^^h 
the  mortgagor  is  allowed  u>  remain  m 
possession  after  the  default.  In  such 
case  his  possession  is  merely  by  the 
sufferance  and  as  the  bailee  ox  the 
mortgagee.  (Id.) 

9.  The  mortgagee's  riffhts  as  sffsinst 
creditors  thns  defined,  may  still  hk- 
oome  impaiied  and  perhaps  lost  by  a 
non-compliance  with  the  statutory 're- 
quirements against  fraudulent  convey- 
ances and  mortgages.  {Id,) 

10.  The  act  of  1833  requiring  ohattsi  mort- 
gagee to  be  filed,  does  not  repeal  the 
stiltate  as  to  fraudulent  oonveyanoes 
(3  B.  8.,  136),  but  imposes  on  the 
mortgagee,  who  is  willing  that  the 
mortgaged  property  should  remain  in 
the  possession  of  the  mortgagor,  the 
duty  of  giving  Botice  of  the  existence 
an  continuance  of  his  moitK^ge,  by 
havinar  the  same  filed  and  refiied,  as 
provided  for  in  the  act.  (Id.) 

11.  Whether  a  r^in^  of  the  mortgage, 
as  to  creditors  of  the  morigngor  is 
wholly  unnecessary  ti^fter  deJauU — 
Qusiytild.) 

13.  But  where,  as  in  this  case,  an  actual 
ekange  of  poaeuion  has  taken  place, 
after  dexault,  by  the  mortgagee  deliv- 
ering possession  of  the  property  to  a 
partner  of  the  mortgagor  (without  re» 
moval)  with  the  consent  of  the  latter, 
it  cannot  be  deemed  fraudulent  against 
a  creditor  of  the  mortgagor,  (who 
knew  of  the  mortgage)  whose  demand 
did  not  become  merged  into  a  Judg- 
ment until  after  such  change  of  ptos- 
session,  although  after  the  expiration 
of  one  year  from  the  ftlinff  of  the  mort* 
gage  and  no  refiling  had  taken  place. 

(/I) 

'l3w  A  sale  of  the  property  on  such  judg- 
ment and  execution  set  aside,  on  the 
gronnd  that  the  mortgagor  had  then 
no  interest  in  the  property  subject  to 
lew  and  suie.  the  title  of  the  property 
WHH  nbsoliuely  vested  in  the  mort- 
gagee, lid.) 


14.  Where  a  mortsagee  of  personal  prop- 
erly, after  for^iiure,  receives  pay- 
ment of  his  debt,  it  is  a  waiver  of  the 
forfeiture,  and  his  title  to  the  property 
IS  extinguished.    ( Wat  agt.  Oran/.  47 

If,  r.,  m) 

15.  A  mortgagor  has  an  equity  of  re- 
demption, even  in  case  of  forfeiti^«. 

(idO 

16.  Where  a  ehattel  mortgage  oontwned 
a  power  to  the  mortgagor,  in  case  of 
default  in  payment,  to  t^^ke  possession 
ot  the  property,  and  sell  the  same,  and 
after  deducting  all  expenses,  to  apply 
the  proceeds  in  payment  of  the  debi; 
and  in  case  he  should  at  any  time  deem 
himself  unsafe,  that  he  might  take  pos- 
session of  the  property  and  sell  the 
same  at  public  or  prviaU  sale,  before 
the  day  of  payment : 

Beldf  that  on  default  in  payment  at  the 
day,  the  mortgagee  might  sell  the  jtrop- 
erty  at  private  sale,  wiihout  notice  to 
the  mortgagor;  and  that  if  the  sale 
was  fair  and  bona  fide,  the  rigtii  of  the 
mortgagor  to  redeem  was  £>recloeed. 

iBalUm  agt.   C^anwi^Aam,  60  Barb^ 
25.) 

17.  To  bar  the  mortgagor's  right  of  re- 
demption in  mort^ged  chattels,  there 
must  be  a  sale  of  the  mort^^ged  prop- 
erty, of  which  he  has  notice.  (BaJ/em 
agt.  Cunningham,  4  Laming ^  74). 

18w  A  private  sale  without  notice  does 
not  bar  or  toreclose  the  equity  of  re- 
demption, notwithstanding  the  mort- 
gage autoorises  a  private  or  public 
sale  of  the  property.  {Id,) 

19.  Chamberlain  agt  JToHia,  (43  Bori., 
607,)  disapproved.  {Id,) 

CHABITABLE   IKSTITirriONa 

See  GoBPOSATioNS.    (46  N.  F.) 

Benbyoleitt  Sooibtiks.  i«)0  Barb,) 

CHECK& 

See  Pabtnbbhipb.    (46  iV.  T,) 
USUBT.    {Id.) 

CHUBCH. 

Set  COHTBAOT.  (4  Lannag.) 

CHURCH   OFFICER& 


See  Bblioioub  CoBPOBArioK.    (4 
iing,) 


CITIES. 
See  Xbw  Yobi^  City.  ( 1  Lanting.) 
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CLAIMS    AGAINST    EXECUTOBB 
AND  ADMINISTRATORS. 

S$e  Donatio  Causa  Hobtib.   (4  2km- 

nng.) 

EXKCUTOBS  AND  AdMIMISTBATOBS. 

(Id.) 

CLASIS  OF  REFORM  CHURCH. 

ike  Rbuoious  Cobpobationb.  (4  Jjqa^ 

ting.) 

CLIENT. 

Ste  ATTQBinBT  AND  CUBMT.    .  (4  LoMt- 

CLOUD  UPON  THE  TITLB. 

1.  A  party  connot  maintain  an  action  to 
remove  a  cloud  from  the  title  to  land 
in  which  he  hue  no  interest,  upon  the 
aole  groand  that  he  an  warranted  the 
title.  He  can  only  be  called  opon,  on 
his  covenant  of  warranty,  where  there 
has  been  an  eviction  under  valid  and 
paramount  title.  (Bisiel  agt.  Kellogg, 
GO  Barh,,  617}  ^ 

CODE  OF  PROCEEDURE. 

}  11.    See  Appbai^    (47  N,  T,) 
f  17.    See  Statutes.    {Id, 
^  54,  sub.  4.    See  Costs.    (IcL) 

111.    See  Parties.    {Id.) 

113.    See  Insurance,  Livb.    (Id.) 
\^  160, 166.    See  Practice.    {Id,) 

"Jbi.    See  Appeal.    {Id.) 

;265..   See  Appeal.    {Id.) 
\§  268,  -^2.    See  Appeal.    (Id.) 

271.    See  CosiB.    (Id.) 
($294,297,299,302.    iSMMonoHBAMD 

Orders.    {Id.) 
f  317.    See  Appeal.    {IdA 
i  352.    Jurisdiction.    {Id.) 

)399.     EVIDBNCB.     {Id.) 

COLLECTORS. 

See  Executors  and  Admini8tbatob8. 
(4  Laneing.) 

COLLUSION. 

&0  Evidence.  (4  Lansing.) 
Pbacticb.  {Id.) 

COMMISSIONERS 

IBee  Statute.    (46  iT.  F) 

Office  and  Offioebs.    (Id.) 

COMMISSIONERS  OF  ESTIMATE 
AND  APPRAISEMENT  IN  NEW 
YORK  CITY. 

See  Appeal.    (4  Laming.) 
Nbw  York  Citt.    {Id.) 


COMMISSIONERS  FOR  LOANING 
U.  S  DEPOSIT  FUNDS. 

See  LoAH  Commisbionbbb.  (4  Lantmg.) 


COMMISSIONERS  OF  HIGHWAY& 
See  Bbidobs.  (4  Lanring.) 

OVBBSBBBS  OF  HlOHWATB.  {ItL) 

COMMON  CARRIER. 

t.  Plaintiffs  shipped  at  Cairo,  01.,  by  tb« 
Illinois  Central  Railroad,  a  quantity 
of  cotton  consigned  to  S.  W.  As  Co., 
New  York.  In  the  bill  of  ladini;  giyen 
by  the  I.  C.  R.  R.  Co..  its  agent  was 
named  as  consignee  at  Chicago.  The 
bill  of  lading  exempted  that  company 
from  *' damage  or  loss  by  fire,'' and 
also,  from  lul  responsibility  for  the 
safety  or  safe  carriage  of  the  packages 
beyond  the  lines  of  its  rttad,  bat  stipa- 
lated  that  the  through  rate  shoold  be 
two  dollars  per  100  ponuds.  The  L  C. 
R.  R.  Co.  contracted  for  the  trausporta. 
tion  from  Chicago  to  New  York  with 
the  U.  T.  Co.  The  bill  of  lading  eon- 
taining  a  similar  exemption  from  loss 
or  damage  by  fire,  and  also  a  stipdla^- 
tion,  that  in  case  of  lose  the  ktter  com- 
pany should  be  liable  only  for  the 
value  of  the  property  at  the  time  of 
shipment.  The  cotton  was  receiyed  by 
defendants  at  Philadelphia;  transport 
ted  to  New  York,  and  while  in  their 
custody  upon  their  pier,  destroyed  by 
fire: 

Seld,  1st.  That  the  contract  with  the  L 
C.  R.  R.  Co.,  was  not  a  through  con- 
tract ;  but  under  ii,  tiiat  company  had 
power  to  contract  for  the  transporta- 
tion beyond  the  line  of  its  road,  and  to 
provide  in  such  contract,  for  a  like  ex- 
emption of  the  subsequent  carrier,  as 
thAt  contained  in  its  own  contraet  with 
plaintith.  It  had  no  power,  however, 
to  bind  tbe  latter  by  any  stipulation 
not  embraced  in  that  contract. 

Sd.  That  the  exemption  from  dam- 
age or  loss  by  fire,  did  not  exonerate 
defendants  from  a  loss  so  happening, 
in  case  the  fire  resulted  from  its  own 
nsffligenoe. 

3d.  That  plaintiffs,  to  maintahi  their 
action,  must  show  affirmatively  sndi 
negligence. 

A  ruling,  therefore,  of  the  court  upon 
the  trial,  that  the  burden  of  proof  WM 
on  the  oefendant,  to  show  the  fire  wae 
not  caused  b^  any  negligence  on  its 
part,  and  a  similar  charge  to  the  jury 
was  erroneous.  (Peckaam  and  Al- 
len, J  J.,  dissenting.  {Lamb  agt  Ths 
C.  and  A,  B.  M.  S  T.  Co,,  46  if.  F., 
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9L  In  an  action  against  a  eommon  car- 
rier,  for  a  failure  to  tnuisport  and  de- 
liver good!  in  accordance  with  iiie  oon- 
tract,  the  meaanre  of  damages  iB  the 
▼aine  of  the  goods  at  the  place  of  des- 
tiiiHtioD,  at  the  time  thej  shoald  have 
been  delivered  pursnnnt  to  the  con- 
tract, and  in  the  condition  the  carrier 
nndertook  to  deliver  ihem,  leas  the 
price  to  be  paid  for  bis  serviee.  (Stwr- 
fftst  agt  BiamU,  46  N,  Y.,  462.) 

S.  A  common  carrier  by  water  is  not  dis- 
chained  from  all  responsibility  for  the 
safety  of  the  goods  iuirasted  to  him,  by 
a  discharge  from  the  vessel  at  a  proper 
place,  reasonable  hour,  and  upon  aue 
notice;  the  wbai'f  or  place  of  discharge, 
not  having  been  ulected  by  the  owner 
or  consignee  for  storing  the  goods. 
(B«h»ond  agt  L.  IT.  T,  a%I  P.  &  Co. 
46  N,  r.,  57&) 

4.  Asa  general  rule,  if  for  any  reason 
the  consignee  does  not  apoear  to  claim 
the  goods,  or  does  not  receive  them,  it 
is  the  dnty  of  the  carrier  to  provide  a 
proper  place  of  deposit ;  or«  in  case  of 
imported  goods,  sabject  to  dnty,  to  see 

that  they  are  in  proper  onsiody.    (/i.) 

■ 

&  A  consignee  ia  entitled  to  reasonable 
time  to  ramove  the  goods ;  and  until 
such  reasonable  tioie  has  elapsed,  tiiey 
are  at  the  risk  of  the  carrier,  who  has 
no  right  to  put  them  in  store  for  the 
consignee.    (Id.) 

&  In  the  absence  ot  any  special  con- 
tract, the  law  implies  an  agreement 
npon  the  part  of  a  common  carrier  to 
transport  merchandise  within  a  rei- 
Bonable  times.  If  he  negligently  omits 
so  to  do,  and  the  market  value  of  the 
merchandise  falls,  the  measure  of 
damages  is  the  difference  in  its  value 
at  the  time  and  place  it  ought  to  have 
been  delivered,  and  at  the  time  of  its 
actual  delivery.     ( TTard  agt.  Tht  N, 

r.  a  B.  B.  Ob.,  47  ir.  r.,  29.) 

7*  The  caarrier  of  passengers,  in  eon- 
Teyauce  and  vehicles  propelled  by 
Bteam«  is  bound  to  nse  every  precau- 
tion which  human  skill,  care  and  fore- 
sight can  provide,  and  to  exercise 
similar  care  and  foresight  in  adopting 
new  improvements,  to  assure  addi- 
tional protection.  {OaldweU  agt.  If, 
J.  8.  Co.,  47  N.  T.,  282.) 

&  The  fact  that  skilful  mannfaRrnrers 
of  Uie  machinery  used  in  such  oon- 
Teyances  do  not  nse  means  of  safety 
whioh  science  has  made  known  and 
demonstrated^  to  be  useful  and  effec- 
tive, although  proper  to  be  considered, 
la  not  oonolnsive  apoa  the  qnastion  of 
negligence.    {Id.) 


9l  In  an  action  against  such  earrier, 
the  bnrdeu  of  establishing  negligence 
is  upon  the  plaintitf ;  but  where  his 
evidenoe  raises  a  presumption  a# 
negligence,  by  showing  the  happen- 
ing of  an  accident,  which  usually,  and 
according  to  the  ordinary  course  of 
things,  would  not  happen,  if  proper 
care  was  exercised,  the  burden  is  cast 
npon  the  defendant  to  relieve  himself 
from  that  presamptiou.    {J<L) 

10.  The  fact  that  a  carrier  by  steamboat 
has  folly  complied  with  the  act  of 
congress',  an  to  the  safeguards  to  be 
used  for  tlie  protection  of  passengers, 
does  not  clear  him  from  liability,  or 
remove  a  presumption  of  negligence 
established  by  the  evidence.  His 
liabilitv  is  not  in  any  manner  re- 
stricteo  or  limited  b^  that  act,  but  a 
failure  to  oompiy  with  its  provisions 
would,  of  itself,  subject  him  to  n 
charge  of  negligence.    {Id.) 

11.  Defendant  contracted  to  transport 
a  quantity  of  cattle  for  plaiuiiff  m>m 
Goderich  to  Buffalo,  under  the  follow- 
ing stipulations : — "  1st.  The  owners 
undertake  all  risks  of  loss,  injury, 
damage  and  other  contingencies,  m 
loading,  nnloadinff,  conveyance  and 
otherwise.  :^d.  The  company  do  not 
undertake  to  forward  the  au'imals  by 
any  particular  train,  or  at  any  speci- 
fied nonr ;  neither  are  they  responsible 
for  the  delivery  of  the  animals  within 
any  certain  time  or  for  any  particular 
market."  The  cattle  were  transported 
to  Brantfoid,  and  there  the  cars  con- 
taining them  were  d%tached  and  plaoed 
upon  a  side  track,  where  they  ooaid 
neither  be  unloaded,  nor  fed  and 
watered,  and  were  left  for  two  or 
three  davs.  In  consequence  some  of 
the  cattle  died  and  others  were  in- 
jured. 

Ueld^  that  this  was  not  an  act  of  negli- 
gence in  the  execution  of  ihe  contract, 
but  an  entire  and  intentional  abandon- 
ment of  all  effort  to  perform  the  con- 
tract for  the  time,  thus  constituting  a 
breach  of  the  contract,  and  that  de- 
fendant was  liable.  {Kesny  agt.  Ifts 
O.  T.  B.  B.  Co,,  47  N.  F.,  525.) 

Sm  Consignor  and  Conbionkb.     (47 

N.  r.) 

Kbouobnob.    (Id,) 

12.  Where  a^  carrier  receives  goods  for 
transportation,  addressed  to  a  point  on 
the  line  of  a  connecting  carrier,  and 
receives  a  price  for  the  entire  distance! 
it  nndertakes  that  the  goods  shall  be 
carried  through  for  the  price  paid ;  and 
this  is  so  whether  it  is  bound,  meiely 
for  transportation  b^  the  oonneoting 
road  without  increasing  chaiga,  or  fot 
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th«  risks  of  a  eommon  carrier  to  the 
place  of  desiiuHtioQ.  {Oondiei  agt.. 
Grand  Trunk  Bailwav,  4  Laming, 
106.) 

Sw  Contract.    [iLoMing.) 
Railroad  Compamt.   (Id.) 

COMMON  LAW  REMEDT. 
8m  Fbdbral  Courts.  (4  Lankting,) 


COMMON  SCHOOLS. 

L  The  expense  of  actions  commenoed  or 
defended  hj  Uie  trustees  of  a  school 
district  without  a  previous  resolution 
of  the  district,  and  tor  which  expenses, 
notwithstanding  the  want  of  a  previous 
resolution,  an  assessment  may  W  made 
npon  the  district  by  a  vote  of  the  in- 
habitants at  a  district  meeiing,  or  on 
appeal  from  their  refusal,  to  the  county 

I'ndKe,  under  sections  9  and  10  of  title 
3  of  the  act  of  1861.  ''to  revise  and 
consulidaie  the  general  acts  i-elating  to 
public  instruction/.'  do  not  embrace 
penaltia  whicn  are  expressly  exclnded 
from  the  operation  of  section  8.  (The 
People  ex  i-eL  OilpcUrich  agL  Hatch, 
60  Barb.,  228.) 

9.  It  is  only  cases  arising  under  section 
S,  which  the  county  judge  may  review 
on  appeal  taken  and  heard  as  provided 
in  section  9  and  10.  {Id.) 

COMPLAINT. 

1.  A  creditor  at  large,  with  a  Jadgment 
which  is  a  general  lien  upon  all  his 
debtor's  real  estate,  cannot  maintain 
an  action  in  equity  to  set  aside  the 
fraudulent  conveyances  of  his  jadg^ 
ment  debtor,  which  obstructs  the  col- 
lection of  his  judgment  out  oi  such  real 
estate,  without  the  itming  of  an  motcur 
tian  and  ascertaining  that  it  cannot  be 
collected  of  the  personal  property  of 
his  debtor.  {Tki  OMthorthu  upon  tkU 
guetUon  examined  and  connd«r«dj. 
{Payn§  agt.  Shsldon,  anit^  1.) 

X  Where  an  execution  has  been  duly 
issued  bv  a  judgment  creditor  to  the 
sheriff  of  county,  and  by  him  returned 
unsatisfied,  a  complaint  by  the  judg- 
ment creditor,  in  equity,  to  reach  the 
property  of  the  judgment  debtor  is 
detective  if  it  does  not  allege  that  the 
execMCiun  whs  issufd  to  the  sheriff  of 
the  county  where  the  Jndpment  debtor 
resided  at  the  liine  of  its  iiMue  and  of 
ihe  recovery  of  the  judgment  {Payne 
agt.  Sheldon,  ante,  1). 

2.  A  moiJuu  to  make  more  definite  and 


certain,  under  section  160  of  the  Code. 
should  point  i>ut  wherein  the  allegea 
defect  consists.  {BiUhbnn  agt.  Marb- 
ham,  ante,  371). 

3.  Where  a  summons  and  complaint  were 
issued  against  the  city  of  Lockport  to 
recover  a  liquidated  specified  sum,  for 
services  as  police  constable,  an  allega- 
tion in  Uie  complaint  that  the  defend- 
ant neglected  and  failed  to  keep  the 
means  in  the  hands  of  its  treasurer  to 
pay  said  account,  and  that  there  was 
no  funds  in  his  hands  out  of  which  he 
eould  properly  pay  said  order,  did  not 
make  the  cause  of  action  in  the  com- 
laint  a  tort  for  negligence.  {Pruddtn 
agt.  CHty  ofLoekpcH,  anU^  286). 

4.  Consequently,  there  was  no  variance 
between  the  summons  and  complaint; 
both  were  for  a  money  demand  on  con- 
tract.  (Id,) 

See  Plbaoiugs.    (46  N.  T.) 

5.  The  addition  of  the  words  "  the  com- 
missioners of  the  board  of  excise  of— 
eonuty"  to  the  names  of  the  plaintiffs 
in  the  title  of  a  cause,  without  any- 
thing else,  is  in  law  a  mere  description 
of  tue  persons,  and  indicates  that  the 
action  IS   the    private  action  of  the 

glaintiffs.    (Boasste/agt  Garlinhvnee^ 
0  Barb.,  338.) 

6.  In  a  bill  to  redeem,  an  offer  to  pay 
whatever  may  be  found  due  upon  the 
mortgage,  or  a  tender  of  the  amount 
which  Uie  plaintiff  concedes  to  be  due, 
are  indispensable.  Without  one  or  the 
other  of  these,  the  complaint  does  not 
set  forth  a  cause  of  action.  (SUAee  agt. 
BmUk,  60  Barb.,  372.) 

See  Phtbioiaitb  ahd  Suroross.    ^60 
Baa'b.) 

FoRROLOBURB.    (4  Laming,) 
Plradinob.  (Id.) 
PRACriOR.    (Id. ) 

GOMPTBOLLBtt'S  DEED. 

See  Tax  Salw.    (47  N,  T,) 

COMPROMISE. 
See  SUPERTISORB.   (4  Laming.) 

CONCLUSION  OP  LAW. 
See  Practicr.    (4  Laming.) 
CONDITIONS. 


See  AsBKSSMRirr  ahd  Taxatior. 
N.  T.) 
Corporations.    (Id.) 
FoRRGUMURR.    (4  Laming,) 


{^ 
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CONDITIONAL  DBVISB. 
Sw  Brukdaob    agt.    Dommtxo    aku 

FoaBIOM    MlBSIOllABT    80GXBTT. 
(60  Barb.) 

OONDUCTOR. 
Bm  Railroad  Goxpamt.  (i  Zanting. 

CONFLICT  OF  LAW&  * 

See  WnxK.    (46  JV.  F.) 
WuxB.    (47  N.  r.) 

0ONOSBS8. 

Bee  Stamps.    (47  y.  T,) 
Trial.    (Id,) 

CONSIDERATION. 
Bee  Gknbral  Issub.    ^60  Bae^,) 

AOTION.    (A  XofUM^.) 

CONSIGNOR  AND  CONSIGNEB. 

Bee  Common  Carrier.    (46  if.  T.) 

L  Plaintiff,  a  merehaDt  in  New  Tork, 
received  from  N.  &  T.,  of  Roohester, 
an  order  in  writing  for  eeruin  gooda 
to  be  sent  them  **via  canal."  The 
gooda  were  delivered  to  defendants, 
common  carriers  )>Pon  the  canal,  oon> 
signed  to  N.  dt  T.,  pnrsoant  to  the 
oraer.    The  goods  were  lost  sa  roUe. 

Meld,  that  npon  the  delivery  to  the 
earrier,  the  title  passed  absolntelj  to 
the  consignees,  subject  onljr  to  the 
right  ot  stoppage  m  transitu,  and 
that  plaintiff,  the  consignor,  conld 
not  maintain  an  action  for  their 
loss.  {KnUd€r  agt.  Mlieo%t  47  N. 
r.,  36.) 

1)-  In  the  absence  of  a  stipulation  or 
•ondition  in  a  contract  of  transporta- 
tion, by  which  the  intermediate  con- 
signee IS  to  pay  the  freight,  such  con- 
signee is  not  liable  for  the  freight  of 
g^>ds  sent  and  received  by  him  in  the 
course  of  transit  to  torward  the  same 
to  the  ultimate  consignee,  when  the 
nigeucy  is  known  to  the  carrier  at  the 
time  of  the  delivery  of  the  goods,  and 
he  delivers  the  same  without  making 
any  claim  for  back  freight,  or  givinv 
notice  that  any  elaim  or  lien  existed 
on  his  pan.  [Dart  agt  Sntujin,  47 
Jf.  F.,  619.) 

S.  No  promise  by  an  intermediate  con- 
signee, who  is  not  the  owner  of  the 
tfoods,  to  pay  the  freitfbt  thereon,  will 
DC  implied  from  a  biU  of  ladi\)g  oon- 


signing  the  goods  to  the  care  of  such 
'    intermediate  consignee  for  the  owner 
at  the  place  of  ultimate  destination. 
{Id,) 

4,  Where  property  is  delivered  to  • 
carrier  upon  consignment  to  a  factor 
tor  sale,  the  consignee  only  acqniree 
title  thereto  in  case  the  sniposent  is 
accompanied  by  an  unconditioned 
eonsigmeiit  in  pursnanee  of  an  agve^ 
ment  to  ship,  ihna  showing  that  the 
delivery  to  tne  carrier  was  with  intent 
to  give  the  cocsignee  a  ri^ht  of  pro-> 
party,  free  from  any  condition  wnat^ 
ever.  An  agreement  to  ship,  although 
founded   npon  a  good  consideration, 

S'ves  no  title.  An  owner  of  property, 
erefore,  who  has  made  a  prior 
agreement  to  consigu  the  same,  may, 
notwithstanding,  impose  any  con- 
ditions upon  the  consignment  he 
chooses,  and  the  consignee  can  only 
acqtiire  title  thereto  by  perfcrming 
the  couditions.  (Oaywa  Co.  NaL 
Bank  agt.  Da%ieU,  47  il^.F.,  621.) 

5.  Where  an  express  company  has  car- 
ried a  box  marked  •*C.  O.  D.,"  and 
the  sum  charged  thereon  has  been  paid 
by  the  consiffuee,  and  the  package,  on 
being  opened,  proves  to  be  worthless, 
and  a  **  swindle,"  on  the  part  of  the 
consignors ;  and  the  agent  of  the  ez- 

Srees  company,  on  the  discovery  of  the 
aud,  returns  the  money  to  ttie  eoo- 
signee,  he  cannot  recover  It  back,  even 
npon  uie  promise  of  the  consignee  to 
''  make  it  right."  •  (Arridr  agt.  6W- 
%A«r,  60  Bwrh.,  566.) 

Bee  CoMMOM  Cassibr.    (4  LoMamf.) 


CONSISTORT      OF      REFORMSD 
CHURCH. 


Bee  Rbugioui  CoRFomAnon.  <4 

m/eg,) 

C0N8TABLB. 

See  Eyidbhcr.  (\  LaMim§*) 
SxscunoN.  (Id,) 

CONSTITUTION. 


I.  The  record  of  a  decree  obtained  in 
another  State,  is  not  conclusive  as  to 
jurisdiction,  but  the  facte  therein  stated 

Siving  the  court  jurisdiction  may  be 
isputed.  This  rule  is  not  in  conflict 
with  sec  1,  article  4,  of  Constitutioa 
of  the  United  States.  (HaffmMi  agk 
Hoffman,  4&N,  F.,  30.) 

See  Afpbal.    (46i\r.  F.( 
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SL  6!nee  the  s  doption  of  the  Conititii- 
tion  of  184H,  the  orf^nintion  of  ooarta 
ot  Oyer  and  Terminer  is  within  the 
control  of  the  lecrislatnre,  with  ihe 
aiugle  ezeeptiou  huU  a  jnttice  of  the 
Supreme  Coart  must  be  a  member  of 
the  court,  and  must  preside.  The 
Ifwislatnre  may  associate  other  Judicial 
omcers  wiih  the  presiding  justice,  or 
provide  for  oommissioners  to  act  with 
Aim,  or  allow  bim  to  pieside  without 
associates,  making  him  the  sole  judge 
of  the  court.  The  word  *'  preside," 
as  nsed  in  section  6  of  article  6  of 
the  ConsiitutioQ  of  1846,  and  in  sec- 
tion 7  of  the  same  article,  as  amended 
in  1869,  does  not  necessarily  imply 
that  he  must  have  associates.  IP.  Vr. 
Smith  agu  The  People,  47  Jf.  T,,  330.) 

8.  The  established  canons  of  construe- 
'  tioii  applicable  to  statutes,  to  wit,  that 
the  intent  of  the  lawmaker  is  to  be 
sough  I  for,  and,  when  discovered ,  is 
to  prevail  over  the  literal  meaning  of 
the  words  of  any  part  of  the  lawi; 
•nd  that  this  intent  is  to  be  dis- 
eovered,  not  alone  by  considering  the 
words  of  any  part,  but  by  ascertaming 
the  general  purposes  of  the  whole, 
and  bv  considering  the  evil  which 
existed  calling  for  the  new  enact- 
ment, and  the  remedy  which  was 
sought  to  be  applied ;  apply  as  well 
to  the  oonstraction  of  a  Constitution 
as  to  that  of  a  statute  law.  A  consti- 
tution is  also  to  be  held  as  prepared 
and  adopted  in  reference  to  existing 
s  atntory  laws,  upon  the  provisions 
of  which,  in  detail,  it  must  depend 
to    be    set    in    practical    operation. 

i  People  ex  rel,     Jackton  agL  PoUeff 
7lf.  r.,375.) 

4.  By  the  judiciary  article  ^f  the  Con- 
stitution (article  6),  adopted  in  1879, 
it  was  intended  that  the  general  mode 
of  filling  the  higher  grade  of  judieial 
offices  (anlera  and  until  it  should  be 
otherwise  determined  bv  the  people, 
as  therein  provided)  snonld  be  by 
election,  at  a  general  election,  and  not 
by  appointment.  It  was  also  mtended 
to  create  and  secure  longer  terms, 
and  to  avoid  fractions  of  terms,  and 
one  full  term  was  designed  to  follow 
after  Hnother,  and  that  these  terms 
should  end  with  one,  and  begin  with 
anothei  and  the  next  political  year. 
The  vacancies  provided  for  do  not 
include  one  resulting  from  the  expira- 
tion of  a  full  term.  Such  a  vacancy 
Si  to  be  filled  by  the  choice  of  the 
•leetors  at  the  general  election  next 
>receding  the  expiration  of  the  term. 


prece 

la.) 


6k  Where,  therefore,  a  justice  of  the 
Sapreme  Court,  in  ol&ce  at  the  time 


of  the  adoption  of  said  article  6,  wboee 
term  of  office  expired  December  31, 
1871,  resigned  the  day  prior  to  the 
general  election  in  November,  1871, 
at  which  general  election  a  successor 
to  tbb  office  was  elected — 

Meldf  that  the  vacancy  occasioned  by' 
the  resignation  only  existed  from  the 
time  of  the  resignation  to  the  end  of 
the  term  in  which  it  occurred,  to  wit, 
to  and  including  December  31, 1871 ; 
that  under  section  9  of  said  article, 
the  governor  had  the  authority  to  fill 
such  vacancy,  but  that  the  appoints 
meut  could  be  for  that  space  ot  time, 
and  no  longer;  and  that,  at  the  ex- 

Ei ration  of  that  uroe,  and  on  the 
Bginning  of  the  new  full  term,  the 
justice  elect  became  the  constitutional 
and  legal  justice  of  the  Supreme  Court 
for  that  new  fnll  term.    {Id.) 

CONSTITUTIONAL  LAW. 

1.  The  act  of  congress  of  1866,  and 
amended  in  1867,  concerning  the  re* 
moval  of  causes  from  state  courts,  **at 
any  time  before  the  final  hearing  or 
trial  of  the  suit,'*  d&c,  is  tmcontiUn- 
HotuUf  and  invalid  as  divesting  the 
state  ooutts  of  acquired  jurisdicuon  in 
"such  cases,  which  by  the  indieiary  act 
of  congress  of  1789,  is  made  concurrent 
with  uie  U.  6.  courts.  {St^hent  agL 
ffmoe^  anUy  134). 

2.  And  there  is  no  power  conferred  by 
the  constitution  of  the  U  8.,  upon  the 
federal  |fovernment,  to  divest  a  state 
court  of  Its  jurisdiction  acquired  in  such 
cases.  (Id,) 

3.  Where  the  constitution  of  the  state 
directs  that  certain  officers  shall  be 
elected  by  the  people,  and  authorise 
the  legislature  to  fix  the  term  of  office, 
and  the  time  and  manner  of  election  ; 
after  the  length  of  term  has  been  pre- 
scribed  by  legislative  enactment,  and 
the  office  filled,  an  act  extending  the 
term  of  the  incumbent  is  unconstitn- 
tional: 

Heldj  therefore,  that  sec  1,  of  chap.  217, 
Laws  of  1866,  extending  the  term  of 
the  incumbento,  of  the  office  of  justice 
and  clerk  of  the  district  court  of  the 
eighth  judicial  district,  in  the  city  of 
New  York,  is  in  conflict  with  sec  i8  of 
art.  6,  of  the  constituiion  of  1846,  and 
is  void.  ( The  Peeple  exreLtLfgt,  Bull, 
46  N.  r.,  57.) 

4.  The  constitution  of  the  state  confers 
upon  the  legislature  all  legislative 
power ;  and  i?  an  act  is  within  the  le- 
gitimate exercise  of  that  power,  it  is 
valid,  unless  some  restriction  or  limita- 
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tion  can  be  foatid  in  that  {astrameiit 
itaelf.  ( Tkt  People  ex  itL  agt.  Flagg  ti 
oL,  46  N.  F.,  401.) 

&  The  makinir  Bn<l  improvement!  of  pob- 
lie  highways,  and  the  imposiiion  of 
taxes,  are  unions  the  ordinary  subjects 
of  legislation.  The  Legislature,  there- 
fore, has  power  lo  direct  the  construc- 
tion of  ^  highway  in  any  town,  to  com- 
pel the  creation  of  a  town  debt  by  the 
issue  of  its  bonds,  and  to  impose  a  tax 
upou  the  property  of  the  town  to  pay 
the  bonds,  without  the  consent  of  the 
eitizens  or  town  authoritifs.    (Id.) 

t»  The  provisions  of  chap.  459,  Laws  of 
18^  as  amendea  by  cliap  814,  Laws 
of  1867,  auihorixing  the  seizure  of  ani- 
mals trespassing  npoiiprivate  premises, 
are  constiintioiial.  The  act  does  not 
impose  a  penalty  for  ilm  trespass,  but 
simply  prescribes  and  fixes  the  remedy 
therefor;  and  Vemedies  are  clearly 
within  the  pecnliar  province  of  legisla- 
tion. The  temporary  seizure  and  de 
tention  of  property  as  authorized  b^ 
the  statute,  awaiting  Judicial  action,  is 
not  Violative  of  the  provisions  of  art.  1, 
sec.  9,  of  the  Constitution,  directing 
that  no  person  shall  be  deprived  of 
propertv  without  due  process  of  law. 
ICookais^ereffff.iiijN'.  Z.,  439.) 

Bei  New  York  City.    (46  N,  T. ) 

9.  The  lien  of  a  judgment  upou  real 
estate  is  purely  siaintory,  and  it  is 
within  the  power  of  the  legislature 
to  abolish  tnis  lien  at  any  time  be- 
fore rights  have  become  vested,  or 
estates  acqnired  under  it,  and  to  con- 
fine the  remedies  of  the  creditor  to 
the  property  held  by  the  jndgmeut 
debtor  at  the  time  of  the  issuing  of 
exeontion.  A  provision,  therefore, 
causing  the  lien  of  a  judgment  which 
has  not  ripened  into  a  title,  to  be 
gnperseded  by  tlie  taking  of  the  land 
under  proceedings  in  the  exercise  of 
the  right  of  eminent  domain,  on  pay- 
ment of  compensation  to  the  owner  of 
the  land  is  valid.  ( Watmn  agt  TU 
if.  Yt  a  B.  B.  Co,,  47  If.  F.,  157.) 

10.  The  provisions  of  the  act  of  1822 
(Laws  of  1822,  chap.  257,  $  4),  which 
enacted  that  no  property  of  the 
Societv  of  the  New  York  Hospital 
■hoala  be  subject  to  be  taxed  bv 
Tirtne  of  any  law  of  this  State,  dill 
not  constitute  a  contract,  but  was  a 
tpontaneons  concession,  and,  there 
fore,  sGbject  to  modification  or  repeal. 
Pioplt  ex  reL  ngt.  Com,  of  Taxeg.  etc, 
47  }r,  r.,  501.) 

11.  The  subject  expressed  in  the  title 
of  the  act  entitled  '*An  act  to  make 
provision  for  the  government  of  the 


county  of  New  l^ork,"  (chap.  875, 
Laws  of  1866),  embraces  the  raising 
and  appropriating  of  money,  the  im- 
position of  taxes  lo  defray  the 
expenses  of  the  government  of  Um 
county,  and  also  a  consiaeration  of 
the  property  to  be  taxed.  Tbe  pro- 
vision, therefore,  of  section  two  ot 
that  act,  which  provides  that  tbe  real 
estate  of  the  New  York  Hospital, 
except  buildings  which  are  acioalljr 
used  for  hospital  purposes,  shall  die 
liable  to  taxation  the  same  as  other 
property,  is  not  in  contravention  of 
section  16,  article  3  of  the  Constitu- 
tion, and  is  efTectnal  to  modify  and 
restrict  the  exemption  contained  in  tbe 
act  of  1822.    (Id.) 

12.  The  power  of  apportionment  is  in- 
eluded  in  the  power  to  impose  taxes, 
and  is  vested  in  the  legislature ;  and« 
in  the  absence  of  any  constitutional 
restraint,  the  exercise  by  it  of  this 
power  cannot  be  reviewed  by  the 
courts.  (Chrdou  agt.  Cornet^  47  Jf. 
F.,  H08.) 

13.  Where  a  tax  is  imposed  upon  a 
particular  locality  to  aid  in  a  public 
purpose,  which  the  legislature  may 
reasonably  regard  as  a  benefit  to  that 
locality,  as  well  as  to  the  State  at 
large,  inequality  in  the  apportion- 
ment of  the  expenses  of  the  under- 
takinfjr,  with  reference  to  the  benefits 
resulting  to  the  State  and  the  locality, 
cannot  be  alleged  for  the  purpose 
of  impugning  the  validity  of  the  act. 

14.  The  seventh  section  of  the  act  in 
regard  to  normal  schools  (chap.  466, 
Laws  of  1866),  which  appropriates  a 
portion  of  tiie  common  school  futid 
for  the  support  of  normal  schools,  is 
repugnant  to  section  1  of  akicle  9  of 
the  Constitution,  and  is  void;  bat 
inasmuch  as  the  legislature  has  the 

Sower  to  carry  into  effect  the  general 
esign  of  the  act,  and  to  make  appil>- 
priations  for  the  sopport  of  those 
schools,  an  error  in  designating  the 
fund  out  of  which  such  snnport  shall 
be  drawn  will  not  be  held  to  defeat 
the  whole  act.  By  establishing  these 
schools  and  inducing  contributions 
from  others,  tbe  legislature  assumed 
the  duty  of  supporting  them ;  the  par- 
ticular provision  which  it  has  at^ 
tempted  to  make  for  that  purpose 
being  objectionable,  it  must  be  as- 
sumed that  the  legislature  will  regard 
It  as  their  duty  to  provide  a  substitute. 
(Id.) 

15.  The  act  entitled  '*  An  Act  in  Relation 
to  the  Esublishment  of  a  Normal 
Training   School   in    the  YiUaga  of 
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Brockport,*'  (chap.  96,  Laws  of  1867k. 
ii  not  in  conflict  with  section  16  of 
article  3  of  the  Conatitotion ;  it  em- 


braces but  one  Bubject,  which  is  fairly 
ezpreeseed  in  its  title     (Id,) 

Bm  Stamps.    (47  Jff.  r.) 

14.  The  constitntion  of  this  state  baring 
provided  that  when  private  property 
shall  be  taken  for  any  public  nse,  the 
compensation  therefor,  when  not  made 
by  the  siaie,  phall  be  ascertained  by  a 
jury,  or  by  not  leas  than  three  com* 
missioners  appointed  bv  a  oonrt  of 
record,  {CotuL  art.  I,  ^  7 J  the  pro- 
▼ision  in  the  charter  of  the  Rochester 
Water  Works  Company,  {Lawt  of 
1852,  ch.  356,  $$  8-11,)  which  aatbor- 
izes  the  suyrmu  court  to  increase  or 
reduce  the  amount  of  damages  re- 
ported by  oommisaioners,  for  the 
taking  of  land  for  the  use  of  said  com- 
pany, is  unconstitutional  and  void. 
(The  Rochester  Water  Worti  Company 
agu  Wood,  60  Barb.,  137.) 

15.  The  act  of  the  legislature,  of  May  9, 
1867,  [ehap.  814,)  amending  the  act  of 
April  23.  1862,  "to  prevent  animals 
from  runnnig  at  larj||e  in  the  public 
highways,"  provides  tor  a  judicial  pro- 
ceeding' in  which  the  justice  has  juris- 
diction of  the  parties  ana  of  the  sub- 
ject matter,  and  tlierefore,  so  far  as  it 
authorizes  the  aeisure  of  animals  tres- 
passing on  a  private  inclosure,  is  not 
liable  to  the  objection  that  it  is  penal 
in  its  character,  and  deprives  the 
owner  of  bis  property  without  due 
process  of  law  ;  but  is  valid  and  con- 
st! tatioDal.  [Squarei  agt.  Campbellf  60 
Barb.,  391.) 

16.  The  act  is  not  unconstitutional  be- 
cause it  interferes  with  the  right  of 
trial  by  jury.  Due  process  oi  law 
does  not  necessarily  import  a  trial  by 
jury.  (Id,) 

See  JuDOMSNT.     (60  Barb,) 

17.  The   constitution 
(  3^,  requiring 

uiaieriafs  on  any  canal  to  be  made 
with  the  lowest  bidderi  will  not  per- 
mit the  canal  board,  after  a  contract 
has  been  awarded,  to  increase  the 
price  of  work  and  materials  to  be  sub- 
sequently done  or  proyideu  under  such 
contract,  even  if  auiboriKedso  to  do  by 
an  act  oif  the  legislature.  (People  agt. 
Canal  Board,  4  Laneing,  ^2) 

See  HiOHw^YB  and  Strebtb.  (i  Lan- 

» 

CONSTRUCTIVE  NOTICE. 
1.  A  recital  in  a  deed,  forming  a  link  in 


tion   provides   (art  7. 
contracts  for  work  ana 


the  chain  of  title  of  any  facts,  which 
should  pat  a  subsequent  grantee  or 
mortgagee  upon  inquiry,  and  cause 
him  to  examine  other  matters,  by 
which  a  defect  in  the  title  would  be 
disclosed,  is  constructive  notice  of  such 
defect.  But  the  basis  of  this  rule  ie 
negligence,  and  it  is  only  applicable  to 
cases  where  the  purchaser  or  incum- 
brancer is  chargeable  with  gross  neg- 
ligence in  not  making  the  ezumination. 
Acer  agu  Wesicott,  46  N,  Y.,  384.) 

2.  The  record  of  an  assignment  of  a 
mortgage  is  constructive  notice  at 
against  a  grantee  of  a  mortgagor, 
that  the  mortgagee  can  no  longer 
deal  with  the  mortgHged  interests ; 
and  a  subsequent  dischui^  or  release 
of  the  lien  of  the  mortgage  executed 
by  him  is  iuyalid.  (BeldeK  agt* 
Meekw,  47  N.  T.,  307.) 

CONSTRUCTION      OF     CERTAIN 
STATUTES. 

Bee  AUBiCB.    (4  Laming.) 
Abrsst.  (Id.) 
Bail.  \Id. 

Bastardy  Proobedinos.  (Id,) 
Constitutional  Law.  {Id,} 
Ejectment.    {Id.) 
EXBCUTIOK.  (Id ) 

Federal  Courts.  (Id), 
Forboloburb.  [Id.) 
HiOHwATS  AND  Strbbts.  (Id,) 
Husband  and  Wifb.  (Id.) 
Judgments.  (Id,) 
Juror.  (Id,) 

Justice  of  the  Pbacb.   (Id,) 
Landlord  and  Tenant.  (IdJ) 
Loan  Commissionbrs.   (Id.) 
Nb  Exeat.    (Id.) 
New  York  Citt.   \Id,) 
Partnership.   Id, 
Penalty.   Id, 
Railroad  Company.  (Id.) 
Railroad  Municipal  Bonds.  (Id.) 
Submission  of  CoNTRoyRRSY.  {Id,) 

CONTEMPT. 

1.  Where  a  regular  judgment  is  entered 
giving  the  plaintiff  possession  of  real 
property,  and  execution  is  issued 
putting  nim  in  actual  possession,  on 
setting  aside  the  judgment  and  execo* 
tion,  the  proper  remMy  of  tlie  defrad- 
ant  to  compel  retioration  of  the  pro- 
perty, is  to  apply,  under  the  Code,  to 
the  speeiat  term  of  the  court  for  an 
order  to  show  cause  why  possession 
should  not  be  restored  to  him  and  an 
order  granted  on  the  hearing  of  the 
order  to  show  cause,  is  sufficient  au- 
thority to  restore  possession  to  the 
defendauL    If  disobedience  to  soch  aa 
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ord«r  if  made  it  maj  be  punished  ae 
for  a  contempt  {DtmUjf  agt.  Brmntf 
17). 


9.  An  order  acyadgin^  defendant  in  con- 
tempt and  prescribing  a  pnni«hment, 
is  an  order  made  iu  a  special  nroceed- 
ing,  and  aiTects  a  substantial  right, 
and,  if  final;  is  appealable  to  this 
oonrt      (Brtuklmt  agt.  BrudUeVt  47 

N.  r..  4({.) 

8.  Iff  howeyer,  the  order  is  conditional 
and  the  pnnisbment  is  not  inflicted 
absolncely.  bat  it  is  in  the  power  of 
the  defenaant  to  avert  it,  it  is  not  a 
final  order,  and  is  not  appealable. 
(/A) 

4.  The  Bopreme  Conrt  i%  not  limited 
to  pnnishmeni  by  fine  and  imprison- 
menti  in  enforcing  obedience  to  its 
orders;  but  it  has  control  over  its 
own  proceedings,  and  can  refn&e  the 
benefit  of  them  to  the  party  in  con- 
tempt when  asked  as  a  favor,  and  can 
prevent  him  from  talcing  any  agms- 
sive  proceedings  against  his  adver- 
sary; bat  it  has  no  power  to  stay 
him  in  his  proceedings  by  motion  or 
appeal,  where  the  ooject  is  to  rid 
himself  of  the  alleged  contempt,  or  to 
show  that  the  order  which  he  did  not 
obey  was  erroneoas.     (Id), 

8h  Motions  and  Orders.    (47  If,  T,) 
St$  Execution.  (4  Lantv^.) 

CONTIKGENT  BEMAINDER. 

As  Wills.    [A&N,  F.) 

CONTINUANCE. 

1.  Upon  the  death  of  a  sole  defendant  in 
an  action,  in  which  such  defendant  has 
interposed  a  connterclaim,  and  issue 
has  been  ioined  thereon,  the  represen- 
tatives of  such  deceased  detendant 
have  a  right  to  continue  the  action,  if 
the  cause  of  action  is  one  which  bv  law 
survives  to  them.  (Lioermone^jBa^ 
bridge,  aate,  272.) 

2.  The  action  in  such  a  case  is  not  abated 
(Code,  $  l^U*  ^^^  ^'^  ^'^'^^  will,  upon 
motion,  allow  it  to  be  continued  by  the 
executors.  (Id) 

3.  Where  a  defendant  interposes  a  oonn- 
tercluim  in  an  action,  and  asks  foraflir- 
mative  relict  and  issue  is  joined  upon 
his  claim,  he  becomes  an  actor  in  the 
ease,  and  may  proceed  in  it  as  if  he 
were  in  fact  a  plainiifff'4/^Ermtag  8,0,, 
mt  Special  Term,  42  Mow.,  53).  (Id,) 

CONTINUINa  SUIT. 
Bm  Pkaoticb.   (60  Bwh,) 


CONTRACT. 

1.  Where  the  owner  of  freight ;  whieh 
is  to  be  carried  hj  several  railroad 
companies  before  it  reaches  its  final 
destination,  enters  into  a  special  eon' 
tract  with  the  railroad  company  from 
where  it  starts,  to  carry  the  freight,  for 
a  specified  price  to  a  certain  station, 
which  is  the  tei-minatiou  of  the  route 
of  said  railroad,  and  there  to  be  deliv- 
vered  to  another  railroad  as  a  connect- 
ing line,  the  owner,  in  consideration  of 
the  reduced  price  on  the  freight,  agree- 
ing to  assume  the  risk  of  fire  and  other 
contingencies,  which  risk,  and  the 
other  stipulations,  are  made  applica- 
ble, by  tne  general  printed  form  of 
the  contract,  to  all  the  oiher  com- 
panies, is  not  a  through  contract,  which 
•nables  the  companies  after  the  first, 
to  avail  them  selves  of  the  owner's 
special  agreement  with  the  first. 
{Bobcock  agt.  T/ts  Lake  Shore  d  Mick. 
Souther*  M.B.  Co.,  ante,  317). 

S.  The  latter  companies  take  the  freight 
under  the  liabiliy  of  common  carriers, 
and  if  the  freight  is  destroyed  by  fire 
while  in  the  possession  of  one  of  them 
It  is  liable  as  a  common  carrier.    [Id), 

8.  It  must  however  appear  to  be  dear 
by  the  special  contract  of  the  owner 
with  the  first  railroad,  that  it  was  in- 
tended to  cover  only  the  route  of  that 
road.  And  in  construing  such  a  con- 
tract, the  printed  form  most  ^ve  way 
to  the  written  word  where  it  is  incon- 
sistent with  the  latter.  {Id), 

4.  Where  a  contract,  including  a  settle- 
ment of  all  acconnts,  is  reduced  to 
writing  and  signed  by  the  parties,  it 
merges  all  previous  contracts,  nnder- 
standings,  or  expectations  upon  the 
subject.  {Let  agt.  Decker,  ante,  479). 

5.  And  where  the  testimony  of  one  of 
the  parties  to  such  contract  is  in  ao- 
cordance  with  the  writing,  it  will  pre- 
vail over  the  contradicting  testimony 
of  the  other  party.  {Id.) 

6.  One  party  to  a  contract  is  not  estop- 
ped from  enforcing  it,  by  the  execution 
of  an  instrument  purpoting  to  cancel 
the  contract  for  a  consideration  where 
none  in  fact  is  received  by  him,  and 
the  act  is  induced  by  the  false  repre- 
sentations of  the  agent  of  the  other 
party,  although  the  latter  has  acted 
upon  the  faith  of  the  declarations  con- 
tained in  said  instrument,  in  settling 
the  accounts  of  the  agent.  {Bolden  agk 
Putnam  Fire  Ins.  Oo.,  46  N,  F,,  1.) 

7.  Plaintiff  sold  and  conveyed  certain 
leal  estate  to  defeidanl;  a  part  pay; 
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ment  was  Agreed  to  be  made  to  casbi 
when  H  certtiin  contemplated  corpora' 
tion  should  be  formed : 

HcAf,  that  the  orgnnisRtion  of  the  oorpo- 
ratioti  was  not  the  event  which  fixed 
the  factot  the  indebtedness,  bat  it  only 
marked  the  rime  wheii  ihe  payment  of 
sach  indebtedness  mi^hi  be  exacted, 
and  that  sncb  corporation  was  formed 
In  the  contemplarion  of  the  contract, 
when  soch  acts  were  done  among  the 
assocliites  hs  would  form  and  set  on 
footf  in  praerical  existence,  a  body  in 
which  they  wonld  have  rights,  and  to 
which  they  would  owe  obligationsu 
although  no  statuiorv  organization  had 
been  perfected.  iChildt  agt.  Smith, 
46  N.  r.,34., 

8L  The  dnties  and  liabiliries  of  the  parties 
to  a  eontractf  are  measnied  by  the 
terms  of  the  contract  to  which' they 
have  formally  assented,  and  not  by 
anything  that  nreceded.  [Riley  agt. 
antr  City  of  Brooklyn,  46  JV.  r.,  416.) 

9.  In  order  to  constitute  an  agreement, 
there  must  be  a  proposition  by  the  one 
party,  accepted  by  the  otkier;  and 
when  the  parties  are  not  together,  the 
acoeptance  must  be  manifested  by 
some  appropriate  act,  and  the  mani- 
festaiition  put  ia  the  proper  way  of 
reaching  the  proposer;  a  mere  mental 
determination  to  accept,  not  indicated 
b^  speed),  or  put  in  course  of  indica- 
tion by  act,  is  not  an  nccei)tance.  Nor 
tfoes  an  act,  which  in  iiself,  is  no  iudi- 
eation  of  acceptance,  become  sneh 
because  accompanied  by  an  nnevinced 
mental  determination.  Plaintiff,  a 
bailder  in  New  York,  received  from 
defendants  the  following  note :  '*  Upon 
an  agreement  to  finish  the  fitting  up  of 
oflBcea  57  Broadway  in  two  weeks 
from  date,  yon  can  commence  at  once." 
Ko  reply  was  sent,  but  plaintiff  im- 
mediately  nnrchased  lumoer  for  the 
work  and  uegan  to  prepare  it.  The 
next  day  the  note  was  countermanded: 

MUd,  that  the  purchase  of,  and  work  up- 
on the  lumber  were  not  acts  indicative 
to  the  defendants  of  acceptance,  as 
they  were  as  appropriate  for  any  other 
like  work,  and  made  no  binding  con- 
tract l>etween  the  parties.  (  WhUt  agt. 
Corliu,  46  N.  F.,  467.) 

10.  Where  a  policy  of  insurance  npon 
the  life  of  one  is*  made  pa v able  to  and 
held  by  another,  but  is  so  held  in  whole 
or  in  part  for  the  benefit  of  the  insured, 
or  of  whomsoever  he  shall  designate, 
the  insured  has  the  power  to  revoke 
fro  tanto  the  antlion'ty  of  the  holder, 
or  to  chanife  the  conditions  of  the  hold- 
ing, and  to  annex  to  it  new  conditions. 
And  if  the  insured  suffers  it  to  remain 
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in  the  poMceeion  of  the  holder,  upon 
his  promismg  to  pay  a  debt  of  the  in- 
sured out  of  the  avails  of  the  policv 
when  collected,  this  is  a  valid  consio- 
eration  for  the  promise  ;  and  the  credi- 
tor for  whose  benefit  ii  was  made, 
although  having  no  knowledge  of  it 
at  the  time,  can  affirm  and  enforce  it. 
{HufcHnfft  agt.  Miner,  46  IT.  K,  456.) 

11.  A  dispute  having  arisen  between 
plamtiff.  defendant,  and  others,  in  re- 
sard  to  the  location  of  the  boundary 
Rnes  of  a  lot  of  land  owned  by  defend- 
ant, an  agreement  in  writing  to  com- 
promise and  settle  the  siime  was  en- 
tered into  by  all  the  parties,  one  nro- 
▼ision  of  which  was  that  M.  should  go 
npon  the  land  and  designate  the  line 
between  plaintiff  and  defendant,  as  the 
same  existed  when  M.'s  father  occu- 
pied the  lot.  Defendant  offered  proof 
of  revocation  upon  his  part  of  M.*8 
author! tv  to  locate  the  line,  and  also 
proof  of  actual  location  of  the  line, 
both  of  which  were  rejected* 

Bield.  that  the  agreement  was  a  vaKd  and 
binding  one,  and  fixed  us  the  true  Hue 
between  the  parties,  the  one  that  ex- 
isted and  was  recognized  when  M.'a 
father  occupied  the  premises,  and  left 
only  the  qneslion  to  be  determined  as 
to  the  location  of  that  line.  But  that 
M.  was  simply  empowered  to  act  as 
arbitrator  upon  this  qnentjon,  and  as 
such  his  power  was  revocable.  That 
the  question  should  have  been  submii* 
ted  to  the  jury  to  determine  the  loca- 
tion of  the  line,  and  that  the  rejection 
of  the  testimony,  both  as  to  revocation 
and  location,  was  error.  ( Wood  agt. 
La  FayetU,  46  N.  r.,  484.) 

12.  A  contract  valid  in  its  inception,  be- 
coming void  by  virtue  of  its  provisions, 
may  be  revived  by  the  act  of  the  par- 

*  ties  thereto.  A  condition  of  forfeiture 
in  a  policy  of  itisnrnnce  may  be  waived, 
and  the  policy  revived  after  the  hap- 
pening of  theevent,  which  works  the 
forfeiinre,  by  any  act  from  which  the 
consent  of  tne  underwriters  may  be 
inferred.  {Sherman  agt  T/u  If.  Fire 
/m.  Co.,  46  JV.  r.,5J6.) 

13.  In  order  to  rescind  a  contract*  on  the 
ground  of  fraud,  there  innt»i  not  only 
be  a  diw\ffinnance  of  it  at  the  earliest 
practicable  moment  after  the  discovery, 
but  a  return  of  all  that  has  been  re- 
ceived nnder  it,  and  a  restoration  of 
the^  other  party,  to  the  condition  in 
which  he  str>od,  before  the  contract 
was  made.  The  taking  of  any  benefit 
nnder  the  contract  after  knowledge  of 
fraud,  or  changing  the  condition  of  the 
property,  the  snhjeci-inatter  of  the 
contract,  is  a  ratificatioiv  of  it.  (Cobb 
agt.  ffa{/Uld,  46  N.  T,,  533.) 
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14.  Defendant  owned  a  dock  upon  the 
Hudson  river,  which,  prior  to  May  1, 
1867,  had  been  nsed  for  freighting  pnr- 
poses,  but  was  then  not  in  use,  which 

'  diinse  detracted  from  it«  viilae.  He 
entered  into  a  parole  agreement  with 
nhitniiffs  by  which  he  undertook,  that 
m  cane  tbey  would  carry  on  the  freight- 
ing buaincM  from  said  docic,  and  ran  a 
boat  therefrom  to  ilie  city  of  Nevt  York 
to  tiie  close  of  the  seison  of  nayigaiion, 
he  would  guarantee  them  from  all 
loAsev  or  damages  incurred.  Plaintiffs, 
in  pursuance  of  the  agreement,  char- 
tered u  Bteamboa*;  and  conducted  the 
business,  as  required,  to  the  close  of 
the  season,  and  in  so  doing  sustained  a 
loss: 

Held,  that  the  risks  and  liabilities  incur- 
red by  plaintiffs  were  a  sufficient  con- 
sideration for  the  promise  of  defendant, 
as  was  also  the  benefit  secured  to  de- 
fendant's property;  also,  that  the 
agreement  was  not  void  for  want  of 
mutuality.  [Sands  agt.  Cooke,  46  If,  JT., 
564.) 

15.  A.  S.  entered  into  a  written  contract 
with  the  owner  for  the  purchase  of  a 
parcel  of  land,  and  under  it  went  into 
popseHsion.  Not  being  able  to  pay  the 
purchase  money  at  the  time  fixed  by 
the  contract,  He  made  a  parole  agree- 
ment with  the  defendant,  by  which  the 
latter  agreed  to  and  did  pav  a  j)ortion 
of  the  purchase  price,  took  the  tide  and 
g^ive  his  bond,  secured  by  a  mortgage 
upon  the  land,  out  of  tite  avails  of 
which  the  balance  was  paid.  It  was 
agreed  that  the  defendant  was  to  hold 
the  title  as  security  for  the  monev  ad- 
vanced, the  Imbility  incurred,  anj  cer 
tain  other  claims  a§[ainst  A.  S.  A.  S. 
continued  in  possession  for  two  years. 
Defendant  then  entered  into  posses-^ 
sion,  no  poition  of  the  monev  advanced 
or  secured  having  been  paid  him.  By 
an  instrument  in  writing,  not  under 
seal,  A.  8.  asslgiis  to  plaintiff  all  his 
riurht,  title,  and  interest,  legal  or  eqai- 
tahle,  in  the  premises : 

HM^  1st.  That  by  the  eontraot  with  the 
vendor,  A.  S.  became  invested  with  the 
equitable  tirle  to  the  land,  which  inter- 
est was  capable  of  being  mort^faged  ; 
atid  that  under  the  agreement  with  de 
fendant  the  latter  took  and  held  the 
title  as  mortgagee,  subject  to  the  right 
of  A.  S.  to  redeem. 

2d.  That  the  terms  of  the  assignment 
by  A.  8.  to  plaintiff,  tvere  sufficient  to 
embrace  ana  transfer  the  equity  of  re- 
dem|ition,  and  as  an  incident  thereto. 
the  right  to  an  account  of  the  rents  aocl 
proAte  ;  and  that  as  it  was  not  a  grant, 
in  fee.  or  of  a  freehold  interest,  a  seal 
not  requisite  to  its  validity,  nor 


was  it  invalidated  by  the  fact  of  defend- 
ant being  in  possession,  and  denyiiy 
the  riifht  of  redemption.  (Stoddard 
agt.  Whiiing,  46  HT.  T.,  637.) 

See  Common  Carriers.    (46  If,,  T.) 
Tenants  in  Common.    {Id,) 
Vendor  and  Vendee.    {Id,) 

16.  Two  contemporaneous  writings  be- 
tween the  same  parties,  upon  the 
same  subject  matter,  may  be  read 
ahd  construed  as  one  paper.  If  one 
of  the  writings  is  negotiable  papef 
the  same  rule  applies,  in  an  action 
between  the  parties  to  it  or  their  r6- 

Si-esentatives.     {Soffen  agt.  Smitkf  4^ 
T.  K.,  324.) 

17.  Where,  bjr  the  terms  of  a  contniel 
with  a  municipal  corporation  provid* 
Ing  for  the  keeping  of  certain  of  ill 
streets  in  repair,  the  object,  the  man- 
ner, the  extent,  and  the  material  of 
the  repairs  are  prescrilied  in  clear  and 
precise  terms,  a  clanse  therein  that 
the  repairs  shall  be  under  the  direb- 
tion  of  such  competent  anthorily  ai 
the^  officers  of  the  corporation  may 
designate,  is  not  a  condition  precedent 
to  be  observed  by  the  corporation  | 
and  it  is  not  bound  first  to  designate 
such  authority  before  it  can  hold  th« 
contractor  to  his  agreement  to  repair. 
8uch  a  clause  is  simfdy  a  reservatioa 
of  a  right  of  supervision  of  the  work 
as  it  progresses,  and  does  not  prevent 
its  performance.  No  more  can  ba 
required  of  the  contractor  than  ii 
specified  in  the  conti'act;  and,  when 
that  is  fnlly  done,  the  contract  is 
satisfied ;  as  that  which  the  law  shall 
say  a  contracting  }Nirty  ouirht,  in 
reason,  to  be  satisfied  with,  that  tha 
law  will  say  he  is  satisfied  with; 
{Cibi  of  Brooklyn  agt.  B,  G.  R,  M, 
47  N,  r,  475.) 

18.  Where  one  contracts  with  a  mnnn 
cipal  corporation  to  keep  any  portion 
01  its  streets  in  repair,  in  consideration 
of  a  license  to  use  them  to  his  beiiefl|[^ 
in  an  especial  manner,  he,  in  effectl 
contracts  to  perform  that  duty  to  th^ 
public.  \n  the  place  and  stead  of  the 


that  they  may  be  safe  for  the  passava'' 
of  the  public;  and  the  contractor  it 
liable  for  any  damages  which  natoj^ 
ally  and  proximately  fnll  upon  the 
corporation  in  connequenre  of  the  datj 
not  being  performeil.  Where,  thei^ 
fore,  in  consequence  of  a  defect  in  % 
street  embraced  in  snch  a  contract^ 
injury  results  to  one  of  the  pnbliet 
who  recovers  of  the  corporation  bit 
lawful  damages,  tlie   latter   can 
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eover  them  OTer  of  the  contractor. 
As  between  the  parties  to  the  contract, 
tlie  corporation  is  not  in  pari  delictu. 

/Ste  CoxnoN  Gabribr.    (47  y,  T.) 

CONSTITDTIONAL  LAW.      (IcL) 
COK8IGNOR  AND  CON8IOKEB.      {Id,} 

Insurance  Accidknti    {Id.) 
Inburancb  Firk.    {Id.) 
Vendob  and  Vendee.    {Id,} 

19.  Under  a  contract  for  mannfactnre  of 
a  steam  boiler  according  to  specifica- 
tions, und  deJivery  at  a  specihed  time 
upon  the  vendne^s  boat,  the  vendee 
received  the  boiler  at  the  time  and 
place ;  it  conformed  to  the  contract  ap* 
parently.  nnd  he  bnilt  it  into  his  boat 
for  immediate  nse,  in  such  manner  tliat 
a  removal  wonld  cause  srreat  in^or^r  to 
The  boHt ;  soon  after,  upon  application 
of  tests,  it  WHS  fonnd  to  vary  mate- 
rialiy  from  the  specificHtions ;  tlie  veii 
dee  did  not  offer  to  return,  or  notify 
the  vendor  to  take  it  back.  In  an  ac- 
tion by  the  vendor  npon  the  vendee's 
note,  given  in  part  paymeut,of  the  con- 
tract price : 

MUd,  I  hat  the  evidence  to  show  the  in- 
ferioriiv  and  nnsuitableness  of  tlie 
boiler,  Xty  reason  of  the  lack  of  con- 
formity to  ilie  specifications,  was  in- 
admissible in  defense.  \Ifeaffi6  agt 
Sartf  A  Lansingt  4.) 

sol  F.  T.  L.  resided  in  that  part  of  Ten- 
nes«<%e  which  became  snuiect  to  the 
provisions  of  the  prei^ident  s  proclama- 
tion of  Angnst  16,  1861,  which  pro- 
bibitod  '•nil  commercial  intercourse 
beiween"  the  stAies  specified  "  and  the 
inhabirants  thei-eof,.  with  ciiisens  of 
.  otiier  states,*'  and  remained  there  np  to 
and  after  the  time  of  the  proclamation. 
J.  W.  L.,  his  partner,  resided  at  the 
same  place,  but  fled,  on  the  breaking 
ont  of  the  war.  into  the  Union  lines, 
and  adhered  to  the  Union  cause,  though 
compelled  to  make  provision,  for  liis 
fkmily  near  his  place  of  residence : 

Eeld^  in  the  absence  of  4>roof  F.  T.  L.'s 
loyalty  or  disloyalty  to  the  Union,  that 
he  was  within  the  prohibitions  of  the 
proclamation,  and  thereby,  and  as  a 
citizen  of  a  belligerant  state,  precluded 
from  making  a  commercial  contract 
with  a  ciiizen  of  a  loyal  state :  but  that 
it  was  otherwise  as  to  J.  W.  L. : 

JBtdd^  farther,  that  the  partnership  was 
terminated,  ip»6  faclo.  by  the  war. 
{Leflwich  agt.  Clinton  4  Lansing y  476.) 

21.  The  relationship  of  pastor  and  people 
in  the  church  known  as  *'The  Re- 
formed Church  in  America,"  is  porely 
ecclesiastical  tribunals  alone  have  cog- 


nisance of  it.  {CfmuUt  agt.  Sejwrm&d 
PtoUstant  Dutch  Church  of  Hew  Proi- 
pedf  4  Laming  f  339.) 

22.  A  contract  between  such  a  church 
and  its  minister,  for  the  services  of  the 
latter,  at  a  stipulated  salary,  based 
npon  the  fact  of  its  subordination  io 
the  rules  of  church  government,,  as 
established  by  the  denomination,  is 
subject  to  the  ecclesiastical  rule  of  the 
church  ;  and  a  decree  of  the  authoriied. 
church  tribunal,  dissolving  the  pastoral 
relation  between  the  minister  and 
bis  churcbf  severs  that  relation,  and 
annnls  the  contract  of  employmenti 
(id.) 

23.  Where  the  owner  of  cattle  contracted 
for  their  transportation  with  the  ownei* 
of  a  scow,  npon  which  they  were 
loaded,  and  the  latter,  without  privity 
of  the  former,  employed  a  steam-tug  to 
tow  the  scow  to  iis  destination : 

Held,  that  the  shipper  could  not  hold  the 
owner  of  the  tug  liable  for  loss  of  the 
cattle  happenning  throngh  negligence 
of  those  in  charge  of  the  tug.  {jBaird 
agt.  Daly^  4  Lansing ^  426.) 

21.  Plaintiffs  stated  to  the  freight  agent 
of  defendants  at  N.,  that  he  desired  to 
send  goods  from  ^.  to  M.,  neither  of 
these  points  being  upon  defendant's 
route,  and  inquired  at  what  rate  de- 
fendants would  carry  the  same.  The 
agent  stated  the  rate  of  charges,  and 
instructed  the  plaintilTs  as  to  the  mark- 
ing of  the  goods,  and  directed  him  to 
deliver  them  to  the  C.  6l  A.  Co.,  a 
company  >  having  a  connecting  line 
with  defendants.  The  goods  were 
afterward  delivered  by  plaintifta' 
direction  to  the  C.  &  A.  Co.,  marked 
as  directed  by  the  aaent,  and  properly 
addressed  to  plaintiffs  at  H.  and  a  bill 
of  lading  taken,  headed  with  the  name 
of  defendants  road,  and  stipulHtiug  for 
the  delivery  of  the  goods  to  the  deiend- 
ants'  agent  at  H.,  the  terminus  of  the 
c«)mpany*s  road,  to  whom  they  were 
delivered ;  also  providing  that  the 
company  in  whose  actnal  possession 
the  goods  might  be  at  the  nappening 
of  any  loss,  should  alone  be  responsible 
therefor.  The  goods  were  safely  de- 
livered at  the  terminus  of  defendants' 
road,  for  delivery  at  M.  to  a  common 
carrier,  by  whom  they  were  lost: 

Bdd^  that  what  occnrred  between  the 

Slaintiffs  and  defendants'  agent  at  N. 
id  not  amount  to  an  agreement  for  the 
trausporiation  of  the  goods ;  nor  could 
the-sending  of  the  goods  by  the  plains 
tills  afterward,  as  directed  b.v  the 
agent,  be  considered  as  amonnting  u^ 
an  acceptance  by  them  of  an  offer  made 
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bj  tbe  ai^nt  to  ouriT'  the  ffoodt  opon 
tbe  prescribed  tenna.  The  oil  I  of  Ind- 
log  ootitaiiied  the  only  contnot  be- 
tween the  parties,  and  ae  it  expreMly 
•tipalated  for  exemption  from  liabilijr 
'of  the  defendHiite  for  damage,  except 
that  liappeniug  while  the  goods  were 
ID  possession  ot  defendants,  plaintilfs 
cooid  not  recover.  {MictetU  M,  Bait- 
imon  and  Ohio  M,  B,  Cq.,  4  JjcuuiMg, 
446.) 

IS.  A  written  contract  for  the  porchaae 
of  certain  specified  hides,  with  a  mem- 
orandum as  follows :  **  No  allowance 
except  for  sea  damaged,  price  twelve 
«ents  per  ponud  citsh : 

B§ld.  a  contract  for  pnirhase  of  all  the 
iiiaes  subsequent  to  deduction  for  those 
which  are  sea  daini^ea,  and  that  the 
title  under  it  passed  upon  delivery  to 
the  purchaser.  {Bjeoit  agt.  OUmaHf 
4  Ltuuinff,  4»6.) 

SteAcrton.  {A  Laming.) 

A88IONMBNT.  (Id.) 

Brxdobs.  {Id,} 
,   Common  Carbibb,  [IdJ) 
Constitutional  Law.  (Id.) 

EVIOBNCB.   [Id.) 
FORBOLOBOBB.   (Id,) 

Inburancb.  {Id.) 
Lb  ABB.  {Id.\ 
Marrikd  Womav.  [Id.) 
'  MiBTAKB  OF  Law  and  Fact.  {Id.) 

liORTGAOB  OF  RbAL  EbTATB.   {Id,) 

.  Fabbnt  and  Child.  {Id.) 
:  Pabtibb  to  Action.   {Id.) 

PSAOTICB.  ild,) 
.  Railroad  Co.  (Id.) 
8alb  of  Chattblb.  ( Id.) 
Sbparatb    Ebtatb  of  Mahribd 

WOMBN.   (id.) 

Towns.  (H^) 

C0NTRACT0B8. 

Set  Conbtitutional  Law.  (4  LantUff.) 
Bailroad  Company,  {id.) 

CONTRIBUTION. 
Se$  Bridobb.  (4  Lansing) 

CONTRIBUTORY  NEaLIOENCB. 
ik$  Nboliobncb.    (47  If.  F.I 

CONyERSION& 

L  A  bailee  for  hire,  who  nses  the  prop- 
tortv  contraiT  to  the  instractions  of  the 
bailor,  is  liable  for  a  conversion  there- 
of. Where  property  in  the  exclusive 
possession  of  snch  bailee,  is  injured  in 
)a  way  that  ordinarily  does  not  occnr 


withont  negligenoe,  the  bnrden  of 
proof  is  noon  the  bailee,  to  show  that 
the  injury  was  not  occasioned  by  hit 
ncKligeuce.  {CoUiMt  agt.  Bennett,  46 
iV:  jr.,  41)0.) 

OF    Rbmbdibs.      (46 


See  Elbction 
N.  r.) 
Stock  Brokbrs. 


(Id.) 


CONVETANCB. 

See  Etidbncb.    (47  N,  T) 
Vbkd.  {ALanting.) 

CONVICTION. 
See  Ihdiotmbnt.  (4  Lanting.) 

CORPORATE  PROPERTY. 
See  Corporatxokb.  (4  Lannng,) 

CORPORATIONS. 

1.  Under  the  net  to  provide  for  the  mcor* 

f>oraiion  of  religions  societies  (chap.  60| 
aws  of  1813,  '3  Edmonds,  stat.  687), 
the  tmstees  of  such  a  coriMirntion  are 
anthorixed  to  act  in  its  behalf,  in  taking 
the  steps  reonired  by  iec  11,  for  the 
purpose  of  effecting  h  sale  of  its  real 
estate,  and  their  acts  are  binning  upon 
it,  although  it  does  not  appear  they  iiad 
tlie  express  sanction  or  anihoriiyofa 
majority  of  the  cor{>oraiion.  {M.  A. 
Baptist  OkHreh  Mgt  Baptist  Ohurck  in 

a^>'<.,46jv:  r.,  131.) 

2.  A  corporation  cannot  be  formed  nnder 
tlie  art  for  the  incorporation  of  benevo- 
lent, charitable,  scientific  and  uiisidoQ* 
ary  societies  ('cliap.  319,  laws  of  1848), 
except  for  Rome  or  one  of  the  purposes 
therein  named.*  Tlie  right  to  file  a  cer- 
tificate in  the  oflBce  of  the  secretary  of 
state,  by  which  a  body  politic  niid  cor- 
porate IS  to  be  iiiso  facto  created,  only 
exists  in  .behalf  of  ihgse  who  bring 
themselves  within  the  teriiis  of  the  act. 
{T/u  People  ex  i-eL  agu  Ifeison,  46  If, 
Y.,  477.) 

3.  A  corporation  for  business  pnrpoaee, 
having  in  view  pecuniary  gain  and 
profit  to  the  corporators,  does  not  come 
under  this  act.  although  it  may  contem- 
plate the  promotion  of  the  temporal 
interests  01  oihetv.    {Id,) 

4.  The  consent  and  approbation  of  a 
justice  of  the  supreme  court  reonired 
by  the  act,  is  but  one  of  ihe  coniiiiicMis 
precedent  to  the  right  to  file  the  certifi- 
cate, and  is  neither  couctiisive  upon 
the  public  nor  npoii  the  secretary  of 
state,  who  is  not  required  to  file  a  cer 
tiflcate  unauthorised  by  the  act.    {Id^ 
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(L  The  provtsioiiB  of  tee.  ^2  of  the  aet  of 
1853  (chap.  343  of  the  laws  of  1853). 
ameuaitig  the  act  of  1848  (chap.  40  of 
the  lawe  of  1848)  aoihorisiug  the 
formaiion  of  corporations  for  manafac* 
taring  and  other  purposes,  aoes  not 
authorize  the  issae  of  stock,  in  addition 
to  the  capiial  stocic  stared  in  the  cerli- 
flcate  of  orKanisaiion,  and  anv  increase 
thereof  made  paranant  to  the  act  of 
184&  It  simply  aathorises  the  pay- 
ment for  snch  sro<-k,  in  property  nec- 
essary for  the  business  of  the  company 
instead  of  in  cash  ;  and  auder  its  pro- 
visions tbe  whole  capital  stock  can  be 
paid  for  in  property,  and  when  so  paid 
for,  the  owner  thereof  is  not  liable  to 
tbe  creditors  of  the  company  under  sea 
10  of  the  act  of  1848.  (Scketick  agu 
Andrem,i!\N.  F.,  589.;    ' 

At  Banks  and  Bankers.   (46  N.  T. ) 
Cemetkrt  Associations.    {IdL) 
Contracts.    {Id,) 
Devise,    ild) 
New  York  Citt.    {Id.) 
Office  and  Officer.    (Id,) 
Railroad  Corporations.    (Id.) 
Town  Bonding,    (/d) 

6L  To  form  a  sufficient  foundation  for  a 
Judgment  of  ouster  against  a  cor^io- 
raiion  lor  the  foiteiture  of  a  franchise 
not  ori^nally  usurped,  but  leg:illy 
▼ested^  because  of  the  breach  of  a 
condition  subsequent,  the  verdict 
must  show  the  fact,  not  merely  of 
the  breach  of  the  letter  of  the  sub- 
sequent condition,  bui  of  its  intent 
and  meaning,  and  mnst  find  such  facts 
as  the  court  mny  adjudge  (o  amount 
to  a  snbsrantial  breach  of  the  con- 
dition. {People  agt.  W.  Turmpiiie  and 
B.  Co.,  47  iV:  r.,  586.) 

7.  Where,  after  the  lapse  of  over  Hftj 
years  from  the  incorporation  of  a  turn- 
pike company  and  the  construction  of 
Its  road,  an  action  was  brought  to 
vacate  its  chartei  on  the  gronnd  of 
miaust^r  in  omitting  to  comply  with, 
the  provisions  of  the  general  turnpike 
law  in  the  original  confltruciiou  of  the 
road,  and  aUo  in  failing  to  keep  the 
road  in  repair. 

Seldf  that  the  fact  must  be  established 
not  only  of  a  deviation  from  the 
statute,  in  the  construction  of  the 
road,  hut  that  the  road  was  thereby 
leudered  injurious  or  inconvenienif  to 
the  pablie  {  tiiat  the  company  was  not 
bound  to  continue  the  road  in  the 
same  condition  required  in  its  original 
construction,  but  onl?  in  a  good  state 
of  gen(*ral  repair;  and  that,  to  warrant 
a  f«»rfeitnre  for  an  omission  to  keep  in 
repair,  it  must  he  alleged  and  fuund 
that  the  want  of  repair  was  such  as  to 


render  the  road  dangerous  or  ineoii- 
Tenient  to  travelers.   (Id.) 

8e$  Banks  and  Banxino.    (47  Jf.  T,) 
Damages.   (Id.) 

HanUFAOTUEIKO      CORPORATIOIIBL 

{Id.) 
Municipal  Corporations.  {Id.f 
Bailroad  Corpokations.   {Id.) 

8.  When  trustees  of  a  manufacturiog 
corporation,  under  the  act  of  the  legis- 
lature, of  April  16,  185*2,  "to  facilitate 
the  dissolution  of  manufacturing  oop- 
|K>rations  iu  the  county  of  Herkimer,'' 
&c,  {Law  0/1852,  cA.,  S61,)  or  the  ad 
of  April  12.  1853,  making  the  former 
act  applicable  to  similar  corporations 
in  CayngH  county,  {Law*  of  185.3,  cA., 
179,)  shall  have  pruceedea  to  declaua 
the  company  insolvent,  and  to  make 
an  assessment  upon  the  stockholders 
as  for  a  deficiency,  objections  to  the 
mode  in  which  the' trustees  have  made 
the  assessment,  and  .to  the  considefiE^ 
tions  which  they  took  into  view  and 
upon  which  they  ncied  in  determining 
the  amount  necessary  to  be  asseasea, 
being  questions  as  to  whether  or  noS 
they  efred  in  their  determination  as  to 
the  proper  aujount  of  the  assessment, 
cainioi  arise  iu  an  action  by  the  tms* 
tees  to  recover  the  amount  of  an  as- 
sessment {ffurd  agt.  ToUmai^,  60 
i?ar6..272.) 

9.  if  the  assessors  had  jurisdiction  to 
proceed  and  mnke  the  assessment, 
errors  committed  by  them  in  neglect- 
ing to  assess  on  some  stock,  in  assess- 
ing stock  not  liable  to  assesstnent,  and 
in  determining  the  amount  of  the  as- 
sessment, should  be  oorreoted  by  ap 
application  to   tbe   court,  under   the 

statute,  which  provides  that  the  trustee 
shall  be  under  tbe  direction  and  con- 
trol of  the  supreme  court,  on  their 
own  application  or  that  of  any  creditor. 

10.  A  foreigii  corporation  sold  its  prop- 
erty and  distributed  the  avails  among 
its  stock  holdess :  - 

Sdd^  that  the  plaintiff,  after  execution, 
returned  nulla  bona  upon  a  judgment 
against  the  corporation,  recovered 
after  the  distribution,  but  on  a  claim 
previously  existing,  miirht  maintain 
an  actioti'itt  equit/,  for  tne  amount  of 
the  judgment,  against  one  of  the  stock* 
holders,  who  had  received,  upon  the 
distribution,  more  than  the  sum  dne 
upon  the  judgment.  {BartUUBgt,  Dratf^ 
A  Lansing^  444.) 

Set  Action.  (4  Landng.) 

Adverse  Possession.   {Id.) 
Ecclesiastical      CoBPOKATioxi^ 
{Id.) 
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Ihsubancs.  (/i.) 

J^ROR.    ItL 

KAiLROAb  CoMPAirr.  (Id.) 
SKLnsioua  Ck>JiPo&kTioHB.  {Id,) 

COSTS. 

L  It  has  reapeatedl  J  been  decided  that  a 
plea  of  lieaue  does  not  raise  a  ques- 
tion of  title  to  land.  And  where  there 
is  no  certificate  of  the  judge  who  tried 
the  casse  that  title  came  in  qnesiion  on 
(he  trial,  the  court  must  assume,  for 
the  purpose  of  the  question  as  to  who 
is  entitled  to  cotttj  that  the  question  of 
title  was  not  rHised  either  in  the  plead- 
ing or  on  the  trial.  {T^nmur  agt.  Van 
Stpetf  anUf  33). 

S,  Where  an  action  is  brought  to  recover 
treble  damages  for  ti-espass  on  land, 
Jbc,  pursuant  to  title  6,  ch.,  5,  3d  part 
of  the  Revised  Statutes  (9  JR.  &,  2d 
0d.,  :%!.  i  1,  Ac.),  and  the  plaintiff 
elaims  $1080, •but  recovers  only  $5, 
the  defendant  is  entitled  to  cottt.  (Id,) 

9.  Thispi-ovision  for  costs  in  the  Revised 
'    Btat-utes,  in  these  actions,  is  repealed 
by  the  Code.  (Id.) 

4.  Althouf^h    the    </ode    does   not,    in 
"    terms,  provide  for  costs  in  actions  of 

trespass  on  land,  yet.  as  it  provides 
for  costs  in  actions' of  ejectment  and  in 
actions  in  which  title  to  real  estate 
shall  come  in  question,  and  is  silent  as 
to  actions  of  trespass,  it  must  be  as- 
sumed that  that  class  of  actions  was 
intended  to  be  embraced  by  some  other 
provision,  if  aoy  is  applicable  to  it. 
(Id.) 

5.  The  only  other  provision  of  (    304 
**   which  can  be  said  to  embrace  this  class 

of  actions,  is  the  subdivision  of  said 
section  which  gives  costs  to  the  pre- 
vailing party  in  actions  for  the  re- 
covery of  money,  when  the  'plaintiff 
recovers  $50.  And  this  subdivision 
would  seem  to  apply  to  actions  of  tres- 
pass. {Id.) 

6.  The  plaintiff  is  not  entitled  to  costs 
under  the  Revised  Statutes  because  in  ' 
bis  complaint  he  claimed  $1080  dam- 
ages, an  amount  exceeding  the  juris- 
diction of  a  justice  of  the  peace.  (Id.) 

J,  A  justice  of  the  peace  has  jurisdiction 
of  an  action  on  a  note  or  otlier  con- 
tract, and  in  an  action  of  tresiMiss, 
although  the  damages  claimed  may 
exceed  $1K)0,  but  because  of  the  amount 
of  the  claim,  he  canr.ot  try  it.  This 
deftcription  of  actions  is  not  that  to 
which  sub.  3  of  ^  304,  is  intended  to 
apply.  The  court  has  jurisdiction  of 
such' actions,  but  not  of  the  particular 
cases.  {Id.) 


S  It  would  seem  that  the  courts  hav« 
heretofore  sanctioned  this  ivjnsticb, 
as  to  the  claim  for  the  amount  of  dam- 
ages destroying  the  jurisdiction  of  a 
justice  ill  the  action,  and  the  in^airj 
IS  whether  that  mle  of  law  .is  shH  in 
force:  (i3.) 

9.  Section  371  of  the  Code  provides  for 
a  modifieation  of  the  iudgment  appealed 
from.. not  a  reaemu  of  the  jndgnient 
in  determining  tlie  question  of  c 
(Moran  agt.  McCJUarhej  ante,  77). 

10.  Where  the  appellant  specified  In  his 
notice  of  nnpeal  die  gronnds  of  the  ap- 
peal as  follows :  1.  The  indgmeiit  la 
against  the  weight  of  evidence.  2l  It 
is  not  supported  by  the  evidence.  Si 
On  the  evidence  the  plaintiff  was  not 
entitled  to  recover.  4.  The  judgment 
is  contrary  to  law  upon  the  evidelibe : 

Seld^  that  these  grounds  contained  no 
specification  in  which  the  judgment 
should  have  been  more  favorable  to 
(he  appellant,  unless  they  be  eoiw 
strued  as  claiming  that  it  should  have 
been  in  his  favor,  instead  at  being 
agitinst  him,  which  is  equivalent  to 
claiming  a  reversal,  which  is  not  con- 
templated by  this  section.  It  wpa^t 
wholly  useless  proceeding.    (Id.) 

11.  Where  jud^ent  was  rendered  b^ 
fore  the  lustice  for  the  defeiidanffor 
costs,  ana  the  plaintiff  appealed  to'th« 
county  court  and  recovered  judgmbat 
for  $60  and  costs;  and  in  nis  uofico 
of  appeal  alleged  that  the  jndgmisnt 
should  have  been  in  his  favor  and 
against  the  defendant,  and  there  Waa 
no  evidence  to  warrant  the  judgment: 

Held,  that  this  specification  of  the  par> 
ticulars  in  which  the  judgment  should 
have  been  more  favorable  to  the  ap- 
pellant, did  not  call  upon  the  defeira- 
ant  to  make  an  offer  to  modify  iha 
judgment,  as  such  specification  in- 
dicated only  a  wish  to  have  the  judg- 
ment vacated,  and  another  entered  m 
his  favor,  which  was  not  anthorised 
by  &  371  of  the  Code  {See  Moran  agV. 
McCleartu, ante,  77.)  {Colveri  agt  Hali^ 
anu,  80). 

12.  But  the  plainti^,  being  the  prevail- 
ing party  in  the  cottuiy  court,  wna 
entitled  to  costs.  [Id,) 

13.  The  defendant,  in  his  notice  of  ap- 
peal to  the  Countv  court,  alleged  that 
the  judgment  t\f  tne  justice  for  f  169  2S 
damHges  and  $8  05  costs  against  him. 
should  have  been  more  favorable  ic 
him  in  the  following  respects: 

1.  It  should  have  been  in  hi^  favor, 
and  against  the  plaintiffs,  for  $*iOO. 
^.  It  should  have  been  in  hi»  favor. 
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and  against  the  plaixitiffs,  for  damages 
and  conts. 

3.  It  ehonld  have  been  for  a  less 
BQiD,  to  wit,  for  ooly  $dO  against  ap- 
pellant 

4.  It  shoold  have  be^n  tor  a  less 
aam,  lo  wii,  for  only  $75.  ( WadUf  agt 
Vavii,  tmUf  82). 

14.  Ou  the  trial  before  a  referee  in  the 
county  conrtf  the  plaintilfs  recoTered 
jad{fment  for  $155  27  damages,  or 
$13  98  less  than  the  nsoovery  before 
the  justice. 

Held,  that  the  plaintiffs  were  entitled  to 
costs.  {Id.) 

15.  This  CO  art  has  decided  at  the  pres- 
ent term,  in  the  case  of  Moron  agt 
McCUar»9  (atiXe,  p.  77),  and  in  Colvert 
AgL  Hall  (attU,  p  80).  that  a  specifica- 
atiou  that  the  judgment  should  have 
been  for  the  appellant  instead  of  the 
respondent,  was  u<»t  admissible  under 
section  ^I  of  ihe  Code.  (Id.) 

16.  This  court  has  also  decided,  in  Putnam 
'  agt  Heath  (44  Mow.,  262),  that  a  .spe- 

ci&eatiou  in  the  potice  of  appeal  that 
the  judgment  should  have  beeu  more 
favorable  in  two  sums  of  different 
amounts,  was  not  a  compliance  with 
that  section.  {Id,) 

17.  Where  the  decUion  of  the  court,  filed 
in  the  action,  directs  judgment  in  favor 
of  the  defendants  agninst  the  plaintiff, 
who  sues  as  admiuisirator,  it  allows 
the  costs  to  be  taxed,  and  cliarged 
upon,  and  collected  out  qf'  the  estate 
represeiKed  by  the  administrator;  and, 
,iu  the  absence  of  a  special  order  made 
for  mismanagement;  they  cannot  be 
collected  out  of  the  administrator  per- 
sonally. {Liiidtlay  agt.  JOeafenaoff 
aate,  dO). 

\S  Where  the  plaintiff  alk>wed  sixteen 
months  to  elapse  after  his  summons 
and  comt)laint  were  serred  upon  one 
of  the  defendants  before  he  caused 
the  same  to  be  served  on  the  other  de- 
fendant, thus  renderinff  it  necessary 
that  two  answers  should  be  prepared, 
though  they  contained  subntaniially 
the  same  defenses;  for  that  reason, 
tach  defendant  Hllowed  the  coets  before 
.notice  of  trial,  and  disbursements  prior 
to  issue  beiuK  joiued  oy  service  of  the 
answer  of  toe  defendant  last  served. 
ild.) 

19*  On  a  reference  to  ascertain  the  rights 
of  claimants  to  eurplut  tnoneye  in  a 
mortgage  foreclosure  case,  the'  claim- 
ants are  entitled  to  the  fiee  of  the 
referee  &ndfee*  of  the  clerk,  in  the  pro- 
ceeding. (MweilAgi,  Soblnne,  antej 
108). 


20.  The  only  coetSy  aside  from  disbm^se- 
meiits,  that  can  be  allowed  the  claim- 
ants, at  the  rare  allowed  for  simuar 
services  in  civil  actions,  are  such  at 
are  preseribed  by  the  Code.  {Id.) 

21.  In  this  case,  the  claimants  are  en- 
titled to  costs  for  two  motion  fees  ,of 
$10  each  One  for  the  Appointment  of 
the  referee  and  the  other  for  the  con- 
firmation of  his  report.  {Id.) 

21.  It  feemty  that  there  may  be  cases  in 
which  it  would  be  pro(>er  to  allow  a 
trialfee,  before  the  referae.  These  are 
special  proceedings  and  costs  may  ba 
allowed  in  the  discretion  of  the  court, 
{Id.) 

22.  The  defendant  appealed  from  a  judg- 
ment ot  a  justice  of  the  peace,  rendered 
against  him  for  $95  damages  and  $5 
costs,  to  the  countjT  court/ and  he  m 
his  notice  of  appeal  stated  that  "  the 
judgment  shoqld  have  been  more 
favorable  to  him  in  this  particular,  to 
wit:  That  said  jndt^menc  should  not 
have  been  for  more  than  $25,  damages 
besides  costs."  The  plaintiff  did  not 
serve  any  order  to  modify  the  judg- 
ment of  the  justice.  ( Touaghan*  agt 
Fingar,  ante,  159). 

23  The  plaintiff  obtained  a  verdict  in  the 
county  court  for  $49  damages.  The 
county  court  held  and  ordered  that  the 
plaintiff  should  recover  costs  in  snch 
court  The  defendant  appealed  to  this 
court,  from  such  order  of  the  county 
ocnrt,  and  this  court  affirmed  the  order. 
{Id.) 

24.  The  defendant  thereupon  a]lpealed 
from  the  last  meniioned  order,  to  the 
court  ofappeaUi  That  court  held  a»- 
aninumely  (by  a  written  opinion)  that 
the  order  was  erroneous,  and  that  the 
defendant  was  entitled  to  costs  iu  the 
county  court;  for  the  reason  that  the 
niaiutiff  did  not  serve  an  off($r  to  mod- 
ify' the  judgment  of  tlie  justice.  But 
dumiaeea  the  appeal  on  the  ground 
that  such  order  was  not  appealable, 
{Id.)  ^ 

25.  On  a  motion  thereafYer  by  the  da> 
fendant,  at  general  term  of  this  court, 
for  a  reargument  therein,  whether  the 
plaintiff  or  the  defendant  was  entitled 
to  costs,  in  the  county  court: 

JTledy  that  it  wonld  be  disrespectful  to 
the  court  of  appeals  to  disregard  the 
opinion  of  that  court,  ou  the  ground 
that  such  opinion  is  not  absuluiely  con- 
trolling, because  ttiat  court  dismissed 
the  defendant's  appeal  there.  It  wm 
undoubtedly  delivered  with  a  view  ^ 
putting  at  rest  the  question  as  to  which 
party   should    recover    coats  in   tha 
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ooniity  court  in  CHees  like  thiB,  an  the 
deciaious  of  this  court  have  been  con- 
flicting iu  different  diatricta  on  the 
qaeBtfon : 

Seldy  alao,  that  in  accordance  with  the 
opinion  of  the  conrt  of  appeals,  a  re- 
argament  of  the  question,  be  granted, 
and  that  the  dfifendanr  ia  entitled  to 
coBta  in  the  county  court,  and  that  the 
order  of  the  counur  conrt  allowing 
costs  to  the  plaiiitiflfj  be  itverted,  and 
that  the  defendant  have  a  judgment 
for  costs  in  that  court,  &c.  {Id,) 

26.  On  appeal  from  the  judgment  of  an 
inferior  coui*t  to  the  general  term  of  the 
supreme  court,  if  the  judgment  is  af- 
firmed with  coats,  the  res(H>tident  is  en- 
titled to  have  the  interest  on  the  judg- 
ment below  from  the  time  of  its  ren- 
dition to  the  time  of  entering  judg- 
ment of  affirmancf!,  taxed  by  the  clerk 
and  intiei-ted  with  the  costs  of  appeal. 
{Buck  agt.  City  ofLockpm%  ante,  283i. 

57.  The  sherifT  is  entitled  to  but  one  fee 
of  fifty  centH  for  receivini;  and  entering 
an  execution  in  his  books  and  Be^trch- 
ing  for  property.  He  cannot  charge 
one  such  fee  under  the  act  chap.  2&, 
laws  of  1860,  ^  1.  and  another  under 
chap.  415,  laws  1871,  ^  1,  sub.  4.)  (Id, 

58.  Whenever  a  party  obtains  the  post- 
ponement of  tne  trial  of  a  cause,  on 
puf/menl  of  costs,  his  adversary  mav  in- 
sist on  hnviiig  the  trial  proceetl,  on 
omission  to  pav  ;  or  he  may  waive  that 
right,  Hud  either  compel  payment  by 
precept  in  the  nature  of  a  fieH  facias^ 
or  iDclude  them  in  his  general  uill,  in 
ease  be  ultimately  Bucceeds  in  the  ac- 
tion. {OamhU  agL  Taylor^  anttf  375). 

29.  Where  the  defendant  put  the  cause 
over  the  circuit  upon  an  order  '*  that 
said  cause  go  over  the  term,  op  pav- 
ment  of  costs  by  said  defendant,  to  tf.e 
plaintiff  or  her  Httoriiey,  of  said  term, 
and  witneascB  fees,"  and  the  defendant 
thereafter  paid  to  plaintiff's  attorney 
$10  50-100  which  was  all  the  term 
cusiB,  except  wi messes  fees,  which 
were  left  lor  future  adiustment,  and' 
on  Buch  adjustment  bv  tne  court,  «neh 
fees  were  fixed  at  i50,  and  the  plain- 
tiff having  ultimately  succeeded  in  the 
action : 

Mtfd^  that  the  plaintiff  was  entitled  to 
have  the  balance  of  the  costs  of  the 
circuit  $50,  included  in  the  judgment, 
as  pan  of  the  costs  in  the  action — or- 
dered accordingly  (Id.) 

59.  Where  an  appeal  has  been  brought 
to  the  county  court  from  the  Judgment 
of  the  court  of  a  jutfiioe  of  the  peace, 
nuder  section  271  of  the  Code,   and 


plaintiff  has  served  an  offer  to  rediMse 
the  judgment  to  a  certain  amoaot, 
whicn  is  not  accepted,  interest  added 
by  a  jury  or  by  tiie  court  to  tbe  dam- 
ages cannot  be  estimated,  in  detenmo- 
.  ing  whether  the  judgment  in  the  coontT 
court  is  biore  favorable  to  the  appel- 
lant than  the  offer  of  the  respondent, 
and  if  the  damages  not  including  the 
interest  would  warrant  a  judgment 
more  favorable  to  the  delendtint  bj 
more  than  ten  dollars  than  the  unae- 
oepied  offer  of  plaintiff,  defendant  is 
entitled  to  costs.  iPikt  agt«  •/oAjum,  47 

N,  jr.,  1.) 

30.  Where,  in  an  action  upon  contract 
tried  by  a  referee,  the  recovery  is  less 
than  fift^  doilHra,  the  question  whether 
or  not  It  was  an  a<^ion  of  which  a 
court  of  justice  of  the  peace  had  jnris- 
diciion,  under  subdivision  4  of  section 
54  of  the  Code,  must  be  determined 
by  the  tacts  found  by  tbe  referee, 
which  are  conclusive  upon  the  parties 
for  that  purpose^  and  upon  those  facta 
the  law  determines  the  question  of 
COBC4.  (FvkUer  agt.  Conde,  47  N,  Y^ 
89.; 

31.  Plaintiff'recovered  judgment  in  jus- 
tices' conrt  for  ninety -five  dollars  dam- 
ages and  costs.  Del'endaut  appealed  to 
the  county  court,  stating  his  grounds 
of  appeal,  '*  that  judgment  should  have 
been  more  favorable  to  him  in  this  par- 
ticular, to  wit:  that  suid  judgment 
should  not  have  been  for  more  thun 
twentv-five  dollars  damages,  besides 
costs.''  '  Plain  tiff  made  no  offer  to 
modify  judgment,  and  recovered  in  the 
county  court  foriy-uine  dollars  dam- 
ages: 

Heldf  that  defendant  was  entitled  to  costs 
of  the  appeal.  ( Youngkohu  agt.  JVu^or, 

32.  In  an  action  brought  by  a  husband 
against  the  wife,  to  nave  tbe  marriage 
declared  void  by  reason  of  her  former 
marriage,  upon  the  final  hearing  niid 
decision  in  favor  of  the  wife,  the  conrt 
has  power  to  award  her  extra  expenses 
and  counsel  fees  bevond  the  taxable 
costa.  (Griffin,  agt.  d»i;«»,  47  N.  T., 
134). 

33.  The  court  of  ori^nal  Jnrisdictioii 
ma^y  in  its  discretion,  lequire  the 
plaintiff  in  an  action,  Buing  as  an  ex- 
ecutor, admiuisirator,  or  trustee  of  an 
express  trust,  to  give  security  for  costs 
4inder  section  317  of  the  Code  at  any 
time  during  the  pendency  of  the  action, 
either  be^re  trial  and  judgment  or 
pending  an  appeal  to  the  general  term 
of  Uie  court  from  a  judgmeiiL  The 
conrt  may  require  such  feciiricy  for  the 
Costa  already  uccrueu  or  entered  on  tbe 
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jadgmeiit  appenled  from  as  well  as 
tbo:)e  that  shall  thereHfler  accrue,  or 
Uinii  the  reqtii»itioii  to  costs  that  shall 
accrue  in  ilie  future.  (<?«2A«y  agt. 
Purdif,  47  N.  F..  67^) 

iSto  Usury.  [60  Jiarb.) 

35.  Where  the  defendant,  before  answer- 
ing'iu  li  jUHtice'H  conrt,  offered  in  dne 
form  under  seciiou  6-1,'  sabdivision  15, 
of  the  Code,  U)  ullow  jadgmeni  against 
him  for  a  certain  soiu,  and  npon  plea 
of  title  the  action  was  disconiiuned 
aud  brooght  iu  the  supreme  coon : 

JBeld,  that  the  action  here  was  identical 
with  that  in  the  jnst ice's  court,  and  the 
defijudant  entitled  lo  costs  on  recovery 
by  the  plainiitr  of  less  than  the  sum 
offered.  {Niagwa  FcUli  Stupeiuion 
Bridge  Co.  agt.  Bu4:kmafit  4  Jxuuinff, 
523.) 

£ke  £x£CUTioM.  (4  LanMff.) 

COUNTY. 

See  BoASD  of  Supehyisobs.  (46i!r.  T,) 

COUNTY  BONDS. 

1.  A  county  bond  issned  to  obligee  or 
bearer  (tossesaes  all  the  elements  of 
commercial  pai)er,  and  is  subject  to  all 
the  rales  whicii  pertain  to  commercial 
paper,  and  a  purchaser  and  holder 
thereof,  U  enuiled  to  all  the  rights 
whicli  attach  to  neu^otiable  instru- 
ments. (LindsUy  ugt.  Diefendorft  ante, 
357). 

3.  A  purchaser  of  such  a  bond,  in  good 
faith,  for  full  value,  and  without  notice, 

Sossesses  a   perfect   title  thereto  by 
elivery.  {la.) 

8.  An  action  and  an  injwnetion  order 
restraining  the  party  in  possession  of 
such  bona  from  negotiating  or  dispos- 
ing of  it,  is  not  notice  to  a  subse- 
qnent  bona  fide  purchaser  for  value,  in 
the  nature  of  lie  pendene  at  common 
law,  as  such  notice  does  not  apply  to 
oommerciul  paper,  the  title  to  which 
passes  from  Laud  to  baud  bydelivery. 
(Id,) 

COUNTY   CLERK. 
See  Judgments.  (4  Laneinq,) 
COUNTY  COURT, 

Bee  Costs.    (47  N,  r.) 

COUNTY  OFFICERS, 
See  County  Clerk.  (4  Lansing.) 

COUSTY  JUIHJE.   (Id.) 


SniBIFF.    (Id) 

SuPfiavisouB.  (Id.) 

COUNTER-CLAIM. 

L  In  aetion  brought  to  reooTar  dfiin* 
ages,  for  the  allied  nnanthorised  sale 
01  stock,  the  answer  setting  np  a  coun- 
ter-claim, it  was  proper  for  the  referee 
to  state  an  account  between  the  par- 
ties, and  to  give  judgment  in  favor  of 
defendants  lor  any  balance  fonnd  dne 
them  on  account  of  stocks  pnrchaied 
for  plaintiff.  tHiewart  agt.  Drake,  46 
2f.  r.,  449.) 

practiob.  :47jv:  r.) 

Equity.  (60  Barb.) 
Dkfemsbs.    \,i  Lansing.) 
Insurakcb.    {Id,) 
T&usTB  A3HD  Tbustebs.    {IbL) 

COUNTY  jrUDQE. 

1.  A  motion  to  dieeolve  an  uywnction,  may 
be  made  bi^ure  answer  pni  in  (Town  of 
Middlelovm  agt.  The  Bondout  S  Oh 
wego  B.B.  Co.,  ante,  144). 

2.  A  county  judge  has  no  power  or  juris- 
diction, on  granting  an  injunction  ex 
parte^  to  grant  an  order  to  show  eauss, 
retainable  btfnre  hvaufif,  why  such  in- 
junction should  JLOt  l>e  centvniMd.  (Id.) 

3.  A  eimwty  fudge  cannot  hear  a  eoniuted 
viotion  as  to  an  injunction  ;  because  it 
requires  the  motion  on  notice  to  vacate 
shall  be  made  before  the  ouurt ;  and  to 
show  cause  why  the  iignnoiion  should 
not  be  continued,  being  equivalent  to 
a  notice  of  motion  for  that  purpose,  he 
has  no  jurisdiction.  {Id,) 

4.  Where  a  county  judge  grants  an  ad 
iitleriM  order  of  injnnotion.  with  an 
order  to  show  cause  returnable  before 
him  on  a  certain  day,  why  suoh  in- 
junction shovid  not  be  continned,  bv  a 
non-appearance  of  the  parties  bezcre 
him  to  show  cause  on  the  day  specified, 
Uie  injunction  ceases,  aud  there  is  none 
to  be  vacated.  {IdA  . 

Sw  The  business  which  cofforaHons  were 
created  to  carry  on  is  not  to  be  sus- 
pended, nor  are  their  direetors  to  bo 
restrained  from  the  disci large  of  their 
different  duties,  exeept  by  the  ccmH 
and  upon  notice,  (Id.) 

6.  On  an  examination  of  a  psrtras  a 
witness  under  sections  890  and  891  of 
the  Code  before  a  county  Judge,  the 
judge  has  the  power  to  compel  Uie 
party  to  answer  any  and  all  <|ue8tioiM 
.  which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings 
in  the  action.  (ifiMi^s  agt.  Qilberi, 
ante,  219). 
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r.  Where  the  defendant  is  examined  he 
may  be  compelled  to  Hut^wer  qaestions 
relating  to  the  defense  interposed  by 
him.  and  not  neitinent  to  the  affirm- 
ative claim  uiaae  ifi  the  plaintiff's  com- 
plaint,  as  well  as  u>  such  facts  as  are 
essentitil  to  euahle  the  plaintiff  to  make 
out  his  case  as  alleged  in  the  oom- 
plaint   {Id,) 

.8.  A  eouniy  judge  has  aathority  to  make 
an  oi-der  out  of  couit^ — ^ai  chambere-^ 
to  9tay  pi'oceedlnas  on  a  judgment  nntil 
the  hearing  and  decision  of  a  motion 
for  a  new  trial  in  the  connty  court. 
(  Ward  agt.  Bundy,  anU,  9M}. 


Bu  Common  Schools.  ^60  Barb.) 

Kailkoad  ^UiriCIPAL  Bo»d9,     (4 
JjOMsing.) 

COURT  OF  APPEAL& 

1.  The  oireamstanoe  that  an  appeal  has 
'  been  taken  from  the '  deciition  of  the 
coart  of  appeals  td  the  supreme  court 
of  the  United  Sutes,  cannot  absolve 
tnis  court  from  following  the  decision. 
By  this  court  the  decision  of  the  trib- 
anal  of  lust  resort  of  the  state  must  be 
considered  the  law  of  the  laud,  until  it 
thall  have  been  reversed.  (BochetUr 
and  Oeneiee  ValUy  Bdxlroad  agt.  Tht 
Clarke  National  Bank,  60  Barb,,  234.) 

^  Arr^BAL.    (4  Laiuin^,) 

COURT  OF   COIOfON  PLEAS  OP 
NEW  YO^K  CITY. 

ito  Aoriow.   (47  N,  T,) 
Equity,  {fd,) 

JultlBOIOTiON.    (JdJ) 

COURTS    OF    OYER    AND    TER- 
MINER.    * 

L  Sin  je  the  adoption  of  the  constitution 
of  '  B46,  the  orKauization  of  courts  of 
oyer  and  terminer  is  \vlthin  the  con- 
trol of  the  legislature,  with  the  single 
exception  that  a  |nstice  of  the  sppreiiie 
oouft  roust  be  a  cieniber  of  the  court, 
and  must  preside.    (iSssi^^  agt,  Pe<^(e, 

9.  The  legislature  may  associate  other 
iadicial  officers  'with  'the  presiding 
ijnstioe,  or  provide  fpr  commissioners 
to  act  with  him,  to  allow  .him  to  pre- 
ude  wiihoot  associates,  making  nim 
the  sole  judge  of  the  oonct  The  word 
'*  preside,"  as  used  in  section  6  of  article 
tf  of  the  constitution  of  1846,  and  in  sec- 
tion 7  of  the  same  article  as  amended 
in  i869,  does  not  necessarily  imply  that 
he  moat  have  associates.  ^Id,) 


3.  Those  portions  of  the  acts  of  J  853  and 
1857  (chapter  217  and  35*2,  laws  of 
J853,  and  chapter  446.  laws  of  1857^, 
amended  tlie  charter  of  the  city  of  New 
York.  permittiu)f  courts  of  oyer  and 
terminer  in  and  fur  the  city  of  New 
York,  to  be  held  by  a  justice  of  the 
supreme  court  alone,  were  not  repealed 
by  the  general  rapealing  cluu&e  in  tbto 
'*  act  to  reorifauize  the  local  govern- 
ment of  the  dry  of  New  YorK."  (§ 
120,  chap.  137,  laws  of  1870.)  {Id.) 

4.  The  Code  of  1848,  did  not  supersede 
the  provisions  of  the  judiciary  act  of 
1847  (chfcpier  *280,  laws  of  1847j,  organ- 
ising the  courts  of  oyer  and  terminer 
throughout  the  stare.  The  provisions 
of  section  24  of  that  act,  and  of  seotioa 
17  of  the  Code  substituted  therefor, 
have  no  i-elaiion  to  the  organization  ana 
composition  of  several  courts,  but  sim- 
ply provide  for  an  apporiioumeut  of 
the  business  amonv  the  judticee  of  t^ 
supreme  court,  and  a  designation  of  Uie 
time  and  place  of  holding  the  different 
courts.  {Id.) 

COURT  OF  8ESSI0N& 

See  Indiobnt  Pbrsoms.   (47  N,  71) 

CR£DiTOR& 

1.  There  is  no  propriety  in  allowing  oiM 
creditor  to  make  a  motion  for  a  re- 
ceiver and,  by  stipulation  with  Uie 
attorney  for  the  defendanta.  to  allow 
the  proceedings  vo  lie  dormant  ,for 
months,  until  other  creditors  proceed 
to  collect  their  claims,  and  then,  b;y 
consent  of  the  attorney,  attemfftt  to 
gain  a  prioritv.  {McUter  of  Ute  NtUional 
Mechanic/  banking  Auociation  a|rt. 
The  Mariposa  Covupany.  60  Ba/n^ 
433.J  ^  ^^  ' 

2.  The  rule  which  is  applied  to  dormant 
executions  should  be  appi  ied  to  each 
proceedings,  and  the  vigilant  creditor 
should  be  allowed  priority  ;  especially 
when  it  is  apparent,  from  all  tne  ^te 
in  the  case,  tliat  there  has  been  col- 
lusion in  regard  to  the  prosecution  ot 
the  claim  of  one  creditor,  to  defeat  the 
claim  of  the  other.    {Id.) 

Hu  HUB^ABtD  A^OD  WlJ>B.    ($0  BotSw) 

CREDITORS'  ACTION. 

8m  kKBMK^.  (4  lianting,) 

CREDITORS'  SUIT. 

1.  An  action  in  the  nature  of  a  )ndgmeill 
creditor's  bill  Is  still  allowable,  under 
the  Code.  {BariUit  agt.  Drew.  60 
Barb.,  64a)  . 
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CRIMINAL  LAW. 

iSlf0  False  Staxpb  and  Tradb  Mabxb. 
(47  If,  r.) 

1.  A  party  convicted  of  a  misdemeanor, 
and  Bentenced  to  imprisoameut,  has 
a  right  to  be  heard  upon  an  appli- 
cation to  be  heard  npon  an  applica- 
tion to  be  let  to  bail,  ander  the  Re- 
vised Slatotes,  (1  B.  S.,  765,  $  19, 
Sdm.  m2. /)  even  after  the  execution 
of  the  Judgment  has  commenced ; 
where  a  writ  of  error  has  been  al- 
lowed, with  a  dii-eccfbn  that  it  shall 
operate  as  a  stay  of  the  execution 
of  the  jadtcment.  {Tfu  People  agt. 
^iMbee,60Barb,,jm') 

U,  The  office  of  a  writ  of  eertunxtri,  in  a* 
criminal  case,  issnc^  under  the  pro- 
tImous  of  the  Revised  Statutes,  after 
trial  and  before  judirment,  is  only  to. 
brini^  up  the  indictment,  the  proceed- 
ings on  the  trial,  and  any  bill  of.ex- 
cepiious  that  may  have  been  taken ; 
ana  it  presents  for  view  only  the  Ques- 
tions arising  on  the  indictment  ana  .bill, 
of  exceptions.  (The  PeopUasL  BeagU.i 
60  J5ar6.,  527.) 

8L  In  criminal  cases,  exceptions  can  be 
'  taken  only  on  the  trial,  and  to  the  rul- 
ings of  the  court  as  to  the  admission  or 
rejection  of  evidence,  or  npon  other 
qnestions  presented  on  a  trial  before  a 
Jury,  and  not  in  any  caee  to  the  jutdg- 
meut  or  order  of  tiie  court  upon  a 
demurrer.  (Id,) 

f 

4.  By  the  common  law,  hnsband  and' 
Wife  cannot  be  witnessed  fot'  ^ach 
other.  The  provisions  ^f  the  Code  of. 
Procedure  do  liot  anplj  to  proceedings- 
nnder  the  criminal  law.  And  the  act 
of  1869.  (ch.  678,)  allowing  persons 
charged  with  crime  to  be  witnesses  in 
their  own  behalf,  relates  only  to  the> 
party  eharfred  with  crime.  Hence, 
upon  the  trial  of  an  indictment,  the 
prisoner's  wife  is  an  incompetent  wit- 
ness for  him.  {Jd,) 

See  EviDKiSCB.  {4  Laneing.) 
IVDIOTMSMT.    (Id.) ' 

CRIMINAL  TRIAL. 

0m  Falsib  Prbtskbu.  X47  HT,  JT) 
Tmai.  {Id)' 


dama(^e;s. 

L  Interest  npon  the  ▼alae  of  property 
lost  or  destroyed,  by  the  wrougiul  or 
negligent  act  of  d^f^iidanti  it  a  proper 


item  of  damages.  (Parrott  agt.  JEl 
and  ir.  r,  lee  Co*.,  46  N.  F.,  361) 
2.  Where,  nnder  sec.  165  ot  the  Code, 
defendant  in  an  action  of  libel  or  slan- 
der pleads  the  truth  of  the  matter 
charged  as  defamatory,  and  also  mat- 
ters in'  mitigation,  the  allegations  in 
justification,  akhongh  nnsiitttained  by 
proof,  are  no  longer  evidence  of  jnalice, 
to  be  considered  by  the  jury  and  taken 
as  enhancing  plaintiff's  damages. 
{Klinck  agt.  Oolby,  46  li,  r.,  427.) 

Z,  In  action  against  a  common  carrier 
for  a  failure  to  transport  and  deliver 
goods  in  accordance  with  his  contract, 
the  measure  of  the  damages  is  the  value 
of  the  ^oods  at  the  place  of  destination, 
at  the  time  they  should  have  been  de- 
livered pursuant  to  the  contract,  and 
in  the  condition  the  carrier  nndertbok 
to  deliver  them,  less  the  price  to  be 
mud   for  his  services.     iJSturges*  agt. 

4.  An  action  can  be  maintained  by  the 
owner  of  land  for  an  entry  thereon  and 
ouster,  but  damages  can  only  be  re- 
c<^vei«d  for  the  simple  entry  and  ouster, 
and  not  for  the  continual ioii  of  the  tras- 
pass.  ^hoBe  damages  are  only  recov- 
erable after  the  possession  has  been 

•  regained.  (Church,  Ch.  J.,  Groybb 
and  AtLBir,  J  J. ,  jconcniiing. }  ( Wb/der 
agt.  The  B,  and  L,  S.  B,  B.  Oc,  46 

See  ^hriDisNCB.  /46  N,  T.) 
JURISDICXIQ^.     {Id,} 

5.  In  the  absence  of  any  special  con- 
tract, the  faw  implies  an  agreeinent 
npon  the  part  of  a  common  cai^fier 
to  transport' merchandise  within  a  Rea- 
sonable time.  If  he  negligently  omits 
so  to  do.  and  the  market  vhIuc  of  'the 
merchandise  falls,  the  measure '  of 
damages  is*  the  diff*erehce  in  Its  value 
at  the  time  and  place  it  ought  to  have 
been  delivered,  and  at  the  tilne  of  its 
actual  delivery.  (Ward  agt  If.  T.  O, 
B,  B.  Co,,  AT  IT,  r:,  29.) 

6.  Exemplary  damages  may  be  allowed 
in  actions  based  npon  negligence, 
where  such  negligence  is  so  wntn  and 
culpable  as  to  evince  utter  recklessness. 
\OaldweU' SLgt.  If.  J,  StMmboat  Co,,  V 

if.  r..  S8a.) 

7.  Corporations  are  ^not  exempt  .from 
punitive  damages  in  a  proper  case. 
lid.) 

8.  In  an  action  bronght  to  recover  dam- 

*  a^es  for  the  death  of  a  cliild  three 
years  old,  under  the  provisions  of 
chapter  450,  Laws  of  1847,  as  amended 
by  chapter  S^6,  Laws  of  1849,  the 
aosence  of  proof  of  special  peoaniary 
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damafce  resnlriiiff  from  tHe  death  of 
ihe  child  will  not  luatify  the  conrt  iu 
nousuiiing  tiie  plHiutii!  or  iu  directing 
ilie  jurv  to  find  onlvDominnl  damaicee. 
Ukl  Hif't.  i'2d  SL  atui  0. 8.F,B,B,  Co.^ 
47  N.  r.,  372.) 

Jki  Contracts.    (47  N.  r*.) 
Fkaui>.     (Id.\ 
Warranty.  (60  Barb,) 

9.  In  leplevin  for  a  horse,  the  plaintiff 
gave  bonds  und  obtained  the  properly, 
which  WHS  retaken  b^  the  defendant 
on  secnriiy  given  by  him.  No  ground 
for  exemplary  damages  to  plaintiff 
was  shown,  ^he  court  charged  that 
if  the  plaintiff  recovered,  be  was  en- 
titled, to  actual  damages  tor  detentiou, 
to  recover  for  ase  of  ibe  horse : 

Htld^  that  the  charge  was  error.  TwisMim 
agt.  Sicartj  (4  Lavaing^  263.) 

&0A88B88OR8.  ULdMting.) 
Chattkl  Mortqagk.    (Id,) 
Fbdrkal  Courts.  {Td.) 
Highways  and  Stbbbts.  {IdJ) 
Kailroad  Company.    (Id,) 
Balu  of  C11A.TTKL6.  (Id,) 


DEBTOR  AND  CfiEDITOR. 

See  Partnership.    (47  JV.  T.) 

1.  The  law  devotes  all  the  property  of  a 
debtor,  both  real  and  personal,  to  the 
payment  of  hia  debts;  and  if  a  debtor, 
instead  of  paying  his  debts,  nses  his 
personal  property  upon  the  real  estate 
of  another,  so  that  it  becomes  part  of 
sncb  real  ty.  for  tlie  purpose  of  defraad- 
ing  his  creoitors,  and  preventing  them 
from  obtaining  eatisfaction  of  their  de- 
mands out  of  his  property,  with  the 
knowledge  and  cousent  of  the  owner 
of  the  if^alty,  the  judgment  creditor 
may  follow  the  property  into  the 
hands  of  the  owner  or  the  premises 
thus  benefited,  and  fasten  his  judgment 
npon  snch  premises,  to  the  extent  of 
the  debtor's  property  therein.  {Itham 
agt.  Skafet,  GO  BarK  317.) 

3.  There  is  a  distinction  between  the 
property  of  a  judgment  debtor,  as  sach, 
ana  his  gratuitous  services  in  man- 
aging bis  wife's  business.  (Id,) 

iS^  Corporations.  (^  Barb,) 
Creditors.  (Id,) 
Fraudulent  Conveyance.  {Id,\ 
Husband  and  Wife.    (Id.) 
Principal  and  Agent.  (Id.) 
Vendor  and  Purchaser,  (id,) 
Action  (4  Lanting.) 
Insoltbncy.  (Id.) 


DECLABATIONS      AND      ADICU- 
8I0N& 

Set  Deed.    (46  N.  T.) 
Evidence.    (Id.) 
Husband  and  Wife.    (J3) 
Evidence.  (4  Lantimg,) 

DECBEK, 

See  Foreign  Judgment.     (46  if.  Jl) 
Judgment.  (4  Lamiikg,) 

DEDICATION. 
See  Lub&axy  Propbbtt.    (47  if.  JI) 

DEED. 

1.  Permanent  and  visible  monuments 
ferred  to  in  a  deed,  will  oonirol  co 
distances,  and  quantity  ;  but  when  tba 
monument  called  for  is  not  found,  nor 
its  location  or  existence  proven,  th« 
lands  must  be  located  by  the  other 
parts  of  the  description.  'And  where 
the  ^rant  describes  the  premises  by 
definite  and  distinct  boundaries,  fron 
which  the  lands  conveyed  may  be 
located,  no  extrinsic  facts  or  parol 
evidence  of  intent  can  be  resorted  to^ 
to  control  or  vary  the  description. 
(Dr€w  agt.  Swift  46  N,  T.,  201.) 

3.  In  a  deed  of  a  flouring  mill  and  firs- 
mises,  was  contained  the  foHowi&g 
grant:  ** Together  with  the  privile^ 
of  taking  from  the  mill  race  375  eabM 
inches  oi  water  nnder  thirteen  feet 
head,  when  there  shall  be  so  mach 
water  in  said'raoe,"  etc.: 

Heldt  the  deed  granted  the  privilege  oil 
taking  from  the  race  375  inches  of 
water  and  no  more,  nnder  whatever 
head  the  grantee  might  take  it,  up  to 
thirteen  feet,  (Rapallo,  J.)  (2bi^ 
ranee  agt.  Ccnger,  46  N,  T.,  340.) 

3.  The  recital  in  a  deed  was  in  substancei 
that  it  was  made  in  puraaaooe  of  aeon 
tract  with  A.,  of  whom  the  grantee 
was  assignee,  and  as  sach  enutled  to 
the  conveyanoe  t 

Held,  that  the  legal  inference  from  thn 
facts  stated  was  in  snpport  of  the  titl«, 
and  there  was  nothing  therein  impo^ 
ing  upon  a  lena  fide  mortgagee,  th« 
dnty  of  examining  the  contractor  as- 
signment, for  the  purpose  of  ascertain- 
ing if  there  were  latent  defects  in  tb« 
title,  or  latent  equities  in  favor  of  tb« 
assignor.     (Acer  agt.  Weticoit,  46  J^ 

jr.,  «io4.) 

Sm  Equttt.    (46  N.  T,) 

Tenants  m  Commox.    {IbL)    • 
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4  It  is  not  within  the  eonbtitntional 
power  vt  congress,  to  presenile  for 
the  States  a  rule  for  the  trHnsfer  of 
property  within  them.  A  deed,  there- 
foie,  is  not  iuvHlid  becaose  not  duly 
stamTMsd.  i  Jfoors  agt.  Moony  47  N,  JT., 
467.)* 

8m  EviDBNCBS.    (47  IT.  T,) 
Tax  Sales,    {/d.) 
ADVKRS^fi  P08SB88ION.  (60  Sar^.) 
Bjectmbnt.  {Id.) 
Husband  and  wife.    (7<f.) 
Lfmitatioks,  Statute  of.    {Id,) 
*  Bbfokmation  of  Deed.    {la.) 
Defences.  (4  LansiMff.) 
Dower.  {Id.) 
Easement,  (m.) 
Evidence.  [Id.] 

Mistake  of  Law  and  Fact.    (Id.) 
Tbubts  AND  Trustees.  {Id.) 

DEFAULT. 
Bm  Appeal.  (4  Lansing.) 

DEFENSES 

1,  Plaintiif  delivered  certain  negotiable 
bonds  to  defendant  for  sale,  who, 
upon  discovering  they  were  stolen 
bonds,  refused  to  sarrender  them,  but 
notified  the  original  owner.  The 
latter  brought  an  action  to  recover 
possession,  and  the  bonds  were  taken 
oy  the  sheritf.  by  virtue  of  process 
tlierein.  After  this,  action  was  brought 
for  the  conversion  of  the  bonds  by 
defendant,  plaintiff  was  made  defend- 
ant in  the  replevin  sniu 

JSeld,  that  latter  snit  was  no  defense  if* 
this  action.  ( Welch  agt  S<Me,  47  JVl 
r.,143.)  b       «y, 

S.  Equitable  defenses  anc}  counter- 
claims to  actions  at  law  are  confined 
to  the  cases  in  which  a  court  of  equity, 
if  its  jnriddiciion  were  invoked  by  ac> 
tion,  would  restrain  or  limit  the  suit 
at  law,  and  grant  equitable  relief 
against  it  {Cramer  agU  BexU/%  4 
LantiHff,  291). 

8L  Where  a  defendant  sets  np  and  seeks 
an  adjudication  in  his  favor  upon  an 
equitable  defense,  or  counter  claim,  he 
is  pro  hoe  vice^  in  a  court  of  equity, 
and  must  relv  upon  its  principles  to 
maintain  his  claims.  {Id.) 

4.  In  an  action  of  ejectment  the  plaintiff 
elaimed  under  a  deed,  with  warranty 
from  the  defendant's  grantees.  The 
defendant  pleaded  in  defense  and, 
against  objection,  pioved  a  mutual 
Bustake  between  himself  and  liis  said 
grantees,  by  which  the  premises 
elaimed  were  unintentionally  des- 
eribed  in  his  deed  to  ihem : 


EJtld,  that  the  defense  was  in  effect^  a 
claim  to  have  tho  deed  to  the  plam- 
tiff's  grantors  reformed ;  and  as  equity 
could  not  decree  reformation  of  that 
deed  in  an  action  to  which  the  grantees 
therein  were  not  parties,  it  could  not 
nphold  the  defense  in  the  action. 
{duht  agL  8h$pardf  4  Lantwg,  335.) 

6!fe  Bail.  (4  Lannng.) 
'  Bridges.    (Id,i     * 
Contract,  {la.) 
Donatio  Causa  Mortis.  {Id.) 
Executors  and  ADHiMisTRAToak 

{Id.) 
Insolyenot.  {Id.) 
Insurance.  {Id.) 
Order  of  Court.  (Id.) 
Statute  of  Limitations.  (JKZ.) 
Usury.  {Id.) 

DEFINITE  AND  CEBTAIN. 

2.  A  motion  to  make  more  definite  and 
certain,  under  section  160  of  the  Code, 
should  point  ont  wherein  the  allegea 
defect  consists.  {BaUJmh  agfi.  Mmh 
Aam,  oafs,  271). 

DELIVERY. 

^  Contract.  (A  Lantwg.) 

Donatio  Causa  Mortis.   (Jd.) 
Sale  of  Chattels.   (Id.) 

DEMAND. 
iSse  Foreclosure.  (4Za3UM^.) 

DEMISE. 
Sm  LsAsa.  (4  Lansinff.) 

DEMUBBEB. 

Ste  Appeal.    (47  IT.  T.) 
Practice.    {Id.) 
Trial.    {Id.) 
Foreclosure.  (4  Laitting.) 

DEPOSITION. 

1.  Section  401  of  the  Code  does  not  au- 
thorize an  application  for  a  reference 
to  the  deposiiou  of  Aparty  to  the  action 
under  that  section.  (Cockey  agt.  Hurd, 
ante,  140.) 

2.  A  deposition  taken  under  a  commis- 
sion will  not  be  excluded  because  an 
answer  to  a  cross  interrogatory  is  not 
full.  If  such  answer  is  not  clearly 
evasive,  a  party  desirous  of  eliciting 
further  fnots  can  do  so  only  by  obtain- 
ing a  re-execntion  of  the  commission. 
(Baha-  agt.  Sjaencer,  47  If.  Y.,  5&L) 
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DEPOSITOE. 
Sea  Baitkb  akd  Banking.    (46  If,  T,) 

DESCRIPTIO  PEK80N£. 
8kt  JuDOMBNTS.    (4  Latuinff,) 

DE;gCENT. 
Set  Equitablb  Contbrbion.   (4  XcmU- 

DEVISE. 

1.  A  devise  to  nn  hinncorpomted  charita- 
ble association  id  void,  and  is  not  made 
valid  by  the  iiicornomiion  of  such  as- 
sociatifHi  after  the  aeaih  of  the  testator. 
So.  also,  a  rtubceqiienl  aniendmeut  of  its 
charter,  impHrtH  no  validity  to  a  devise 
to  a  corporation,  not  anihorized  to  take 
at  Ute  ti  Jie  of  »ach  death.  (  White  et 
oLExrs.  iigt.  Howard A^  N.  F.,  144.) 

2.  A  devise  to  a  corporation  or^nized 
ander  ihe  laws  of  another  state,  is  void, 
anless  it  is  aaiborized  so  to  take  by  a 
BtaiQie  or  this  state,  althongh  by  its 
charter  it  has  that  authority.    (Id,) 

3.  A  devise  of  lands,  with  power  of 
abs<ilutf  diKpcstil  for  the  ase  of  the 
devisee,  wiinoat  anything  to  qualify 
the  Mroi*(lH,  is.  a  gift  in  fee  simple. 
{Terry  »k'.  W^iw,  47  N,  K,  512.) 

4.  The  word  **  estate  "  need  in  a  devise 
refers  lu  tiie  testator's  tide,  and  indi- 
cates an  intent  to  give  all  the  estate 
or  interest  in  the  property  which  the 
testator  can  diii|K>se  of  by  will,  anless 
by  express  terms  or  by  necessary 
implivHtion  it  appear  that  it  was  ased 
M  descripiive  of  or  referring  to  the 
corpus  of  the  property,  but  it  may  be 
controlled  by  other  portions  ol  the 
will.    (Id.) 

5.  By  a  clause  in  the  testator's  will  he 
devised  as  follows:  "  I  give  and  deviie 
to  my  H4MI  N.  ihe  K.  farm,  as  it  is  now 
occupied  by  him,  lo  be  held  and  en* 
joyed  by  iiini''  for  life;  "and  after  the 
death  of  my  said  son  N..  I  give  and 
devise  the  said  K.  farm  to  his  chil- 
dren.'* Before  the  dare  of  the  will  the 
K.  farm  had  b^eu  divided  by  a  snr* 
veyor's  line,  the  son  occupied  that  por- 
tion of  the  farm  on  one  side  of  the  line  ; 
and  whether  he  or  the  testator  occu- 
pied the  other  portion  was  in  dispute: 

Sdd.  that  conceding  the  son*s  occnpation 
to  nave  been  only  of  one  portion  of  the 
farm,  (lie  whole  passed  to  him  under 
the  device  (Sharp  agt  JHnimiekf  4 
Lanting^  496.) 

't,  A  testator  devised  hia  real  and  per- 


■onal  estate  to  his  wife  for  her  use  and 
beneilt  until  his  youngest  child  should 
be  twenty-one ;  or,  in  case  such  child 
should  not  attain  that  age,  until  the 
age  of  his  next  youngest  child  shuuld 
reach  twenty-one ;  when  he  direcied  hia 
estate  to  go  one  third  to  his  widow 
and  the  remainder  among  his  children. 
The  testator  bad  three  children : 


Jltld,  that  upon  the  testator's  decei 
the  widow  took  an  estate  of  inherit- 
ance in  one  third  of  the  estate,  and  fpr 
years  in  the  other  two  ihiids ;  and  the 
children  a  vested  remainder  in  feu 
descendible,  devisable,  and  alienablu 
by  them.  (Tracy  agL  Xmetf  4  LansiMf^ 

See  Ai>VBR8B  P088B88ION8.  (4  LandUg,) 

DILIGENCE. 
iSiM  Salb  OF  Chattels.  (4  Zatuinff.) 

DIKECTORY  STATUTK 
See  Loan  Commissiokbrb.  (4  LantUig.) 

DISCHABQE. 
See  Bankbupt  Act.    (46  N.  K) 

DISCHARGE  OF  JUDGMENT. 
See  Judgments.  (4  Lansing.) 

DISCHARGE  IN  INSOLVENCY. 
See  Imsolvevct.    (4  Lansing.) 

DISCRETION. 

See  Appbal.    (46  IT,  T,) 
Appbajl.  (4  Lansing.) 

DISCONTINUANCE. 
See  Costs.    (4  Lansing,) 

DISLOYALTY. 

See  Contract.  (4  Lansing.) 

DISQUALIFICATION. 

See  Bastardy  Prockbdikos.   (4  XaiM> 
wg.) 

DISTRIBUTION. 
See  Arrbst.   (4  Lansing.) 

DISTRICT  COURTS  OF  THE  CITT 
OF  NEW  YORK. 

See  ACTZOH.    (47  N,  T,) 
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DITCHES  AND  DRAINS. 
BktBtJVFACE  Wateb.  (4  XJansiftg.) 

DIVORCE. 

.1.  In  AH  action  for  divoire  bronght  b j  the 
bnebaiid  against  the  wife,  foradiili^ry, 
tlie  defemiunt  is  eniiileJ  lo  an  allow- 
ance H8  counsel/ees  to  enable  her  to  de- 
fend the  Hciion,  where  she  interposes  a 
defense  of  recriniinntory  churjbces  of 
adaltery  against  the  plaintiff,  including 
an  act  of  adultery  lonnd  ti^fainst  the 
plaintiff  on  a  funiier  triil,  but  which 
was  sLowu  to  have  been  condoned  by 
the  wife.  (Miller  agt.  Miller,  aaUy 
125.) 

2.  And  it  is  no  yulfd  objection  to  soch 
allowance,  that  the  purliefl  to  this  ac- 
tion, on  a  former  occasion,  voIuntaHiji 
'with  the  assent  of  iheir  counsel,  en- 
tered into  an  agreetnent  for  a  separa- 
^pn  from  bed  and  board,  and  for  a 
eetilenient  of  all  suits  between  them  ; 
and  that  the  husband  in  pursuance  of 
that  agreement  transferred  and  de- 
livered to  the  wife  some  $'2,000,  in 
property  which  she  atfreed  to  receive 
and  accept  in  lieu  of  dower,  and  of  all 
right  in  his  pix>perty  and  "  in  tuH  for 
all  future  charges  or  liabilities  for  her 
■npporc."  {Id.) 

SL'A  decree  of  divorce  obtained  in 
ahother  state,  the  defendant  not  being 
■6tved  with  procesa,  and  both  parties 
at  the  eommeneetnent  of  the  snit  and 
during  its  pendency  being  residents  of 
this  state,  is  invalid.  {Boffman  agt 
^o^A,  46  N,  r.,  30.) 

4  A  decree  of  divorce,  granted  by  a 
court  in  Ohio,  where  neither  of  the 
parties,  in  fact,  resided  at  the  time, 
witltont  any  appearance  by  the  defend- 
ant, or  notice  to  him,  except  the  pub- 
lication of  a  notice  to  appear,  m  ,a 
newspaper,  is  not  valid  and  bindiiiff 
here,  so  as  to  annul  a  marriage  sof 
emnized  in  tiiis  state.  (Following  the 
decision  of  the  court  of  appeals,  in 
JTe/r-agt.  JTcrr,  41  iV.  r.,  273.)  {Plulp$ 
agt.  Baker,  60  Barb.,  107.) 

ft.  If  such  a  decree  contains  a  direction 
for  the  payment  of  alimony,  it  is  void 
in  this  stale,  as  to  the  alimony,  what- 
ever its  eii'ect  may  ho  u|K)n  the  mar- 
riage ;  and  will  furnish  no  foundation 
torau  action  here  to  recover  the  al- 
imony awarded  by  it.    [Id.) 

6l  a  decree  of  divorce,  a  vinntU  ma- 
irimonii^  gmnted  in  Iowa,  for  cruel 
and  inhunnm  treatment  and  desertion, 
before  the  nlainiiff  has  obtained  a  res- 
idence in  tnat  state,  the  cause  occui- 


rihg  while  the  pArtiea  were  domiciled ' 
here,  and  the  defendant  never  having 
resided  in  Iowa,  is  not  valid  for  any 
pur{>ose  here.    [Holmei  agt  Holmea,  4 
Jjaiuinff,  388.) 

7.  Service  of  the  process  of  an  Iowa 
court,  in  this  state,  gives  no  jurisdic- 
tion to  such  court  to  deci*ee  a  divorce. 
{Id.) 

See  Appeal.  (4  Lansing,) 
EVIDENCB.  ild.) 
EXKCUTION.    {Id.) 

Ordbb  of  Couut.  {Id,) 

DOCKET  OF  JUDGMENT, 
fi'ce  JuDGMEMTs.  [i  Latuing:) 

DOHICIL. 

^8Se»  AB8E8BMBKT8.  {A  Lantinff.) 
DlVOBCE.   (Id.) 

Executors  akd  Admiiii8tbatob8. 
(Id.) 

DONATIO  CAUSA  MORTIS. 

1.  The  delivery  of  a  negotiable  eecnntjr, 
with  intent' to  |rive  the  same  moriit 
causa,  vests  the  title  in  the  donee,  sub- 
ject to  the  rights  of  the  doner's  per- 
sonalrepiesentatives  to  call  it  in  ques- 
tion, for  the  benefit  of  creditors,  to  tb^ 
extent  of  their  claims.  ( Bouse  agt 
Grant,  4  Lansing,  296.) 

2.  Claims  against  the  donor,  presented 
to  his  administrator,  but  not  otherwise 
established,  do  not,  as  against  the 
donee,  show  the  existence  of  debta 
{Id.) 

3.  In  an  action  by  a  donee,  causa  mortU, 
of  a  promissory  note,  payable  tb 
bearer,  against  the  maker,  who  haa 
paid  the  same  to  the  donor's  adminis* 
trator,  without  production  of  the  note, 
the  defendant  cannot  interpose  the 
elaims  of  creditors  to  defeat  the  plaid- 
tiff's  right  to  recover.   (Id.) 

DONOR  AND  DONEE. 

See  Donatio  causa  hoIitis.    (i  Lai^ 

DOWER. 

1.  A  vtdow  who  elects  to  take  and  a^ 
cents  a  gross  sum  from  surplus  moneys 
paid  into  court  un4,er  a  }ndgment  of 
foreclosure,  in  lien  of  her  dower  ricbti . 
is  entitled  to  the  full  sum  accepted,  free 
from  any  costs  or  commissions  on  a 
reference  m  obtaining  it  {Camjkm 
agt  Wrving,  ante,  258. 

iSEM  MOBTOAOB.     (46if.  r.) 
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S.  Where  the  wife  nnitee  with  her  hns- 
band  in  cotiveving  hd  estate  in  which 
the  is  eiititleu  to  dower,  the  convey- 
ance openites  as  ati  exringaiahment  of 
her  right  not  only  wiih  retf|>ect  ro  the 
grantee  and  liis  sncceBSors  in  inrerest, 
bat  also  as  to  tiie  third  pa  riles.  lElmeii- 
darfa^n,  Lockwood,  4  LanMing^  393.) 

DRAFT. 

8m  Bills  of  Exchanob.    (46  Jf.  T,) 
As  AfiSiONMBMT.  (4  Laming.) 

DBAINAQE. 
Bet  Eaaemeht.    (47  N,  T,) 

DRAMATIC  COMPOSITION. 
8m  liiTERART  Pbopertt.    (47  N.  T.) 

DRAWER  AND  DRAWEE. 
8m  AssiONXBNT.  (4  TjanaiMg.) 

E. 

EARNINGS. 
8m  Pabent  and  Child.  (4  Lanting.) 

EASEMENT. 

L  The  mie  of  law  which  creates  an  ease- 
ment ill  favor  of  one  or  two  tenements 
or  heritages  belonging  to  a  single 
owner,  upon  the  sale  of  one  of  them,  is 
oonHiied  to  cases  where  there  is  an  ap- 
parent sign  of  servitnde  on  the  fiart  of 
the  other,  which  would  indicate  its  ex- 
istence lo  a  person  reasonably  familiar 
with  the  subject  upon  an  inspection  of 
the  premises.  The  owner  of  two  ad- 
joining htuises  and  lots  in  the  city  of 
x7ew  York,  known  as  Nos.  83  ancf  85, 
boilt  a  vanit  Imit  in  the  lot  of  each, 
extended^  the  division  fence  over  the 
eenter  of  the  vault,  and.  then  erected 
an  out  house  for  eacli  dwelling,  ou 
either  side  of  the  fence,  over  the  vault. 
A  drain  from  tlie  vault  ran  throntrh 
the  lot  of  No.  83.  Defendant  pur- 
chased No.  8>  receiving  a  full  cove- 
nant deed  without  reservation.  Afier 
that,  plaintiff  purchased  No.  83.  De- 
fendant closed  up  the  drain : 

HtUL  the  servitude  was  not  apparent, 
and  no  easement  exi.ited  iu  favor  of 
Ko.  83.  (  ButUrworth  agk  Otuwfard, 
46  N,  jr.,  349.) 

t.  The  presumption  of  law  that  when 
the    owner  of    a    whoU    tenement 


dividea  the  same  and  eonve^  apo^ 
tion,  the  parties  ooniract  with  refer- 
ence to  the  visible  physical  condition 
of  the  properly  at  the  time,  may  be 
repelled  by  actual  knowledge  on  the 
part  of  the  contracting  parties  of  facts, 
which  negative  any  deduction  to  be 
drawn  from  the  alipareni  condition. 
Where  there  is  proof  of  such  knowl- 
edge, they  are  presumed  to  have  con- 
tracted not  solely  with  reference  to 
its  condition,  as  it  would  have  been 
presented  to  a  stranger,  but  as  it  was 
Known  to  be  by  t  he  parties.  {Simnunu 
agt  dwman,  47  Jf,  T.,  3 ) 

3.  The  owner  of  the  soil  npon  which 
surface  waters  stand,  or  through  which 
they  soak,  has  the  right  to  lead  them 
ofl  in  such  direction  and  in  such 
quantity  as  he  sees  fit,  talking  care 
only  tnat  he  does  not  injure  liis  neigh- 
bor by  discharging  them  upon  him  in 
an  unusual  quantity  or  at  an  nnnsnal 
place,  and  has  the  right,  at  his  plea- 
sure, to  change  the  direction  of  the 
drairiage.  But  where  the  owner  of  a 
tract  of  laud,  npon  which  was  a  marsh, 
has  dug  a  ditch  tlierefrom  through 
other  portions  of  the  tract,  making  a 
permaneht  channel  in  which  the 
waters  gaUtered  in  the  rnnrsh  flow  in 
a  continuous  stream,  iiiuTually  benefit- 
ing the  lands  drained  and  the  lands  to 
which  is  conveyed  a  supply  of  good 
water,  and  subsequently  and  while 
these  reciproeal  benefits' and  bnrdena 
were  existing  and  upparent,  has 
divided  the  traot  into  parcels,  and  con- 
veyed the  parcels  to  different  grantees, 
who  contracted  with  reference  to  soeh 
a  condition  of  the  land«,  the  respeciivo 
grantees  have  no  right  to  change  the 
relative  condition  of  one  f>arcel  to  iha 
injury  of  anothei.  iCurtit  agt.  ^yi^ 
ctttt,  47  Jf,  r.,  73.) 

4.  The  owner  of  an  assessment  by  re- 
servation has  no  greater  rights  under 
it  than  he  would  have  if  acquired  b|f 
grant,  and  is  limited  to  such  nee  of  it 
as  IS  reasonably  neoessai-y  to  its  en- 
joyment {HuMon  agt.  Toungj  4  XaBS- 
«V,63.) 

5.  The  owner  of  a  brick  bnilding,  con- 
veyed, without  reserviition,  to  the 
owner  of  an  adjoining  lot.  the  land 
npon  which  the  half  of  one  of  the  side- 
walls  of  the  bulling  suiod,  the  grantee 
made  no  use  of  the  wall  for  ten  yean, 
and  then  built  against  it,  and  the  wail 
was  used  by  him  and  by  the  irrantor, 
and  the  latter's  grantee  of  the  building, 
for  ten  years  more,  as  a  party  wall : 

ffild,  that  snoh  grantees  had  a  right  in 
the  wall  as  a  party  wall.  {Bnoh  »gt» 
CWiiis,  4  Xmna^,  SSSl) 
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€b  An  MtMioent  60tebliftfa«d  by  prsMrip- 
Uon,  or  inferred  from  user,  is  limited 
to  the  aetaal  omt.  (Id.) 

X,  The  owner  of  aa  eaaemeirt^  by  pra- 
Bcriptiou,  for  support,  in  a  party  wall, 
may  not  add  to  ihe  wall  by  bnilding 
on  It,  or  occupying  the  adjoining  prem- 
isee  to  A  greater  extent  than  is  estab- 
lished by  the  user,  or  is  inferable  there- 
from as   a   necessary  legal  -inoidant. 

Ae  Pbivats  Wat.    {Id,) 


ECCLESIASTICAL 
TIONS. 


COBPORA- 


Ae  CoHTRACT.   (4  Lmuing.) 

&BLKKOU8  COBPOKATIOITB.    (Id.) 

ECCLESIASTICAL  TRIBnNAL& 
fo  G<MITRACT.  (4  Laruing.) 

EJECTMENT. 

See  Deed.    (46  JT.  T.) 

1.  In  an  action  to  recover  the  possMsion 
'  of  real  estate  in  the  occnpancy  of 
tenants  of  one  claimiiw  title  adverse 
to  plaintiff,  the  landlord  is  a  necessary 
party,  and  the  presence  of  the  tenant 
IS  not  essential  to  enable  him  to 
liti^te  the  title.  He  may,  therefore, 
waive  the  defect  of  the  noo-joinder  of 
the  tenant  as  a  party  defendant^  and 
the  not  taking  the  objection  by  deninr- 
jwr  or  answer  is  soch  a  waiver.  {JFif^ 
negan  agt.  Oarraher^  47  N,  T,,  493.) 

2L  Defendant  (the  landlord),  at  the  time 
of  the  service  of  summons  and  com: 
phiint  npon  him  in  snch  an  action, 
told  plaintiff's  attorney,  by  whom 
they  were  served,  that  he  lived  in 
ana  was  in  possession  of  the  house  in 
question,  and  u(K>n  the  faith  of  that 
atatemenr  tlie  attorney  served  the 
papers  upon  him. 

0M^  that  the  defendant  was  estopped 
tnm  denying  that  he  was  in  the 
possession  of  the  Dremises  at  the  time 
of  the  commencement  of  the  action,  by 
bis  declaration,  and  by  receiving  and 
retaining  the  complaint,  without  ob- 
jection, that  he  was  not  the  proper 
pfu-iy.    {Id.) 

9.  In  an  action  ot  ejectment,  where  the 
defendant  sets  up  as  an  equitable  de- 
fense a  misttike  m  a  deed  executed  by 
him,  under  which  the  plaintiff  claims, 
a  court  of  equity  would  not  attempt  to 
make  a  decree  altering  the  legal  effect 
of  such  det;d,  unless  the  other  parties 
to  that  conveyance,  as  well  as  sabse- 


qnent  purchasers  for  valne,  who  have 
conveyed  with  warranty,  «vere  before 
it.  ( Cromer  m^  BetUtm,  60  Barh.,  ;2I6.) 

4.  Though  in  an  action  of  ejectment,  the 
jury  may  onl^  be  required  to  answer 
specific  questions  of  fact  where  ihey 
render  a  general  verdict  (Code,  &  261), 
yet  by  consent  they  may  find  upon 

S articular  questions  of  fact,  without 
ndinp^  such  verdict,  and  in  su<-h  case 
their  hudiug  is  in  the  nature  of  a  special 

verdict.  {Oarr  agt.  Carrt  4  Xaiwuui, 
314.)         »  -^  '  -^t 

See  AcTioir.  (i  Laneing.) 

HUBBAKD  ASD  WiVS.    {Id,) 

Dbfbmbbs.    (Id.) 

ELECTION  OF  REMEDISa 

1.  Where  a  party  has  an  election  between 
two  inconsistent  remedies,  he  is  con- 
fined  to  that  which  he  first  chooses. 
W.  and  defendant  were  joint  owners 
of  a  sloop.  Defendant  ignoring  W.'s 
rights,  sold  the  whole  vessel  to  M. 
W.,  after  the  sale,  took  and  retained 
possesion.  M.  thereupon  libeled  the 
vessel,  as  owner,  in  the  Uiuted  States 
district  court  She  was  seized  by  the 
marshal,  and  M.,  having  obtained  judg- 
ment, by  default,  she  was  delivered  to 
hiss.  W.  assigned  his  interest,  and  also 
his  claim  against-  defendant,  to  plain- 
tiff, who  sues  for  conversion : 

Held^  that  W.,  having  elected  to  assert 
his  rights,  by  retaining  possession,  and 
refusing  to  recognize  toe  sal<>,  he  and 
his  assignees  were  precluded  firom 
maintaining  an  action  for  the  conver- 
sion. Bodemund  agt«  ClarL  46  If» 
r.,  354.) 

See  CAimB  or  AonoH.    (46  J9.  T,) 

EMINENT  DOMAIN. 

See  Statdtks.    (46  IT,  T.) 

1.  Whei«  power  is  delegated  by  the 
legislature  to  the  common  council  of 
a  dty,  to  authorise  tlie  laying  of  rail- 
road tracks  along  or  across  any  of  its 
streets,  subject  to  the  same  claims  and 
oompeasation  for  daxnages  to  the 
owners  or  lessees  of  adioiumg  property 
which  is  allowed  nuder  the  general 
railroad  laws,  the  common  conucii  has 
power  to  authorise  the  laying  of  a 
oranch  track  from  a  private  elevator 
across  snch  streets  to  ibe  track  of  a 
railroad,  to  be  run  by  the  railroad 
company    for    the    trauKportation    of 

frain,  &&,  to  and  from  the  elevator, 
t  is  not  requisite  that  the  ordinance 
giving  the  anihority  shonlJ  provide 
for  compencatioB,  as  that  is  provideil 
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for  in  the  aet    IClartt  agt.  Blaekmar, 
47  -y.  r.,  150.) 

At  LiBN.    (47  ir.  r.) 

Hjghwats  AX])  STSBsn.  (4  Lam^ 

iJV) 

EKEUT. 

Ste  Contract.   (4  Lansinff.) 

ENLISTMENT. 

5be  Towns.  (4  Laming,) 

Pa&knt  and  Child,  (/d) 

ENTRIES. 
Aw  JuDOMBNTS.  (4  LanttHff,) 

EQUITABLE  COUNTEB-CLAIM. 
See  Devbnpes.  (4Xafwui^.) 

EQUITABLE  DEFENSE. 

Ak  Ejectmbnt.   [eOSarh.) 
Equity.    (Id.) 

L1MITATION8,  Statutb  OF.  (Id.) 
Defenses.  (4  Lansing,) 

EQUITABLE  ASSETS. 

See  Gabkbtt  aoL  Sohbffbb   (mem. 
(47  if.  r.,  656.) 

EQUITABLE  ASSIGNMElTr. 
See  AssiONMBNT.    (4  Laneinff.) 

EQUITABLE  CONVEBSIONa 

See  Wills.    (46  if.  Y.) 

1.  Mere  ditcretionsnr  power,  given  ez- 
ecators,  to  sell  and  eonvey  real  estate, 
does  not  operate  as  an  equitable  eon- 
version  thereof.  (ifcCartyagt.  Deminp, 
4  Lansing^  440.) 

2.  Where  executors  wera  given  power, 
by  the  will,  to  sell  and  convey  real 
estate,  and  the  purpose  of  the  safe  was 
evidently  to  enable  them  to  satisfy  be- 
quests which  were  void : 

Eeld^  that  their  authority  to  sell  was  not 
to  be  construed  as  a  direction  to  con- 
vert the  real  into  personal  estate,  for 
distribution  among  the  testator's  next 
of  kin,  some  of  whom  were  aliens ;  but 
that  the  rcfU  estate  descended,  as  such, 
to  his  heii-s-at-law  entitled  to  take,  as 
eitixens  of  the  United  States.    {Id,) 

EQUITABLE  ESTOPPEL. 
See  EsTOFPEL.  (4  LoMtieg.) 


BQUFTABLB  JURISDICTIQM. 

iSSw  Defbnbbs.  {ALanMieg.) 
Estoppel.  {Id,) 
Nb  Exeat.  {Id.) 

EQUITABLE  LIENS. 

1.  An  equitable  claim  of  land,  which  ex- 
isted  prior  to  the  recovery  of  a  judg- 
ment, IS  given  a  preference  over  judg- 
ments docketed  afterwards ;  but  in  no 
case  is  that  preference  given  wbera 
the  equitable  right  did  noi  exist  prior 
to  the  recovery  Af  the  iudgmentb  {Cook 
agt.  Krafl,  60  ^ar6.,  409.) 

2l  There  is  no  principle  of  equity  by 
which  a  purchaser  or  real  estate,  or  of 
a  lease  which,  at  the  time  of  the  pur- 
chase, is  subject  to  the  lien  of  a  Judg- 
ment can  claim  that  improvements  sub- 
sequently made  by  him,  aJtboogh  with 
out  knowledge  of  ihe  judgment,  ars 
exempt  from  the  lien,  (id.) 

EQUITABLE  MORTaAGE. 
See  EQumr.    (46  iV.  T.) 

MORTOAOEE.     {Id,) 

MORTGAOE    OF  BbAL   ERATB.     (4 

Lafuii^.) 

EQUITABLE  BELIEF. 

5w  Corpobation.  (4  Lantimg.) 
Dbpensbs.  (Id.) 
Nb  Exeat.  (Id.) 
Notes  and  Bills.  {Id^ 
Mistake  of  Law  and  Fact.  (OL 

EQUFTT. 

1.  While  equity  may  not  interfere  to 
secure  to  a  party  a  legal  right  of  no 
value,  it  will  not  interpose  to  restain 
him  from  enforcing  such  a  right.  (C/tn- 
Um  agt.  Jfyer#,  46  iV'.  K,  511.) 

2.  The  rule  tliat  a  deed  absolute  upon  its 
face,  can  in  e<^uity,  be  shown  by  narol 
or  other  extrinsic  evidence,  to  nave 
been  intended  as  a  mortgage  has  been, 
upon  the  fullest  consideration,  deliber^ 
atelv  established  in  this  state,  and  will 
not  oe  departed  from.  {Horn  agt  Ke^ 
eltae,  46  If.  F.,  605.) 

3.  The  rule.  *'  that  he  who  asks  equity, 
must  do  equity,*'  will  be  applied  where 
an  adverse  equity  ktows  out  of  the 
controversy  before  the  court,  or  out  of 
circumstances  which  the  record  shows 
to  be  a  part  of  its  history,  or  where  it 
is  so  connected  with  the  cause  as  to  be 
presented  in  the  pleadings,  and  prooft, 
with  full  opportunity  afforded  the  party 
thus  reoriminated,  to  ezplsin  or  rsfiuo 
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tiMcbargea.    {(MmUtek  digL  JokntUm, 
46  N.  r.,  615.) 

4.  A  coort  of  equity  cannot  grant  relief 
upon  the  sole  groand  of  a  miatake  of 
law.  IJaoobt  agt.  Moranjfe,  47  If,  T.^ 
:i7.) 

fi.  Defendant  obtained  judgment  against 
.  plHintiflr  in  the  Marine  eonri  of  the 
ciiy  of  New  York.  Plaintiff  carried 
it  for  review  to  the  court  of  common 
pleas,  of  that  city,  where  judgment 
was  reversed.  Bubeequeutly  the 
court  of  appeals  decided  that  the 
the  common  plea^hadno  jurisdiction 
of  a  case  from  tiie  marine  court,  until 
it  had  been  first  heard  and  decided  by 
the  general  term  of  that  court.  The 
defendant  issued  an  execution  upon 
his  judgment  in  the  mari^  court. 
Plainiilf,  thereupon,  institifted  this 
action  ill  equity,  and  obtanied  a*  judg- 
ment grauting  a  perpetual  stay  of 
defendant's  prooeedmgs,  on  the  ground 
that  the  judgment  in  the  marine  court 
was  erroneous,  and  that  tlie  parties 
had  acted  under  a  mutual  mistake  of 
law  in  the  review  of  the  common 
pleas. 

MM,  error.    {Id.) 

EQUITY  OF  BEDEMPnON. 
Bm  Chattbl  Mobtgaob.    (47  if,  F.) 

Chattel  Mortoaqb.   (4  Lanting.) 

ERROB. 

&e  Judge's  Chabob.  .(4  Lmaing,) 
PUBUC  OffiCkb.    {Id,) 
Qubstiom  of  Fact.    {Id.) 

ESCAPE. 

See  Nb  Exbat.  (1  LafuiM.) 
Obdeb  of  Coubt.  {Id.) 

ESTATE. 
Ae  LABDLOBD  AND  TXKABT.  (60  ifcirJ.) 

ESTATES  AND  LANDS. 
See  Tbubts  amd  Tbubtbb.  (4  Lamiimg.) 

ESTOPPEL. 

L  One  partv  to  a  contract  is  not  estopped 
from  enforcing  it,  by  the  execution  of 
an  instrument  purporting  to  cancel  the 
contract  for  a  consideration,  where 
none  in  fact  is  received  by  him,  and 
the  act  is  induced  by  the  false  repre- 
■euiaiions  of  the  agent  oi  the  other 


party,  although  the  latter  has  acted 
upon  the  faith  of  the  declarations  con* 
tained  in  said  instrument,  in  settliuj^ 
the  accounts  of  the  agent.  (Soldtii agt. 
Putnam  Fire  Ine.  06.,  46  N.  Y.,  i.) 

2.  Where  the  owner  <Jf  property  confers 
upon  another  an  apparent  title  to,  or 
power  of  disposition  over  it,  he  is  estopf- 
ped  from  asserting  his  title  as  agiiniBt 
an  innocent  third  party,  who  has  dealt 
with  the  apparent  owner  in  reference 
thereto,  without  knowledge  of  llie 
claims  of  the  true  owner.  The  rijrhrs 
of  such  third  party,  do  not  depend  upou 
the  actual  title  or  authority  of  the  one 
with  whom  he  dealt,  but  upon  the  act 
of  the  owner  which  precludes  him  from 
disputiuff  the  title  oi  authority  he  baa 


apparently  conferred.      [^^^^  ^^ 
The  Tenth  Not  Bank,  46  N.  Y,,  325.) 

See  Election  or  Bbmedieb.  (46iV:r'.) 
Ejbctmbitt.    (47  N,  Y.) 
Limitation  of  AonoMS.    {Id,) 

3.  Where  the  defendant  having  obtained, 
by  user,  the  right  to  the  halt  of  a  wall 
which  a<ilioiued  his  premisesj  as  a 
party  wall,  bv  consent  of  the  plainUff, 
the  owner  of  'such  half  placed  anchors 
in  the  wall  tor  the  purpose  of  carryin* 
it  up,  and  also  built  up  the  whole  wall, 
and  added  additional  stories  tp  his 
house,  with  knowledge,  and  without 
objection  of  th^  plaintifT: 

Held,  that  the  latter  was  equitably 
estopped  from  disputing  the  rlKhtoJ 
the  former  io  use  and  maintain  the  aq- 
dititinal  wall  as  a  party  wall  {Breoki 
agt.  Owrtie,  4  Linsing,  283.) 

Advebbe  Possbsuom.  (4  Lamii^.) 
DiVOBCB  {Id.) 
DowEB.  {Id.) 
Etidbmcb.  {Id.) 
Execution.  {Id.) 
Manufaotubing 
{Id.) 

EVICTION. 

See  Lbabb.    (46JVr.;  ^     ^^ 

Austin  out  Stbong  (meBL)     (47 
IT,  r.,  &9.) 

BYIDENGB. 

1.  Although  the  rule  of  evidence  seems 
to  be  settled  that  if  testimon;r  for  a 

'  plaintiff  being  nnimpeached,  is  to  bo 
believed,  that  testimony  for  the  defend- 
ant, which  does  not  conHict  with  the 
plaintiff's  testimony,  and  is  also  nn- 
impeached, must  be  equally  believed  { 
yet  where  there  apoears  in  the  cas« 
anything  which  tenas  to  the  impeach- 
ment of  the  Tvitnesses'  eredibility,  fnch 


COXPOBAIIOIli 


fM 


KEW  YORK  PRACTICE  BEFOBTS. 


^m 


Digmt 


«•  wmt  «f  intelligeMe  or«if  memoiy — 
BOt  that  H  it  neoertary  to  fiod  the  test- 
fmoiiy  false — ^the  fiDdioff  of  the  referee, 
•oaii  or  iary  will  not  oe  distarbed  as 
to  tbe  fact,  any  nore  than  a  fioding  in 
regard  to  any  .other  tact  in  ihecawe. 
fflVo^eMlagt.  Leamyy  cmf«,  40.) 

C  Therefort  hsldj  that  if  in  the  teatimony 
€f  tbe  defendant'!  -wicneMee  iu  tbia 
WMO)  Cbere  were  anything  which  tends 
taimpeaoharaotof  their  credibility,  the 
Iheferee  mmt  beaapported  iudiaergwrd- 
%ig  their  taatimony.   {UL) 

3.  The  referee  having  foand  labetantially 
that  the  allegutiona  of  the  complaint 
were  auatained  by  the  evidence  of  the 
l^laintiiTa  witneioea,  and  that  the  alle* 

5iiiioAs  of  the  answer  were  not  sns- 
uned  b^  the  defendaat's  evidenee — 
adgment  tor  plaintilf  alflrmed.    {Id ) 

4.  In  an  action  for  alleged  fidse  and 
IhMdaleat  represeDtatioaa  ia  the  pur- 
chase of  a  snit  of  clothes  by  the  de- 
fendant of  tbe  plaintilf,  upon  a  credit 
vlven  upon  the  alleged  atatement  by 
Ore  defendant  that  he  was  a  law-partlie'r 
t>f  one  M. : 

lEskU  thflit  the  prodactioo  on  Che  trial  of 
M.'s  lam  fritter  {U,  being  dead)  to, 
«h^w  that  defendant  was  not  a  law- 
fmnon  of  H.  at  the  tiiae  of  the  pur^ 
chase,  was  of  itself  incompetent  to 
prove  the  falsity  of  snch  alleged  rep- 
f«s«utati(m.  (SulHvan  agt.  >F«rtiM, 
1B4.) 

4k  Alto  parol  evidence  that  M.  kept  a 
Justice's  eoan  register  aad  day  book, 
which  were  not  produced,  wheiein  it 
iftld  not  anx'Ar  that  defendant  Was  a 
law-partner  of  M.  was  also  incompetent 
to  prove  the  fHlsity  of  tbe  alleged  rep- 
resentations.  Id. 

§k  BvideooB  fahr  the  depnty  county  clerk 
that  duriug  tlhe  time  thiit  defendant  was 
alleged  to  be  a  law  partner  of  M.  that 
H.  had  pigeon  hoiM  iu  the  clerk's 
office  w4iere  his  law  papers  were  kept 
when  filed,  and  that  aiK-h  pe^ra  did 
|iot  show  that  detondaut  wita  a  law— 
paitner  of  M.  w»iS  iuvomipetcntto  prove 
^ch  alleged  false  representatious.  {Id.) 

7.  Also  that  0*.  a  lAwy«r,  had,  at  the 
time,  an  office  in  the  same  block  with 

'  M.  and  had  more  or  leas  baslnese  With 
ffim  (  that  defendant  was  in  the  office 
with  M.  bttt  chnt  the  wftmesa  never  did 
My  bnsineha  with  them  as  partiiors, 
Vras  insvffierent  to  show  that  defendant 
Vraanotm  partner  of  M.  (Id.) 

&  Fraud  of  this  deeeripUon,  ia  a  crime, 
^uli)eoti«i|f  tiio  parly  goilty  of  it  to  in- 
dictmOttt  and  cou  viction  m  fbloay,  and 


tiio  piirtv  who  daitts  the  advantage  of 
it,  to  aid  him  in  the  ooUootion  of  a  debt, 
must  see  to  it,  that  it  is  established  by 
some  eteaf  and  sbbttanial  evideuct. 
{Id,) 

9.  In  an  action  of  $la%dm',  the  plaintilf,  as 
a  witness  oa  his  own  behalf,  stAied.  oo 
cross-examination,  that  he  had  had 
litigaiiou  with  the  defendant.  He  Wiia 
then  asked  how  mauy  suits  he  had  had 
with  him,  and/or  what  causu  o/actiiM  t 

Meidythni  the  eonrt  below  properly  ex- 
eluded  so  nradi  of  the  inquiry  as  Te- 
iHted  to  the  canaea  of  action.  It  waa 
in  no  way  material  or  pertinent  to  the 
issue.  Its  materiality  consisted  solely 
in  its  bearing  upon  the  credit  due  to 
the  plaintiff  as  a  witness,  and  waa 
therefore  collaltetHi  in  its  natnre.  The 
end  of  such  an  inquiry  would  retult 
to  in  an  unlimited  examination  of  the 

Srevlooa  litigation,  and  in  attempts  in- 
icate  the  different  positions  occupied 
by  the  parties  eiigiu^  in  it.  (Boyafoa 
agt.  Boyntm,  trntSf  380.) 

10.  To  the  queation,  whether  the  plain- 
tiff  had  not  previouslv  sued  the  detond- 
aut for  slander  ana  recovered  only 
$10: 

F«2(i,  that  thit  KM  included  in  that  por- 
tion of  tlie  previous  question  which  the 
CDun  mjectedaa  improper.  That  iba 
remarks  on  that  exception  was  equally 
applicable  to  liie  exeoption  taken  lo  the 
iclusiooot  this  inquiry.  {Id,} 


11.  Where  on  the  trial  there  is  a  9ariaii4M 
between  the  evidence  and  the  cou\- 
phiint  which  the  c<^urt  is  authorised  16 
disregard,  it  will  be  disregarded  un 
less  tne  defendant  proves  mat  he  has 
been  misled  to  his  pr^udice.    {Id.) 

12.  Where  a  contract,  including  a  settle- 
ment of  all  accounts,  is  reduced  to 
writing  and  sij^ned  by  tbe  parties,  It 
merges  all  previous  contracts,  under* 
standings,  or  expectations  upon  the 
subject.  (Xec  agt.  Ihuher,  aate,  479). 

18.  And  where  the  teatioKmy  of  one  eC 
the  parties  to  such  contract  is  iu  ac- 
cordance With  tbe  writing,  it  will  pre- 
vail over  tbe  contradicting  testimony 
of  the  other  party.  {M.) 

14.  In  an  action  where  the  defense  ia 
osury,  e  videiHW  that  phuatiffhad  loaned 
money  at  other  times,  prior  to  the 
transiiction  in  question,  at  nsnrioi^ 
rates  of  interest,  la  itiadmissible.  {Bom 
agr.  Acket^ma/Mi,  46  if.  T.,  210.) 

15.  In  an  action  for  breach  of  covonanta 
in  a  deed  granting  h  water  power,  the 
reception  of  evidence  of  the  couipani' 
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Hf  ▼&/«»  vf  the  «m  (^  ibff  vmU  «ii  it 
w«a,  Aiiii  an  it  wonl^  be,  willi  a  given 
Mnoeot  of  pever,  wilrlboM  unj  9Vi- 
4cncethei«aflhiuooHiit4]if  power  would 
have  beea  ebtainedf  if  die  «(i|k«Ut<Bd 
aiaeapiol  preier  bud  b^n  farai^bed, 
ie  error.    IJhrremm  agt.  OontmKm  46  Jf, 

• 
16l  In  an  action  againat  aoemqiei^  «afrier, 
a  letter  frem  plaiatiif*  egeai,  who 
maae  the  eoqtraet  fpr  hioit  djraetfd  to 
and  received  by  dafendltpi,  in  which 
leiter  the  a^^nt  afjfk^  thp  f^ntmet,  as 
he  claimed  it  ^  bf,  we#  ofefed  and 
received  in  eivdence  i 

Mdd^  the  evidence  was  competent  and 
prepef  ly  reeeived.  {fitmrfm  mS^  Biih 
£0,46 if.  r.m.) 

|7.  The  declarations  and  admissions  of  a 
p^u^  to  a  record,  of  uny  fkct  mateHal 
to  tne  issue,  are  competent  evidentse 
ajB^inst  him,  alcfaoagh  they  are  incon- 
sutent  with  and  tend  to  contradict  the 
testimony  of  other  vrtUMSws  wUied  by 
Che  adverse  partv.  iWiUiams  agL 
garytunt,  46  N,  t.,  m.) 

18»  PUuntiff  soQgbt  to  recover  sa  npon 
(he  reeeissionef  e  foatrnet,  for  the  pur- 
chase of  an  undivided  share  or  interest 
in  certain  oil  prapeTty«»  Penns^lvar 
Bia.  The  aasigavient  ettlitled  pkmitff. 
to  receive  a  preportioaale  nnmber  of 
tlMres  of  -the  etoek  of  ao  iueorponiied 
assooiation.  when  il  was  fally  organ- 
ised. Defendant  oiered  to  show  ihn: 
plaintiff  received  the  stoek  in  aoooird- 
4nee  with  the  oontraot,  and  hud  never 
lettinied  i\  or  canceled  it,  or  offered 
so  to  do.  This  evidence  was  e^- 
olad«d: 

Beldy  error.  That  if  the  eertiflcatee  of 
Slock  was  received  a/^er  knew  ledge  of 
fhittd.  it  was  an  ei«ctiou  to  abide  by 
the  coiuract,  if  before,  plaiiitii,  upon  a 
i«scif*Hton  was  bonnd  to  trunsfer  or 
tender  it  to  defMilaata  (€M  agt. 
ffatjUld,  46  if.  r.,  53a.) 

19.  The  dissolation  of  a  copartnersliip 
may  be  proved  by  parol,  and  a  oenili 
cHte  siicned  bv  one  of  the  copartners  to 
(he  effect, 'that  he  has  purchased  the 
iuierettof  lUe  other  members  of  the 
firm,  is  competent  evidence  npon  the 
question,  whether  such  an  agreemeni 
was  in  fact  made,  apd  as  corroborative 
of  the  alleged  parol  contracU.  ( Aiwr- 
ssn  agt.  Pmwmm,  46  iir,  r,  W.) 

90.  The  rale  that  a  deed  absolute  upon 
its  face,  can  in  equity,  be  shown  by 
parol  or  other  extrinsic  evidence,  to 
have  boeii  intended  as  a  mortgage,  has 
been,  upon  th«  fullest  oonsideraiion. 
deliberately  establibhed  in  this  stale. 


and  wiH  not  ba  4m>f rted  from*    (ffiur% 
agt.  XkielUu,  46Xt.,  605.} 

Sefi  DsBDe.    (46  Jf.  r.) 

FoRBiON  JuDOMnrr.    (Ii.y 

HtJSHAHD  AND  WlFS.     {ItL^ 

PARVHmaunr,    {Jd.) 

TSLIL.     {IcU) 

21.  In  an  action  against  aVallioai  eo^t' 
pany  for  damages,  defendant's  eoaneei 
ottered,  in  evidence,  a  newspaper  ae- 
count  of  the  transaction,  ptepand 
from  acoonnts  receivea  on  the  da|*  and 
at  the  place  of  the  accidsat.  The 
auHior  was  examined  as  a  witness, 
and  (estificd  he  talked  witii  plaintiil 
and  others  about  it,  and  soppeaed  he 
learned  from  them,  bat  bad  no  distiiiet 
recoUeetion  of  what  wes  said,  and 
could  not  tell  from  whom,  principally, 
he  received  bis  information. 

ffUd^  the  artiole  waa  properly  exclnded. 
(Bomu  agt  The  iv.  F.  U  JB.  A  Cp^ 
^  N.  r.,  83.) 

32.  The  defendant  haviqg  ^ven  eti* 
4euQe  of  the  Miutements  aiid  declara- 
tions of  the  plaiutiff^  In  respect  to  the 
circumstances  of  the  lujurv  doue,  after 
the  occurreucf),  the  plaintiff  wag  per- 
mitted to  prove  by  another  witnesa 
his  own  dedamt^oBs  relating  to  th% 
same  subject ;  but  such  a  deolaratiotf 
did  not  appear  to  be  a  part  of  the  con- 
vei^sHiion  proved  by  the  defendant. 
The  admissiQu  of  the  indenendent  de- 
clarations oi  the  plaintiil^  although 
made  not  far  from  the  time  of  ttrose 
alrsady  in  svidenest 

H€l4^  to  be  err^n^ooa.    (/<{.) 

29.  Evidence  of  negotiatioos  wHb  the 
oiiicers  of  defendant  for  a  settlement, 
held  competent  in  explanation  of  delay 
in  bringing  the  action.    {Id,) 

94.  A  ncital  in  a  conveyance  is  only 
evidence  sw^ft  the  ponies  to  it,. and 
privies  in  blood,  or  in  estate.  It  does 
not  bind  strangers  or  those  claiming 
bv  title  parawonat,  and  aa  qgaindl 
tiiem  the  Conveyance,  withont  other 
evidence  of  title,  is  no  proof  of  tide  in 
otie  claiming  nnder  it.  {Hwrdmbwak 
agt.  Lakin,  47  N,  Y.,  16a> 

S5.  In  an  action  against  a  pbyilelan  U4 
malprastice  and  neglect  t 

Beld,  that  the  admistioB  ef  proof  tl^at 
defeudaat  had  not  presented  any  bill 
or  asked  any  pay  for  his  servicer 
was  error.  {BiMiird  agt  MMU,  47  li. 
r.,  186.) 

26.  Where  a  contract  as  evidenced  br 
the  wvkinge  between  the  parties  m 
not  entirely  intelligible,  evidence  ul 
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*  the  dtnation  and  nlation  of  the  par- 
tial toward  each  other,  and  of  the 
cii-eumsunoes  attending  the  negoti- 
ation, ia  competent  aa  aids  in  the 
interpretation  of  the  written  inatm- 
menU  (Field  agU  Munson,  47  Jf.  T., 
S21.) 

V.  The  timple  proof  of  the  faet  that 
a  eonversation  was  had  with  a  do- 
eeaaed  person,  without  proof  of  the 
conversation  itaelf,  is  not  obnozions 
to  the  objection  that  it  is  proof  of  a 
transafitton  or  oommanicatton  within 
the  meaning  of  section  399  of  the 
Code,  unless  it  may  be  in  a  case 
where  where  the  mere  fact  of  a  con- 

.  Tersation  is  the  material  thing  to  be 
proved.  {MUr  agL  €hrcmt,  4S  If.  T., 
967.) 

58.  Where  a  complaint  alleges  the  death 
of  an  intesuie,  and  the  due  and  le(^l 
appointment  of  plaintiff  as  adminis- 
trator of  the  estate,  and  the  answer 
eontains  only  a  general  denial,  the 
letters  of  administration,  in  due  form 
produced  in  evidence,  are    sufficient 

.  prifnafacU  to  establish  plaintiff's  re- 
presentative  capacity.     {B9tMn   agt. 
.  lieeUr,  47  Jf.  F.,  307.) 

59.  Evidence  of  the  testimony  of  a  de- 
ceased person,  upon  a  former  trial,  is 
inadmissible  where,  if  living,  he  would 
not  be  a  competent  witness,  under 
section  399  of  the  Code.  {Saton  agt. 
Alger,  47  IT,  F.,  345.) 

30.  Defendant,  upon  settlement  of  ac« 
counts  with  his  fiather.  was  found 
indebted  in  the  sum  of  $426,  for  which 
he  gave  bis  note.  In  an  action  upon 
the  n<te  brought  by  the  personal  re- 

Sreseutatives  of  the  father  after  his 
ecease,  defendant  upon  the  trial  pro- 
duced the  note  canceled ;  he  testified 
that  it  had  not  been  paid  or  satisfied : 
it  appeared  he  hid  means  of  access  (o 
his  father's  papers. 

Sdd,  that  under  the  facta  in  the  case, 
poesesfion  of  the  note  was  not  evi- 
denee  of  its  discharge.    The  law  does 

«  not  presume  a  gift.  {Orej/  agt.  Grty, 
4r  jf.  r.,  558.) 

tl.  Where  the  language  employed  in  a 
policy  to  specify  the  purposes  for 
whieb  the  building  insured  may  be 

•  used  is  ambiguous,  knowledge  by  the 
company  of  the  purpose  for  which  it 
is  used,  is  a  oircuinstance  proper  to  be 
consideied  in  determining  the  intent. 

iRf.ynoldt  agt.  CornvMru  Jrirt  Int,  Co., 
7  A  r..  597.) 

82.  Under  the  provisions  of  section  17, 
'    1  R.  8  .  p.  759,  a  record  of  a  convey- 
ance  duly  recorded,  or  a  iranscnpt 


thereof  duly  certified,  is  made  original 
and  primary  evidence,  and  may  be 
introauced  in  evidence  with  the  same 
effect  as  the  original,  and  witboot 
proof  of  the  loss  or  deatmction  ot 
the  latter.  (OUurk  agu  Oiari,  47  Jf. 
r.,664.> 

8m  Faub  PBBTUffOBfl.    (47  if.  F.) 
Fraud.    {Id.) 
Inburakgb,  Accidbnt.    (18.) 

IWBUBAMCB,  LiPB.     {Jd,) 

Plbajddios.    (Id,) 

Praoticb.    {Id.) 

Tax  Balbs.    {Id.) 

Trial.    {Id.) 

Vbxdob  AND  Ybhdbb.    {Id.) 

33.  Evidenee  of  a  conversation  between 
the  parties  at  the  time  the  defendants 
delivered  to  the  plaintiff  a  writing 
claimed  to  be  a  contract,  was  objected 
(oj  on  the  ground  that  what  was  said, 
at  the  time,  was  merged  in  the  written 
contract: 

Held,  that  a»  the  plaintiff  was  proceed- 
ing on  the  tneory  that  the  wriung  was 
not  the  agreement,  and  that  the  con> 
versation  proved  it  was  not,  the  evi- 
dence was  admissible  for  that  pnrpoeSb 
(Hoffg  agt.  Oiwa,  60  Bafb.^  34.)* 

34.  In  an  action  against  hosband  and 
wife,  brouffht  by  Judgment  creditors 
of  the  husband,  to  set  aside  convey- 
ances made  by  the  defendants,  as  frand- 
nlent,  the  examination  of  the  huaband, 
taken  in  eupplementarv  proceedings 
against  him,  instituted  by  another 
creditor,  is  legitimate  evidence,  so  fsr 
as  it  affects  the  husband.  {Lormore  agt. 
Campbell,  eO  Barb.,  eSL) 

35w  In  an  action  against  husband  and 
wife,  brought  by  judgment  oredicois 
of  the  husband,  to  charge  the  separate 
estate  of  the  wife  with  the  judgment 
debt,  the  books  of  account  of  one  B., 
(since  deceased.)  containing  an  account 
consisting  of  the  debt  ana  credit,  be* 
tween  3.  and  the  husband,  were  of- 
fered for  the  purpose  of  proving  that 
the  latter  had  paid  B.  for  materials 
which  B.  had  furnished  for  a  hooaeihe 
wife  had  built  upon  her  laud : 

Heldt  that  the  books  were  dearlv  incom- 
petent evidence  as  against  the  wife  s 
the  account  therein  contained  being 
between  other  partiea.  {Ikkam  agt. 
Sckafer,  60  Barb.,  317.) 

36.  In  a  eause  where  it  can  be  dumed 
that  there  is  a  doubt  as  to  what  a 
word,  letter  or  figure,  contained  in  an 
instrument,  was  intended  to  be,  ex- 
trinsic evidence  is  admissible  upon  the 
auestion,  and  does  not  infringe  npon 
le  general  rule  that  parol  evidence  is 
not  admissible  to  change  or  explain  a 
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written  instniment ;  the  objeet  of  the 
inquiry  being  to  ascertain  what  the 
lautfuage  of  the  iDstrameut  in  fkct  is, 
and  uoi  to  give  it  a  eonstraction. 
{Arthur  agt.  Bobertt^  GO  Barb,^  580.) 

finAMBwBB.  {GO  Barb.} 

Assault  and  Battjabt.    {Id.) 
6ki>uction«  {Id.) 
Vendob  and  Pubchasbb.   {Jd.) 
Will.  (Id.) 

87.  A  statement  contained  in  a  bill  for 
towing,  receipted  by  the  tower,  and 
delivered  in  advance  to  the  owner  of 
the  vessel  towed,  that  the  towing  is 
**  at  the  risk  of   the  owner  or  master 

'  of  the  vessel  towed,*'  is  a  oontraot 
In  writing  within  the  rale,  which  ez- 
olades  unwritten  evidence  to  add  to, 
vary,  explain  or  oimtradict  it.  {MiUon 
tufL  Hudson  JBimr  SUamboat  Co,,  4 
liamiwgf  76.) 

S8i  When  an  officer,  or  party,  Is  in  the 
attitude  of  asserting  rignts,  founded  on 
official  aets,  the  due  performanoe  of 
which  is  essential  to  the  right,  such 

rBrfomuuice  will   not  be   presumed. 
Wood  agt.  Terry,  4  Laating,  80.) 

89.  But  one  who  asserts  a  right,  based 
on  the  illegaliMr,  or  irregularity  of  the 
proceedings  of  a  ooart  or  emcer,  as- 
suAes  the  omu  of  showing  the  alleged 
defects.  {Id.) 

40.  On  the  trial  of  a  prisoner  chained,  as 
principal  in  the  second  degree,  with 
aiding  and  abetting  in  the  murder  of 
one  of  several  who  were  seeking  to 
obtain  entrance  at  night  into  the  dwel- 
ling of  one  U.  (the  principal  in  the 
first  degree),  where  the  prisoner  was 
lawfully  entitled  to  aid  in  protecting 
the  premises,  the  theory  of  the  defense 
being  justification  t 

Moldf  that  he  was  entitled  to  the  benefit 
of  his  own  tesiimony  to  the  effect  that 
he  had  heard  that  persons  had  been  at 
the  house  a  short  time  previous  to  the 
killing,  and  taken  U.  om  in  the  night 
and  done  him  violence,  as  tondiug,  in 
ooiinection  with  other  testimony  of  a 
similar  {purport,  to  show  the  intent 
with  which  he  had  aided  and  abetted 

'  in  the  killing.  (Temple agU  Tha  People. 
4  Lantmg.  It9.) 

41.  Where  the  event  of  an  action.  be> 
tween  adjoining  owners  of  land  de- 

Knded  upon  the  location  of  their 
nndar^  line,  and  the  plaintiff  proved 
declarations  in  his  Ikvor  respecting  the 
line,  made  by  the  defendant's  graiiiors, 
while  owning  and  in  possession  of  the 
nndisputed  premises  of  the  defendant! 
and  the  d«iteudant  was  allowed  to 
prove  declarationa  to  the  eontrary,  of 


the  same  parties,  during  the  same  time, 
it  seems  the  latter  declarations  were 
admissible,  as  tending  to  contradict  the 

5lHintiff''s  evidence.  (SmUk  agt.  Jfo- 
Tamara.  Lantimg,  169.) 

42.  And  held,  that  the  declarations  in 
favor  of  the  defendant  were  competent 
evidence  to  show  the  extent  of  the 
possession  claimed  by  his  grantors; 
and  that  this  was  so,  although  they 
might  not,  at  the  time  of  the  declara- 
tion, have  been  in  actual  occupation 
of  toe  disputed  territory,  or  upon  or  in 
view  ol  tne  disputed  line..  (Id.) 

43.  Upon  a  question  whether  representa- 
tions as  to  the  value  oi  stock  were 
traudulentlv  made  with  the  design  to, 
and  did,  induce  a  purchase  of  some  of 
it,  statements  concerning  the  value  of 
the  stock  and  solicitations  to  purchase, 
made  bv  the  alleged  Irandulent  veudoti 
to  third  parties,  not  in  presence  of  the 
vendee,  at  different  times  and  places 
remote  from  the  place  of  representa. 
tions  in  question,  none  of  them  cotem- 
poraneonsly  with,  and  some  subse- 
quently to  them,  are  not  admissible 
evidence.  Nor  are  such  statements 
and  solicitations  admissible  to  show 
that  the  party  making  them  colluded 
with  the  vendor  in  fact,  to  procure  a 
sale  by  the  latter  ft>r  their  joint  benefit. 
Nor  is  a  sale,  by  the  party  making  the 

'  repreMtitations,  of  the  stock,  prior  to 
the  alleged  fraudulent  sale,  evidence 
upon  either  ot  these  questions.  (H^Jb' 
bell  agt  Aldmi,  4  Lansing,  214.) 

44.  Where  the  defendant's  intent  to  de- 
fraud is  an  issue  in  the  action,  his  own 
testimony  as  to  the  absence  of  such 
intent  is  admissible  on  his  own  behalf, 
and  also  on  behalf  of  co-defendanta 
allseed  to  have  been  acting  in  concert 
with  him  in  the  fraud ;  and  where  de- 
fendant's evidence  in  such  an  aetion 
on  that  question  was  excluded  by  the 
referee,  upon  objection  that  the  case 
was  closed,  the  case  being  important  , 
and  the  queciiou  vital,  \«  here  the  trial 
had  extended  over  numerous  hearings 
with  a  liberal  course  of  examination 
in  matters  relating  to  practice,  and  the 

Erevious  examination  of  the  wiuiesset 
ad  not  related  to  such  intent,  and  the 
examination  could  not  have  been  un- 
derstood to  be  definitely  closed : 

Held,  that  the  ezcluaiou  was  error.  {Id.) 

45.  A  jndgment  roll,  which  states  a  ver- 
dict for  the  defendant,  and  judgment 
thereon  for  him,  is  conclusive  as  to 
how  the  fact  was,  although  it  is  shown 
that  at  the  same  term  at  which  the 
trial  is  stated  to  have  ocenrrecL  an  or- 
der nonsniiing  the  plaintiff  ana  giving 
the  defeudaut  iudgment  thereon,  was 
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flot^red  in  tb«  a«tieo.  (A^ftHagtJyv- 
tand,  4  Lamwfif  S78.| 

4flL  On  a  qnwtioii  of  tide  to  Und,  a 
former  jadgnenl  may  be  oiod  as  an 
eatoppel,  althoash  do  land  whatever 
be  deronbed  iu  toe  record,  <m  its  being 
shown  by  parol  that  the  tftle  to  Ibe 
same  hind  inToWed  in  the  existing  con- 
iroTers/  was  material,  and  in  tSot  in- 
vestigated and  deternslned,  in  the 
former  action.  \IbL) 

43,  A  eonslable's  oral  eTidsMe  of  the 
seryioe  of  .the  sammoos  is  t^rimissibie 
before  a  jaetice,  as  a  batiis  for  **  pro- 
ceedings to  recover  puesessiou  of  land^ 
(*2  R.  8.,  514,  $  3S) ;  and  this  is  so,  al- 
though he  may  bave  made  a  written 
return  bv  afflduvitk  rffoKntfoiiagt.  Mo- 
Manu»j  4  Lanting^  98Q.) 

48.  In  an  aecion  lo  reeover  dama^  for 
forcible  entry  upon  ttoe  premises  to 
which  the  deiendant  proves  that  he 
had  Ibe  ieaiil  title  at  tiie  time  of  the 
sutry,  under  a  deed  frosi  one  who  bad 
•omraeied  to  sell  ibe  premiMS  to  the 
plaintiff,  made  in  pttrsoanee  of  aa  as- 
signment of  the  eoutraet  and  iutersst 
in  the  land  by  the  pkintitf  to  him  (de- 
Hendaat),  the  plaintiff,  to  defeat  the 
Jnstificaiion,  may  show  that  the  assign- 
ment, tboagb  absolute  in  form,  was,  in 
ftust,  made  under  a  previous  oral  un- 
derstanding between  the  plaintiff  and 
defendant,  that  tbe  latter  should  take 
the  asaivnuient  of  the  contract  and  a 
deed  under  it,  and  bold  for  the  beuefti 
of  the  former  upon  tbe  terms  specified 
iu  the  contract.  (Id,) 

d9.  The  testimony  of  a  son  as  to  rtp- 
resentations  made  to  him  by  his  pareqts, 
is  inadmissible  to  show  ibe  place  of  bis 
birth.  {UeOaHM  agt.  Jhrnitu^  4  Zaa«- 
*if.  440.) 

50.  tJpon  the  trial  of  a  question  as  to  tbe 

Srtiper  allowance  for  all  money,  evi- 
eiice  of  an  olTer  on  behalf  of  an  un- 
named person,  with  tender  of  a  con- 
tract, in  btanlt,  agreeing  to  purchase 
real  property  at  a  price,  and  upon 
terms,  at  which  the  defendant  (the 
owner  from  whom  the  alimony  is  due), 
in  his  testimony  has  said  he  wonld 
sell,  does  not  snow  the  value  of  the 
property  to  be  equal  to  tbe  amount 
offered,  in  opposition  to  competent  test- 
imony to  toe  contrary.  <(0aiju^er  agt 
OaUwger^  4  Latuing,  473.) 

AeBRiDORS.  ^4LaMing.) 

Chattbl  Mortoaoe.  (Id,) 
CoMMoir  Carrmr.  (Jo.) 

COKTRACT.   {Id). 

DilNATIO  CaOsa  MoBTIt.    (Id.) 

Executors  and  Ai>iiBn«TRA«OR8. 
{Id.) 


VcmmauMmrm.  {Id») 

UlOBWATB  AMD  SftUMMM,    (A) 

JvoBMmm.  (Id,) 

PniAiffT.  (Id.)  i 

PRAonoB^  ild,)- 

Railroad  Mitkicipal  Bordb.  {Id,) 

BsyBNUB  Stamps.   {Id) 

EXCSPTION& 

Set  Appbal.    (47  if.  T.) 
Triai.    i/d.) 

Crihikal  Law.  (60  B<u%,) 
Practice.  {iLansUiff.) 

EXCUSE. 

1.  It  is  no  excuse  for  the  non-serrie*  of 
copies  of  tbe  case,  as  required  by  rale 
7  of  this  court,  that  appellant  has  not 
caused  the  return  to  be  made  and  ffted, 
■s  r^uired  bv  mfe  9.  Oage  agu  fV^ 
Isati^,  46  N,  n,  448.) 

EXECUTION. 

L  A  constable  need  not  consult  a  rad^ 
meut  del>i4>r  as  to  what  part  of  bis 
property  is  exempt  from  execution  be- 
fore a  levy  thereon  ;  but  he  is  jnstifled 
in  taking  and  setling  tbe  debtor's  pffx>p>« 
erty,  tboagb  exempt,  if  not  informed 
of  the  exemption^  and,  it  seems,  oulsss 
tbe  exempnon  is  claiaMd  wicbia  a 
reasonable  time  after  notice  of  tbe 
,  levy.  {Tmman  agt.  Swartf  4  Lannng, 

2k  Tbe  pnrshaser  of  property  exempt 
trom  execution,  at  an  exeoation  sale, 
is  not  liable  in  an  actiQB  for  its  re- 
eovery, '  bronl[bt  without  dessand  by 
the  owner,  wno,  being  present,  fiiaied 
to  ehdm  tne  exfunption,  but  Ibibade 
tbe  sale  upon  greauds  having  no  foun- 
dation in  mot.  {Id} 

9.  Payment  ef  eests  and  alimony  erdsrad 
to  be  paid  in  s  final  judgment,  dissolv- 
in*  the  marriage  contract,  in  a  wife's 
suit  for  divorce,  may  be  enforced  by 
execBticn.  (Xonna^  agt.  LawUui,  4 
-       •    -,377.) 


4.  Proceedings  as  for  contempt  for  negfeet 
to  make  the  payment  as  deoreed|  p^ 
notauthorizea  iu  snob  case  by  seetioa 
285,  of  tbe  Code.    {Id) 

fiise  Foreclosure.  {A  Lanting.) 
Order  of  Court.  {Id.) 

EXECUTORS  AKB  ADHINISTIA^ 

TOJiS. 

17.  Where  the  dedndu  of  tbe  court,  filed 

in  the  action,  directs  judgment  in  favor 

of  the  defeiMlants  Hgainsi  the  plaiiUilf, 

1      who  sues  as  aduiiuistrator,  it  alio' 
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.  tlM  •psU  to  he  tvc«4t  and  diwgecl 
aix>n,  and  collected  out  of  tht  $tl4tte 

.  represented  by  the  administrator;  and, 
to  the  abeenoe  of  a  special  onler  BMMia 
^p  miftmaiiageaieB*,  tliej  eaoinM  be 
#DHeotod  oat  of  the  adDtraialralor  per- 
aauallr.  {Lmdtluy  agt,  Dw^mIotJ 
<liil^  9v). 

fi  Where  the  plaintiff  allowed  uztoen 
months  to  elapse  afMr  his  sammons 
nd  oompftainc  were  ssiTed  vpost  one 
of  the  aefeadanta  before  be  eaosed 
Ibe  ^me  Iv  ^  termed  on  the  other  de- 
fendant, thae  renderiog  it  neeeesary 
thai  two  answers  shoBM  be  prepared, 
though  thej  contained  sabssaDtiailjIk 
the  same  defenses;  for  ttMt  reason, 
tfUk  dtfmdant  Mllowed  the  owfli  before 
notice  of  trial,  and  disborscmenta  prior 
to  issae  beinv  joined  by  serriee  of  the 
answer  of  the  d«feu<uuit  last  serTed. 

9*  A  contract  made  br  ezecotors  in  form 
as  such,  in  consiaaration  of  serriees 
to  be  rendered  iu  vindicating  and 
asieruug  iheir  claims  to  properly  in 
their  lepresentative  capacity,  ana  for 
the  benefit  of  the  estate  they  repre- 
sei^t,  does  not  bind  the  estate  or  create 
a  charge  npon  the  asseu  in  the  bands 
of  the  executors.  (Aut^  mgL  MwmVf 
47  y.  F.,  360.) 

4.  In  an  actaon  brooght  avaiDst  defend- 
ants as  execntors,  and  wnere  the  form 
of  tho  oomplaint,  the  sabstantial  ayer- 
ments  therein,  and  the  relief  de- 
manded, characterise  the  action  as 
against  defendants  in  their  represen- 
tative capacity,  upon  demarrer  the 
action  cannot  be  converted  into  one 
against  defendants  individnally.    (Id.) 

See  Costs.    (47  If.  T.) 

LiMITATIOMS  OF  ACTIONS.      (Jc2.) 

iw  In  every  ease,  when  a  eomplaint  is 
made  to  a  snrrogata,  nnder  th^  pero- 
▼isions  of  the  Itoviaed  Statntes,  that 
tlia  circnmatauces  of  a  peiaon  ap- 
pointed executor  are  so  '*  preottrlons" 
as  not  to  afford  adequate  security  for 
Jkis  dae  administration  of  the  astats^  (2 
B,  S.,  7i,  §  18^)  it  must  depend  upon 
its  own  peculiar  features  and  circum- 
Aanees ;  of  which  Uie  surrogate  is  the 
appropriate  iudge.  {SkieUisii,  8hitidt, 
60JBar6.,5&) 

Sm  Account.  ^60  JBarb.) 

6.  A  special  administrator  has  no  au- 
thoriiv  to  make  investments.  {Baekin 
agt.  ^cuHt^  4  Laiuingf  40.) 

7  It  is  his  dnty  to  deposit  tiie  funds  of 
tba  estate  with  a  solvent  bank,  or 
Other  institmion  which  rfo^ives  de- 


posits, mbjttot  to  demand,  and  be  maj 
receive  interest  thereon  £rom  the  deuos- 
iury.  (i».)  ^ 

8.  Executors,  who  reeeiye  as  assets  from 
special  administrator,  cwtificates  of 
deposit  of  mouevB  of  llie  estate  with 
an  unan^iorized  aepoeitary,  made  pay- 
able to  such  administrator,  indtvidn* 
ally,  qpoa  time,  assume  the  risks  of 
the  latter  to  the  estate  in  respect  there- 
of, and  ara  liable,  as  he  would  be,  for 
loss  oappenii^  from  the  ikilora  of  tho 
depositaiy.  (LL) 

9.  The  surrogate  has  no  power  to  compel 
an  executor  to  account  fcir  property 
leceived  by  bis  testator,  as  execq^i^ 
unless  it  luu  come  into  the  last  ex« 
ecutor's  uoaseesiou.  ClfoA^roM  a^ 
WkteltTf  I  Xaafin^,  99.) 

10.  The  antbority  of  sn  administrator^ 
appointed  in  this  state,  open  the  goods, 
ttc,  of  a  deeeasod  nonreridevl,  lo  re- 
ceive and  satisfy  the  debts  due  here,  is 
exclusive  of  that  of  aiiy  ibreign  ex- 
scoior  or  adniinsstrator.  {Stone  ag^ 
iicripturef  4  Lantvug,  18CL) 

Sm  I>0KATIO  OaUSA  HOBXIB.  (4  XflN^ 
tay.) 
Eqititablb  Gowtbbbiok.  (Id.) 

PlUCIfCB.    {Id.) 

EXEMPTION  FBOV  EXECUTION; 

^ExsounoK.  iALcMtrng,) 
Jb'ojtBciiismB.  {Xi,) 

EXEMPTION    VBOM    JUBT  SEB- 
VICE. 

Set  JUBOR.    (4  LaauMvng.) 


EXPRESS  C0MPAN1E& 

Sm  ComiioNOB  ajxd  CoNSioirBB. 
Bwrh,) 

EXTINGUISHMENT. 
Si6  DOWBB.  (4  LauMug,) 


(60 


FALSE  AND  FRAUDULENT  BVP- 
KEfiENTATIONS. 

L  In  an  action  for  aUeged  felse  und 
fraudulent  representations  in  the  pui^ 
chase  of  a  sun  of  clothes  by  the  de- 
fendant of  the  plaintiff,  upon  a  orsdit 
S'ven  npon  the  alleged  statement  by 
e  defendant  that  he  was  a  law-partnor 
of  oooM.: 
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AU,  that  the  prodaotion  on  the  trial  of 
M.'i  law  ngtster  (M.  being  dead)  to, 
•how  thut  defeodaot  wae  Dot  a  (aw- 
|»arCiM>r  of  M.  at  the  time  of  the  pur- 
chase, wae  of  itself  inoompetent  to 
prove  the  Iklsity  of  eoeh  alleged  rep- 
reMntatlon.  iSuUifam  agt.  narmi, 
184.) 

fL  Alto  parol  evidence  that  IL  kept  a 
JuBtice's  ooart  register  and  day  book, 
which  were  not  prodnced,  wheiein  it 
did  not  appear  ttiat  defendant  was  a 
law-partner  of  M.  was  also  incompetent 
to  prove  the  falsity  of  the  alleged  rep- 
resentations.  Id. 

9L  Evidence  by  the  deputy  connty  clerk 
that  doring  the  time  that  delendHnt  was 
alleffed  to  be  a  law  partner  of  M.  that 
K.  bad  pigeon  holes  in  the  clerk's 
office  where  his  law  papers  were  kept 
when  filed,  and  that  such  papers  did 
not  show  that  detendant  was  a  law- 
partner  of  M.  was  incumpeteut  to  prove 
•ach  alleged  false  representations.  iJd.) 

4.  Also  that  G.  a  lawyer,  had,  at  the 
time,  an  office  in  the  same  block  wjih 
H.  and  had  more  or  less  bosiness  with 
him  ;  that  defendant  was  in  the  office 
with  M.  bat  that  the  witness  never  did 
any  business  with  them  as  partiiera, 
was  insufficient  to  show  that  defendant 
waa  not  a  partner  of  M.  {Id.) 

ftp  Fraud  of  this  description,  is  a  crime, 
•ubjeeting  the  party  jn^nilty  of  it  to  in- 
dictment and  oonviction  for  felony,  and' 
the  party  who  claims  the  advantage  of 
U,  to  aia  him  in  the  collection  of  a  debt, 
most  see  to  it,  that  it  is  established  by 
some  dear  and  sabstanial  evidence. 
(Id.) 

AmEyidbkob.  [iLeumiHg,) 
FsAOTioa.  {Id.) 


VALSB  ItfPRISONMENT. 
At  AsBBST.  (4  Ltuuing.) 

BaBTARDT  PBOOBBDINOfl.    (JUL) 


FALSE  PRETENCES. 

L  The  design  of  the  statute  against  ob- 
teining  money,  etc.,  under  false  pre- 
tences, is  to  protect  those,  who  for  an 
kmutt  purpose,  are  induced  by  false 

.  and  fraudulent  repreoentarions  to  give 
credit  or  part  with  their  property,  and 
not  to  protect  those,  who  do  this  lor 
nuworthy  or  iilepil  purposes.  When, 
therefore,  the  indictment  charged  that 
the  prisoner  falsely  or   fraudulently 

'  represented  he  had  a  warrant  against 
M.f 'and  thereby  iuduoed  him  to  deliver 


up  to  prisoner  a  watch  and  diamond 
rmgt 

BUd,  that  the  property  must  have  been 
parted  with  as  an  inducement  to  a  snp- 
posed  officer  to  violate  the  laws  and 
bis  dnties,  and  the  indictment  oould  not 
be  snstaiited.  (Pbckham,  J.,  dissent- 
ing.) (McCord  agt.  Psopfo,  46  if. 
r,  47L)  g 

3.  An  indictment  for  obtaining  goods 
by  false  pretences  charged,  that  plain- 
tiff in  error,  with  intent  feloniously 
to  cheat  and  defraud,  represented  that 
a  bank  check  delivered    by  him  an 

{payment  of  goods  purchased,  purport- 
ng  to  have  been  drawn  by  one  IPeter 
Smith  upon  the  Ocean  Bank  of  New 
York,  for  the  sum  of  $140,  was  a  ^d 
and  genuine  check :  that  he  (plamtilT 
in  error)  had  money  on  deposit  in  said 
baud  and  it  would  be  paid  on  presen- 
tation. 

Beldn  sufficient  {P.  W.  Smith  agt  l^t 
PeopU,  47  N.  r.,  303.) 

3.  The  production  of  the  books  of  the 
bank  Laving  been  waived  bj  counsel 
for  prisoner  on  the  trial, 

Held^  that  the  testimony  of  the  book- 
keeper of  the  bank,  that  the  name  of 
the  prisoner  did  not  nppear  upon  the 
books,  and  there  was  no  credit  to  that 
name,  was  competent  and  sufficient  to 
show,  if  true,  that  there  was  no  ftinda 
in  the  bank  to  pay  the  check,  and  that 
it  was  worthless.    (Id.) 

4.  The  counsel  for  prisoner  requested 
the  court  to  charge,  that  the  pretence 
must  appear  upon  the  indictment  to  be 
such  as  could  not  be  guarded  against 
by  an  exercise  of  common  sagacity 
and  prudence. 

Heidi  that  the  refusal  so  to  charge  was 
not  error,  as  the  sufficiency  of  the 
indictment  was  a  question  of  law  to 
be  determined  by  the  courts  with 
which  the  jury  had  nothing  to  do. 
{Id.) 

FALSE    STAMPS    OB    TRADE 
MARKS. 

1.  Under  the  provisions  of  seotion  4.  of 
chapter  306,  Laws  of  1862,  entiued 
"An  act  to  prevent  and  punish  the 
use  of  false  stamps,  labels,  or  trade 
marks,"  as  amenaed  by  section  2,  of 
chapter  209,  Laws  of  1863,  to  render 
a  person  liable  to  the  penalty  therein 

Ereseribed,  the  act  complained  of  mn^t 
ave  been  done  with  intent  to  de- 
frnad  some  person  or  persons,  or  some 
body  corporate.  {Lorn  agt  MaiL  47 
if.  r.,  104.; 
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FAST  DRlVINQw 
Mm  NxouOEKOB.   (60  Barb,) 

FEDERAL  COURTS. 

1.  It  seems  thai  by  the  ROt  of  congress  of 
March  3d.  1851,  (9  U.  a,  Statates  at 
Large,  635,  636,)  the  oommoD  law 
remedy  for  damages  against  the  owner 
of  a  vessel  not  nsed  in  river  or  in  in- 
land navigation,  happening  without 
bis  privity  or  Icnowledge,  is  converted 
into  a  proceeding  t»  rtm^  and  that  in 
snch  cases  the  jorisdiction  of  the  fed- 
eral coarts  isexclasive,  ander  section  9 
of  tbe  hidiciary  act  of  oon^ss  of  1789. 
{Baira  agt.  Daly^  4  Lannng^  436.) 

8.  It  seems  that  vessels  navigating  the 
St.  Lawrence  River  are  not  withm  the 
meaning  of  ihe  act  osed  ^  in  riveni  or 
inland  navigation."  {Id ) 

FENCES. 

I.  The  general  mie  that  where  a  party  is 
the  owner  of  personal  property  which 
is  upon  the  land  of  another,  the  former 
cannot  commit  a  trespass  by  entering 
and  taking  it  away,  does  not  apply  to 
that  entry  of  a  party  which  is  necessary 
to  enable  him  w  make  a  pariitiou  fence 
between  him  and  an  adjoining  owner. 
(C'af^Mnteragt.  SaUey,  60  Barb,,  45.) 

FIDUCIARY  CAPACITY. 
Bet  Abbbst.  (4  Lanting.) 

FINDINGS  OF  FACT   AND   CON- 
CLUSIONS OF  LAW. 

1.  The  right  of  a  party  in  a  case  tried  by 
a  referee,  to  have  separata  findings  of 
iisct  and  oonclusions  of  law,  is  a  sub 
stautial  one.  [Van  8Lykt  agu  AaM, 
46  N,  r.  259.) 

2.  The  findings  of  a  referee  are  to  receive 
the  most  favorable  constmction  of 
which  they  are  capable,  for  the  pur- 
pose of  npbolding  the  Jndement.  {HiU 
agt  Grant,  46  A.  J.,  496.) 

8.  Where,  in  an  action  tried  by  a  referee, 
'  the  case  does  not  contain  any  of  the 
evidence,  bat  simply  the  leferee's  find- 
ings of  fact  and  conclnsions  of  law,  the 
S resumption  is  that  there  was  no  evi- 
euee  from  which  any  other  fscts  oonld 
be  fonnd,  and  where  the  conclnsions  of 
law  are  excepted  to,  the  qnestion  is, 
whether  sncn  conclnsions  are  war- 
ranted bv  the  facts  fonnd.  (8toddaird 
agt.  Whltvu^t  46  N,  7.,  637.) 


4.  A  part^  mast  be  held  to  have  believed 
each  witness  called  by  him  creditable, 
and  to  have  so  presented  him  to  the 
eoork  A  referee  has  a  right  to  find  a 
witness^  mistaken ;  and  if  there  is  a 
contradiction  between  him  and  another, 
to  decide  the  question  of  fact  contrary 
to  his  statement.  But  he  cannot  judi- 
cially deem  an  nocontradicted  witness, 
testifying  against  the  party  calling  him, 
false  and  perjured,  and  so  holding  to 
infer  the  tiuth  of  toe  matter  to  be  the 
reverse  of  what  was  testified.  ( JM- 
kam  agU  AatlA,  46  N.  r.,  683.) 

5.  The  continuance  in  possession  of  a 
grantor  of  real  estate  aher  the  convey- 
ance, while  it  ma^  be  a  circumstance 
proper  to  be  considered  in  connection 
with  other  evidence  tending  to  show  a 
design  to  defraud  creditors,  does  not  of 
itself,  warrant  a  finding  of  a  legal  con- 
drsion,  that  the  deed  was  fraudulent. 
{CbU4  agt.  Newhirh,  46  N.  T,,  684.) 

8m   Appeal.    (46  Jf,T,) 

TLvmAJFD  AND  Wife.    {Id.) 

8UBMI88IOK       OV       COBTROTSBST. 

(Id.) 
EjEcncEinr.  (4  Lanii^.) 
Pbacticb.  (Id,) 

FORECLOSURE. 

8ee  Surplus  MovBTa    (46  If.  T.) 

1.  In  an  action  brought  by  the  assignee 
of  a  mortgage  to  foreclose  the  same, 
the  mortgagor  has  the  right  to  set  ap 
and  prove  a  mistake  in  the  drawing 
of  the  instmment,  and  have  the  same 
reformed.  {Andrmcs  agt,  OUlerpitf  47 
If,  f.,  487.) 

2.  When  the  mistake  is  in  the  terms  of 
payment,  delay  in  moving  to  correot 
the  mistake,  and  payment  by  the 
mortgagor,  of  an  installment,  or  a  pro- 
mise to  pay  as  specified  in  the  mort- 
gage, unaer  protest  asserting  the  mis- 
take, furnish  no  gronnd  for  a  denial 
of  the  relief  to  which  he  is  entitled 
nor  will  the  absence  of  the  assignee 
as  a  party  bar  him  from  such  relief. 
{Id,) 

3L  The  assignor  is  not  a  necessary  jmrty 
to  the  action,  Is  upon  the  coming  in 
of  the  answer,  ana  notice  thereby  of 
defendant's  claim,  plaintiff  may  give 
notice  of  snch  claim  to  the  assignor, 
and  oflTer  to  him  the  future  manage- 
ment of  the  suit,  which  would  make 
the  judgment  binding  upon  him  in 
respect  to  the  fkot  of  tlie  mistake. 
{Id.) 

4.  A  mortgagee  who,  npon  foreclosure 
of  his  mortgage  by  advertisement  and 
tale  trader  the  itatnte,  receive*  only 
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the  atDOtint  dae  and  expenses  from  tb« 

1»Qi*eha8er  of  tbe  mortgagod  premises, 
B  not  liable  as  tmetee,  to  Henors  Bnb" 
sequent  to  his  morttfiiK«,  ft>r  the  snr^ 
plus.    {ButieU  9jgL  Ih^jUm^  i  LoMring^ 

4  ▲  mstrtij^agM  vho  hoa  racaiveil  a 
•arplns  iroM  tbe  parslwaer,  apoA  a 
Maiute  foreelosan)  aide  of  a  prior 
vorcgaife,  is  liable  to  a  sabaeqaent 
judgoMnt  eredkor  lei  tbe  balauoe  of 
■nrpias,  ifier  dedneuuf  the  ameant 
of  the  secoad  martga^ye;  boliataiest 
pn  each  balance  rans  only  from  th^ 
time  of  nodua  or  demand  of  t&e  claim. 
{Id,) 

€k  Tbe  statate  (lawi,  1838,  chapter  Sl97,  & 
5)  which  deolares  that  plaia  of  groand 
ID  Qiweuwood  cemetery,  when  een- 
Teyed  to  iiHllTidoals,  snail  not  be 
liaole  to  sale  oo  exeeation,  or  to  be  ap- 
plied to  paymeat  of  debts  by  asairn- 
ment  nnder  lusolvent  laws,  is'intenaed 
to  prevent  sale  for  payment  of  the 
owner's  debts,  against  his  will|  by  pro- 
eess  of  law,  dus.  A  foreclosnre  sale, 
under  a  mortgage  ezecnted  by  the 
owner  of  a  plat  of  groand,  is  not  with- 
In  tbe  meaning  of  tne  act.  iLautz  agt 
Buckinffhamf  I  Lonuihff,  484.) 

7.  Accordingly,  where  the  defendant 
.eODTeyed  a  plat  of  groand  in  the  cem» 
etery  to  the  plaintiC  with  a  privilege 
of  interment  tberf  In,  and  the  plaiotm 
execated  to  the  defendant  an  instra- 
ment  reciting  the  conveyance,  and 
agreeing  to  reconvey  on  repayment  of 
the  consideration,  with  interest,  in  one 
year,  and  on  defanlt  the  plainriff 
brought  an  action  for  sale  of  tne  prop- 
•fiyc 

MUdf  that  a  sale  nnder  lodgment  of 
Iprecloaare  was  not  prohibited  bv  the 
act;  and,  if  otherwise,  the  plaintiff 
was  at  least  entitled  to  a  strict  fore- 
closnre, and  hie  complaint  was  not 
demarrable  for  not  siaUag  a  c^ose  of 
aotioo.  {Id.) 

K  Affidavhs  of  pvoeeedingv  op  statote 
foreclosure  ana  sale,  are  evideneeof 
the  title  parchased  at  snob  foreoloirarp 
sale,  although  nnrecorded.  The  die- 
turn  in  TuihUl  agt.  TfVacy.  (31  iV.  F., 
157.)  to  the  contrary,  disapproved. 
Eoward  agt.  HaicK  (29  J?af&.,  297,) 
Upon  this  point,  reaffirmed.  (Frvik  agt. 
Thompton^  4  Xfcuuin^,  489.) 

Am  Chattbl  Mostoaob.    (4  Iiantimg.) 
DOWBB.  {Id,) 
EXBCUTOBB  AMD  AdMHIIBTBABOBB. 

(i<f.) 

Loam  ComfisnoMBRS.  (Id,) 
Sbvemub  Stamps.  {Id,) 
Obubt.  {Id.) 


voBBCftxwiTBi  sinr. 

1.  According  to  the  settM  rale  effH^iat^ 
a  mortgatfee  cannot,  in  an  action  to 
forecloM  bia  mtrtgaglPa  call  in  as  par- 
tieii,  persons  claiming  in  hostility  to 
the  tiiie  of  tbe  mortgagor,  and  myp 
Uie  legal  title  ndjadiog  in  the  eqaliable 
action.  The  qnestioB  of  legiil  title  la  a 
^neittion  of  law,  and  to  be  determiaed 
in  an  action  of  ejecimant  at  Uw. 
{BrmdoM  agU  Tfit  D^ms0¥S  und  Mvr- 
•V»  Mutumwy  Stcklv,  6Q  BurU,  2(H.) 

3.  The  plaintiff,  on  beins  applied  to  by 
W.  to  parchaae  a  bona  and  mortage 
given  to  W.  by  the  defendant,  declined 
pnrdiasinff.  bat  agreed  to  take  the 
sajae  to  sell,  as  a  broker  for  the  moiV 
ngea,  for  a  eompensauoa  agreed  Qpo% 
The  securUles  were  therenpon  assigaed 
IQ  him,  by  W.,  to  enable  him  to  nego- 
tiate and  transfer  a  title  to  a  parchaaer, 
and  for  no  other  porpoee,  except  toat 
oat  of  the  avails  of  the  sale  he  shoald 
retain  enoagh  to  pay  and  aatis^  a 
lodgment  he  held  against  W.,  and  ra- 
Isaaa  a  levy.  But  after  haviag  61^ 
taiaed  the-  aaaignmeat,  be  reHoaed  to 
aeU  aad  assign  tbe  bond  aad  mongage, 
hot  ehiimed  to  retain  the  same  as  hie 
own  property,  witboot  payug  W.  aay- 
thiug,  and  refaaed  even  to  satiafj  tho 
fpdi^Mnty  or  to  release  the  levy : 

JMf,  laL  That  the  plaintiff  had  obtained 
no  title  to  the  secariiies  which  he  conld 
enfoice  against  the  mortgagor;  and 
that  In  an  aelion  of*foradosBre  bronght 
by  him,  the  mortgagor  coald  set  ap  aa 
a  defense  thp^  be  bad  paid  the  taoi^ 
ga«e  debt  to  the  mortgagee,  and  taken 
a  mscbai^e  from  him. 

Hd.  That  the  plaintiff  had  aoqaired 
no  right  to,  or  eqaity  in,  the  bond  and 
mortgage,  even  to  the  extent  of  hie 
iadgment,  wbiob  aanat  be  deemed  to 
be  satisfied  by  the  levy,  while  the  levy 
remained.  {Am  %gL  Miwm,  iO  Bmrb^ 
349.) 

See  Imfamts.   (CO  Bat^.) 
pBAcnca.    {M.) 

FORBIQN  OOBPOBATIOB& 

8e$  Wills.    (46  Jf.  T.) 

Cbbditobs'  Suit.    (60  BarhJ) 
CORFOBATXOM.     (4  2kmtm0,f 

FOBEIGK  CODBT. 

See  DiroRGB.    (4  Laeuhff.) 

FOREIGN  BXBCUTORS  ABD  ^D- 
HINIfirrBATOBS. 

See  BxBCDTOBi  Aim  ADimngntATOBi^ 
(4  LoHsinff.) 
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FOBEIGN   JISrOGMENT. 

I.  A  decree  of  divorce  obtained  in 
another  state,  lAie  defendant  not  l^eipg 
nerved  with  process,  and  both  ^ariies 
At  the  commeneetnent  of  the  suit  and 
daring  its  pendencv  being  residents  of 
this  s'raie.  Is  invalid.  An  attempt  bj 
def(*ndant  in  soch  suit,  made  in  a  eoart 
Iti  the  state  where  decree  was  graated. 
to  set  it  a6id«,  which  was  defeated 
upon  technical  groimds  solely,  does 
BOi  ailecttheqnesiion.  The  record  of 
mich  decree  is  not  oonclnsive  as  to 
JorisdietioB,  but  the  facts  therein  stated 

S'viug  the  conn  jarisdicuon  may  be 
sputedL  This  role  is  not  in  conflict 
Viui  sec.  1,  art.  4,  of  Consiitation  of 
the  United  States,  (^o^inaa  agt.  Bof- 
«Ma,46iir.  r.,30.) 

FORFEITURB. 
Sm  Landu>bd  AMD  TttiAMT.  (60  Bturh.) 


FOBFEITUBG  OF  CHABTEB. 
Sm  Aanov.    {iLtMmttg.) 

FOBOED  SIGKATURE. 
fin  Bnxs  or  Exchakob.     (fBJT.  T.) 

FOBlfEB  ACTION. 
0m  BviDBVOB.    (4  Laauimg,) 

FOBMEB  ADJUDICATION. 

!•  Defendant  took  the  horse  of  plaintiff 
to  board,  with  instmctions  not  to  nse 
him;  he  did  nse  him  and  the  horse  was 
fonndered.  Plaintiff  abandoned  the 
horse  and  bronght  snit  for  conversion. 
Defendant  broaght  snit  im  jastiee's 
oonrt  for  the  board  of  the  horse ;  in 
that  action  the  plaiutift  herein  in  his 
answer  set  ap  Uie  eonversioiK  This 
was  deninrred  to,  and  the  jnsiice  sus- 
tained the  demurrer,  holding  that  ii 
Mas  no  defense,  and  a  recovery  was 
}iad  for  the  amount  of  the  claim.  De- 
fendant, by  supplementary  answer, 
pleaded  th'is  former  adjnciication  in 
l»rt 

Hdd,  that  the  remedy  for  the  erroneons 
decision  of  the  justice,  should  be  sought 
In  that  snit ;  that  the  recovery  therein 
necessarily  adjudged  a  performance  of 
the  contra'ci  by  the  defendant,  and  that 
there  was  no  conversion.  The  jndg- 
nient,  therefore,  was  a  bar.  {CoUim 
agt  BawM,  46i\r.  F.,  490.) 


FBAUD. 

1.  One  M.  bcfd  a  jodrment  sgainst  plaln- 
tifr  for  over  $££.000.  He  proposed  to 
plaintiff  to  discharge  it  for  $500.  This 
oiler  was  not  accepted.  B.,  a  strani^er 
to  plaintiff,  by  falsely  representing 
that  he  was  a  friend  of,  and  came  from 
plaintiff,  indnced  M.  to  assign  the  judg- 
meet  to  him  for  $500 : 

Htid*  that  the  only  one  injnred  by,  or 
who  Goaid  compiaia  of  the  fraud,  was 
M.,  and  that  pmiatiff  was  not  autitied 
to  the  benefit  of  the  pnrcease.  (Ba- 
PALLO  and  Pbokham.  J  J.,  dissentiug.) 
{OAfvey  htsuJarvii,  46  N.  Y.  310.) 

am  HfTSBAND  AVO  WoTB.      (46  if.  T,) 

BtTBHisafoir     ov     Covnarsmx* 
(Id,) 

2.  Plaintiff  makes  advances  upoa  stolen 
coupon  bonds  of  tlie  M.  and  8t.  P.  B. 
B.  Co.«  which  oriKiuaily  were  ao- 
oompaaled  by,  or  had  attached  to 
them,  certificates,  stating  in  substance 
that,  upon  the  surrender  of  the  oerti- 
fieate  and  bond,  the  holder  was  en- 
titled to  tnii  paid  preferred  stock. 
These  certificates  were  referred  to  in 
the  body  of  the  bond,  wflen  th« 
bonds  were  transferred  to  plaintiff  the 
certificates  were  not  with  them. 

JBield,  that  while  the  absence  of  the  cer- 
tificates might  be  a  circumstance  ot 
some  weight  in  determining  the  qnes* 
tion,  yet,  of  itself,  it  did  not  prove 
fraud  or  bad  faith.  ( WiUh  agt.  Saet, 
47  IT,  r,  I43w)  ^^ 

3.  Dafendants  repre»ented  a  voluntary 
association  which  owned  a  eheese  fac- 
tory ;  this  they  leasoU  to  C.  He  con* 
tracted  to  manufacture  cheese  for 
them  at  a  speeifled  sam  per  hundred 
pounds.  No  right  of  supervision  was 
reserved.  Defendants  carried  on  tJie 
business  by  furnishing  the  materials, 
talcihg  the  products  and  selling  rhem 
in  the  market,  as  an  article  manufac- 
tured by  them. 

ffeld,  thaf  as  to  the  public  they  assumed 
the  character  ot  (>rincipa]s<  and 
adopted  the  lesponsibiiitv  of  the 
mauulacturet  and  were  liable  for  tlie 
frauds  of  C,  or  his  subordinates,  in 
the  manufacture  of  cheese.  IDtirtt 
agt.  Burton,  47  JBT.  T.,  167.) 

4.  In  an  action  of  fraud  in  the  sale  of 
the  cheese,  which,  by  the  terms  of  the 
contract,  was  uurcnased  to  be  for- 
warded and  sold  iu  New  York,  after 
plaintiff  had  proven  its  value  in  the 
New  York  nmrltet,  defendants  offered 
to  prove  titat  the  cheese  was  shipped 
and  sold  by  plaintiff  iu  the  Louaou 
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market  at  a  cerrara  price,  and  that  the 
cheese  market  in  New  York  ie  rega- 
lated  aud  coutrtlled  mainly  by  the 
price  of  cheeae  iu  Londou  aod  Liver- 
pool. 

Jleldy  that  the  market  price  in  New 
York  wuH  witbiu  the  contemplation  of 
the  parlies,  and  was  properly  proven ; 
and  'that  the  value  at  another  place 
and  another  time  was  not  material, 
when  there  was  clear  and  explicit 
proof  of  its  value  in  the  market 
designated;  and,  that,  therefore,  the 
proof  offered  was  properly  exe(aded. 
This  class  of  evidence  is,  to  some  ex- 
tent, within  the  discretion  of  the  conru 
{Id.) 

&  A  partj  defrauded  in  a  oontraot  is 
not  barred  from  his  right  ol  acdon 
for  the  fraud,  bv  the  fact  of  his  having 
compromised  the  claim  against  him 
upon  the  contract,  unless  it  appears 
that  be  had,  at  tbe  time  of  such  com- 
promise, knowledge  of  the  facts,  con- 
stituting the  fraud.  A  bare  suspicion, 
not  founded  upon  facts,  or  upon  any 
investigation,  is  not  sufficient.  {Saker 
agt.  Spencer,  47  HT.  F.,  562.) 

See  HiT^AND  AND  WiTR.    (47  2f.  T,) 
Makufactu&dio     Cobtobationb. 

(Id.) 

6L  Fraud  avoids  all  contracts,  and  trans 
fers  of  title,  into  which  it  enters,  at  the 
election  oi  the  party  defendant.    {Sail 
agt.  Edwin,  60  Barb,,  349.) 

See  AORBKMBNT.  (60  Barb.) 

FORECLOBUBB  SCIT.     (/(!•) 

Maxims.    (Id,) 

Vendor  and  Pubchabbb.  (H,) 
«      Evidence.  (4  Laming.) 
Practice.    {Id.) 

FRAUDULENT  CONVEYANCES. 

See  FrwDiNOS  op  Fact  akd  Cohclu- 
SIONB  OF  Law.   (46  N,  T.) 
Husband  and  Wife.    (Id\ 
Husband  and  Wife.    (47  iV.  T.) 
Limitation  of  Actionb.    {Id.) 
Trusts.    {Id,) 

1.  A  finding  of  fact,  by  a  referee,  fhat 
(Conveyances  were  made  with  intent  to 
hinder,  delaj  and  defraud  the  future 
creditors  of^^  tbe  grantor,  when  tbe 
whole  case  shows  that  there  were  then 
no  creditors  to  be  defrauded,  is,  in  law, 
simply  absurd,  or  rather,  a  legal  im- 
possibility. {Larmere  agt  CampbeU^ 
60  Bari>,,  63.) 

At  Hubband  Ain>  Wifb.    (60  Barb.) 

FRAUDS,  STATUTE  OF. 
Am  aobbbmbbt.  (60  Baih.) 


Qt. 

GENERAL  iSSUK 

1.  Want  of  consideration  eoold  always 
•be  shown,  under  the  gener.il  issue. 
Anything  which  tended  to  show  that  a 
party  to  an  instrnmeut  never  had  a 
cause  of  action  against  the  other  party 
to  it,  was  always  competent  under  a 
general  denial  of  tbe  o«iuse  of  action 
alleged,  and  is  so  siill.  (Ihams  agL 
WtUiame,  60  Barb.^  346.) 

a.  But  this  rule  does  not  nppiv  to  tbe 
holder  of  negotiable  paper,  who  takea 
it  in  good  faith  before  it  becomes  doe, 
in  the  usual  coui-se  of  trade.    {.Id.) 

GENERAL  RAILROAD  ACT. 
See  Railroad  Comfabt.    (4  Laemag,) 

GENERAL  TERIC 

See  Appeai.    (46  i^.  T,) 
Appeal.    C47  If.  T.) 
New  Tbial.  (Id,) 
Appeal.    (4  LanurngJ 

GIFT. 

1.  It  Is  essential  to  the  parol  g^  of  pt^ 
soital  property,  in  order  to  pass  the 
title,  thait  it  be  delivered.  A  mere  inten- 
tion, or  naked  promise  to  give,  wilhonf 
some  act  to  pass  the  property,  is  not  a 
gift.  The  donor  must  not  only  part 
wiUi  the  possession,  but  with  the  dom> 
inion  of  toe  property.  And  the  gift  is 
onely  perfect  and  irrevocable  by  delm- 
eru avM  acceptance.  (Brikk e^'GomJid^ 
aiu,  289.) 

2.  In  this  ease,  there  was  no  such  de- 
livery of  the  property  (a  heiferj  to  the 

plaintiff  by  her  moth'er,  as  the  law  re 
quires  to  establish  a  lawful  gift.   (M( 

3.  A  debt  cannot  be  transformed  into 
a  gift  by  a  mere  parol  declaration 
subsequent  to  its  creation ;  bat  where 
money  is  delivered  by  a  father  to  a 
son,  under  circumstances  rendering  it 
uncertain  as  to  whether  it  was  in- 
tended as  a  loan  or  gift,  a  distinct 
declaration  made  afterwai-ds  by  the 
father  to  the  son,  may  have  the  effect 
of  detertuining  which  it  was.  {Ihtff 
agt.  Wilton,  47  N.  F.,  580.) 

4.  A  promise  made  by  a  donee  to  pi^  a 
sum  of  money,  or  do  any  act,  not  con- 
stitnting  a  condition  of  delivery  or 
title,  does  not  invalidate  the  g|fk 
(Id.) 

See  EynMnOB.    (47  N,  T,) 
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aiFT  IN  PBOSPECn  OF  DBATH. 

Aw  Donatio     Causa     Mostis.      (4 
Jjantiftff.) 

GOLD  com. 

Aw  JUDOMBHT.     (46  if.    71) 

GOOD-WILU 
Am  PABTNaitSHiP.    (GO  Barb.) 

ORANTdB  AND  GRAIHTaE. 

h  The  tnnntor  of  land  may  claim  to  hold 
adversely  ajfatiiM  his  fn*aniee.  (Orci- 
mer  agt.  BeiUonf  4  Jjantinjft  291.) 

Ak  Dbfenbes.    (i  Lantinff,) 
Dower.    (Id,) 
Easement.    (Id,) 
Mistake  of  Law  and  Faot  (Id.) 
Trusts  and  Trustees.     {Id,) 

GREENWOOD  CEMETERT. 

Aw  Forbolosubb.    (4  Lantwff.) 

GUARANTY. 

1.  Defendaut  guaranteed,  that  B.  4b  S. 
shoald  receive  and  pay  for  a  8t«am  en- 
gine and  two  boilers,  of  a  given  capa- 
city and  power,  particnlarly  described, 
at  an  agreed  price.  By  an  agreement 
of  the  priudpalfl,  without  the  assent 
of  the  snrety,  an  engine  with  three 
boilers,  and  of  a  greater  capacity  and 
power,  at  an  additional  price',  was  sab- 
•titated : 

Meldj  that  the  change  in  the  contract  was 
a  material  one,  impoeing  entirely  new 
obligations  npon  toe  contracting  par- 
ties, and  discharged  the  surety  from 
any  liability.    {Grant  agt.  Smtih^  46 

I    if.  n,  93.) 

I  GUARDIAN  AD  LITEIL 

Aw  Partitioh.    (60  Barb.) 

GUARDIAN  AND  WARD. 

1.  Where  an  infant  plaintilf  proenred  the 
appointment  of  a  j^Mftiuiny  and  the  snit 
proceeded  to  issne  and  was  on  th4>  cal- 
endar fur  trial.  On  a  motion  by  the 
defendant  to  dismiss  the  complaint  and 
action,  on  the  ground  that  the  ^ardian 
WHS,  at  the  time  of  his  appoimmenti 
and  still  is  an  infant, 

Htld,  that  the  defendant,  not  knowing  of 
the  infaincy  of  the  gaardian  until  after 
service  of' his  answer,  the  irregularity 
iu  tho  appoutment  of  gnardian  was  hoi 


by  hiin  in  anawerinff  npon  the 
merits.     {Wo{ford  agt.  Oakl^f  ante, 

Held  also,  that  the  plaintiff|  having  shown 
satisfadtorily  that  the  guardian  acted 
under  a  misapprehension  as  to  his  hav- 
ing attained  nis  majority  and  having 
lately  ascertained  nis  'mistake,  was 
allowed  npon  terms  to  appoint  a  new 
and  proper  gaardian  to  proceed  in  the 
aetion  lume  pro  hme,  {Id.) 

4.  A  ffuc^i<^  ^^  socage  may  lease  the 
laoos  of  his  ward  for  a  term  as  long  as 
he  oontinues  gnardian,  or  for  any  num- 
ber of  years  within  the  minority  of  the 
ward.  The  lease,  however,  is  subject 
to  its  being  defeated  by  the  appoint- 
ment of  another  p^uardian,  pursoiuit  to 
the  statute,  and  his  election  to  avoid  it. 
{Binentm  agt.  Spiem-,  46  if.  r.,  594.1 

Aw  Submission  ov  Controtbrst.    (4 
LannMff.J 


HABEAS  CORPUS. 

Aw  CRDCDrAL  Law.    (60  Bairb,) 
HIGHWAY. 

4.  The  owner  of  land  over  which  a  strael 
or  highway  passes,  has  a  right  to  az- 
oarate  the  soil  unoer  the  anrtace,  and 
to  uite  the  space,  so  lon^  as  he  does  not 
interfere  with  the  public  right  of  way. 
{MeOarig  agt.  OUy  of  SjfraeuH,  46  iT. 

2.  Where  the  owner  of  land  in  a  yillace 
lays  oot  streets  through  the  same,  ai- 
Tides  the  residue  into  village  lots, 
causes  a  map  of  the  same  to  be  re- 
corded in  the  county  clerk's  office,  and 
conveys  the  lots  bounded  on  such 
streets,  if  the  same  are  not  accepted  by 
the  proper  authorities,  or  worked  and 
used  as  public  highways,  they  do  not 
become  such.  ( Wokler  agt.  The  B.  and 
L.  8.  B.  B,  Co,,  46  N.T,,  686.) 

Aw  CoKSTrrunoHAL  Law.    (46  if.  T,) 

3w  Hl^way  oommissloners  are  not  au- 
thorised to  make  any  order  for  the  re- 
moval of  eneroaobments,  except  in  the 
ease  of  a  highway  laid  out  according 
to  the  statute.  {OkriMty  agt.  NemtoKj 
60  Barb,,  333.) 


4.  Wbers  an  order,  purporiiog  to  bs 
made  by  oommissloners  of  highways, 
was  signed  by  two  of  them  only,  ana 
it  did  not  appear  from  it  that  the  other 
commissioner  was  uotified  to  mttendy  or 
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h^  MOky  kfiowtedgo  of  (h6  pt^MoMtoif ; 
•or  WW  lh«n  aiiTlhfng  to  show  that 
any  preliminary  steps,  soch  as  ths  tiat- 
ate  raqaires,  Md  been  takes : 

JfsAf,  that  the  order  was  a  DQllitj.   {Id,) 

Sw  A  highway,  opened  and  worked  for  A 
ekort  pan  of  the  dlstaiioe»  only,  und 
not  opened  or  worked,  as  described  in 
the  surrey,  or  io  any  manner,  on  a  par- 
ticular portion  thereof,  anUJ  »fior  the 
lapse  of  nearly  fourteen  years,  from 
the  time  of  lis  being  laM  oat,  ceases  to 
be  a  highway  for  any  purpose,  at  the 
place  where  it  is  not  opeiiea  or  worked. 
(U.) 

6y  In  an  aetlDn  for  wrongfuHy  diverting 
a  water-oonrse  on  the  phiiatiflTs  I  ana, 
where  the  defendant  justifies  |m  over- 
seer of  highways,  it  iserroneons  for 
the  jadge  to  in^tract  the  jury  that  sac-h 
diversion  was  unlawful,  and  that  the 
plaintiff  is  entitled  to  recover  the  dam- 
ases  he  has  snsuiined  by  reason  there- 
of; it  being  an  instrnction  to  the  jury 
that  the  piaiiitiff  is  entitled  t4)  recover, 
and  not  a  mere  intimntion  of  an  opin- 
ion on  a  question  of  fact,  (Moran  Agu 
McOUanu,  de  Barb.^  388.) 

7.  It  is  also  error  for  .the  dooit  to  ioafemet 
the  jnry  that  if  thev  should  come  to 
the  conclusion  that  tlie  dsfendant  acted 
malieumily  in  diverting  the  water,  to 
tajnre  the  plaintiff,  then  the  tatter  is 
entitled  to  Mcover  all  the  damages  he 
iias  mistained ;  whether  the  defendant 
had  a  right  totnm  the  water  or  not ; 
this  amounting  to  an  instrvcrion  to  the 
fury  that  notwithstanding  a  public  offi- 
cer roav  be  fullv  warranted  and  dolv 
anthonsed,  in  law,  to  do  the  act  oom- 
plained  of,  yet  his  motives  are  the  sub- 
ject of  inqniry  by  the  jury,  and  that  if 
thev  come  to  the  conclusion  that  his 
motives  were  selfish  and  sinister,  then 
the  act  becomes  unUwfoI.    {Id.) 

Be*  OovsTiTiTTKnfAL  Law.    (60  B0A.) 
LocKPORT  (Crrr  or)    (Id.) 

.  MuiaOIPAL  COKFOBATIONI.      {Id.) 

8.  The  trostees  of  the  yillagn  of  Laneas- 
ter  have  authority,  under  its  charter, 
to  impose  penalties  for  the  destruction 
of  shade  trees  on  the  village  streets, 
bat  not  for  any  act  for  which  a  penalty 
is  imposed  bylaw.  (See  laws  18^, 
chap.  320,  sec.  47,  subd.  25,  sec.  48, 
aobd.  12.)  It  seems  they  may  exercise 
the  authority,  although  the  cfestmctien 
of  ornamental  trees,  &c.,  is  made  a 
misdemeanor  by  stamte  (laws  1853, 
ehap.  573),  and  punishable  by  line  or 
imprisonment,  or  both,  and  liability  to 
the  party  injured  for  five  times  the 
amount  of  his  damagea.     {ViUofieof 


Lrnntetakr  agt.  BidUmCtsM,  4  Lmmnmid 
136.) 


9.  It  seems  that  shade  trees  are  oma*' 
mental  trees,  within  the  statute.  (Laws 
1853,  chap.  573.)    {Id.) 

■ 

10.  Trees  standinff  on  streets  and  higl^ 
ways,  of  which  the  soil  belongs  lo 
adjacent  owners,  are  the  propertv  of 
such  owners,  woo  may  remove  inem 
at  pleasure.    {Id.) 

11.  Laws  passed  for  the  protection  of 
suck  trees,  apply  only  to  other  persona 
than  the  owners ;  nor  can  the  legisla- 
tnre  authorise  the  infliction  of  a  pen-^ 
alty  upon  the  owner  of  the  trees  fior 
remevnig  them,  unless  the  public  have 
acquired  title  by  purchase,  or  exercise 
of  the  right  of  eminent  domain.      (/<L)' 

12.  Owners  of  land  in  a  village  made 
and  filed  m  sup  thereof,  layintront  lota 
and  a  street  thereon,  and  sold  lots' upon 
and  with  reference  to  the  street;  the 
Tillage  authorities  afterward  declared 
the  street  open,  and  it  was  worked, 
and  bailt  on,  as  a  street  1 

JBeldi  that  there  was  a  dedication  and  atf^ 
ceptance  of  the  street  throughout  its 
entire  extent,  although  a  small  portion, 
(which  was  left  open  to  the  public,  and' 
on  which  lots  bad  been  sold^.  had 
never  been  worked  by  highwav  labor, 
and  that  trespass  would  not  lie  in  favor 
of  the  owner  of  the  soil,  against  an 
officer  acting  under  direction  of 
anthorities  of  the  village  having  power 
over  its  highways,  for  catting  trees  and 
clearing  away  obstructions  on  the  por- 
tion so  un worked.  {Niagtira  F^aUg 
iSbtMMnsiMi  Bridae  Ck.  agt.  BackmeoL, 
4i^Msiiv,5S3.) 


8U  OTERflBBBa 

Lamting.) 


or    HiOHWATa     (4 


HOTEL   KEEPER. 
At  Ihxxxbpbb.    (46  N.  T.) 

HUSBAND  AND  WIFE. 

1.  Where  the  real  estate  of  a  wife  is 
mortgaged  to  secure  the  debt  of  her 
husband,  she  occupies  ike  position  of  a 
surety,  and  she,  and  those  elHimiug 
trader  tier,  are  entitled  to  the  benefit  of 
the  rules,  prohibiting  the  dealing  of  the 
ereditdr  with  the  principal  debtor,  to 
tbe  pri|f  ndice  of  the  surety.  An  extsin- 
sion  of  the  time  of  pavment,  without 
her  assent,  is  such  a  dealing,  and  die* 
charges  the  mortgage.  {Bank  q/*  Al 
Uo%  agt.  Bwnu,  46  iT.  F..  170.) 

3.  The  agtenoy  of  the  husband  to  Mnd«he 
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wife,  to  be  inferred  from  the  poMtt 
■ion  of  the   mortgH^fe,  hns  respeot  to, 
RQd  is  limited  br,  the  lerme  of  that  iu> 
■tnnnent.    (Id.) 

3b  The  defendant,  a  married  woman,  has 
been  in  partnership  with  H.,  owning 
half  the  stocic  iu  trade,  and  half  the 
real  estate  occunied  for  the  piirposet  of 
the  bostness,  wnich  was  carried  on  In 
the  name  of  H.  and  herself,  her  hus- 
band acting  as  her  agent.  Defendant 
bought  oat  her  partner,  and  with  her 
knowledge,  the  business  was  sobse- 
qnently  carried  on  by  the  husband  in 
Lis  I  .v'u  name,  without  unv  control  or 
interfei-enoe  by  her ;  he  lAking  posaes- 
siofi  of  the  assets  of  the  firm,  ana  neing 
rbem  in  the  business  for  his  own  bene* 
fit,  until  he  failed,  when  he  assigned 
tbe  personal  property  for  the  benefit 
of  creditors,  without  any  olaim  thereto 
on  the  part  of  defeudani : 

JSEsirl,  that  the  dissolution  of  the  partner- 
ship  was  a  revo<*atiou  of  Uie  husband's 
ageney,and  her  knowledge  of  the  man- 
iMv  of  oonduciing  the  business  there- 
alter  implied  her  assent,  and  wouM 
preclnde  her  from  deriving  any  benefit 
therefrom ;  and  that  a  finding  of  the 
tefsree^  that  the  business  whs  defend- 
ant's, conducted  by  the  husband  as  her 
agent,  could  not  be  sustained,  either  as 
a  finding  of  fact  or  conclusion  of  law. 
Also,  ^Idf  that  necessary  expenditures 
npon  the  real  estate,  not  exceeding  the 
amount  of  personal  property  received 
from  the  wife,  were  properly  mHde, 
and  for  any  excess,  if  claimed  the  pro* 
•per  remedy  was  bv  creditor's  bill  for  an 
acconniing.  ( BamUton,  et  oL  agL  Dtmo- 
lau,A6N.  r,n^) 

4.  Where  a  husband,  with  a  fraudulent 
intent,  obtained  from  his  wife  a  power 
et  dittomey,  autborizing  him  to  do  busi- 
ness in  her  nnroe  and  as  her  agent,  and 
aAer  having  by  false  and  fraudulent 
statements  established  a  fictitious 
ciedit,  by  means  whereof  he  obtained, 
npon  are'dit,  large  amounts  of  goods,  a 
portion  of  whicn  he  sold  in  the  origi- 
nal packages  at  lees  than  cost,  and 
tben  induced  his  wife  to  make  an  as- 
signment, the  wile  having  no  kuowU 
edge  of  the  fraudulent  intent ; 

Meld,  that  ther  wife  is  chargeable  with 
knowledge  of  the  fraudulent  scheme  of 
her  agent  the  husband,  and  the  assign^ 
roetK  ia  void.  ( Wamur  agt.  Wanent 
46  M  F.,  22a; 

&  An  acceptance,  by  a  wife  from  her 
hasband  of  a  policy  of'  insurance  upon 
Ma  life,  proenred  by  him  for  her  bene- 
fit, without  previous  aachoritv  from 
her,  is  a  sufficient  adoption  of  fiis  act, 
Ufed  flonstitotea  a  valid  contmet  be* 


tween  her  and  the  compmiv  Issuiiiff 
the  policy.  tThamptenHtgf.  iPkeA,  tR. 
I,,  and  8.  Itu,  Co.,  46  li,  ¥.,  67-l.j 

See  HOBTOAOB.    (46  IT.  F.) 

6.  In  an  action  *brought  by  a  husband 
against  tiie  wife,  to  have  the  mar- 
riage declared  void  by  reason  of  her 
former  marriage,  npon  the  final  hear- 
in|j(  and  a  decision  in  favor  of  the 
wife,  the  court  luis  power  to  awaid 
her  extra  exf)enses  and  counsel  feet 
beyond  tne  taxable  coeia  (<?y\^»  agt. 
Griffith  4ff  jr.  F.,  134.) 

7.  Where  a  husband  in  good  faith,  and 
without  fraudulent  inieni,  uays  the 
purchase  price  of  a  parcel  of  land,  and 
causes  the  same  to  be  deeded  to  his 
wife,  be  at  the  time  being  out  of 
debt^  her  title  is  valid  as  against  bis 
snl>sequent  creditors.  iOwrtit  agt. 
JVx,  (47  ir.  F.,  399,) 

8.  Where  an  action  in  the  nature  of 
a  creditor's  bill  is  brought  against  a 
husband  and  wife  by  a  judgment 
creditor  of  the  former,  to  reach  real 
estate  claimed  to  have  been  fraudu- 
lently couve?(-d  to  the  latter,  and 
where  after  issue  is  joined  the  wife 
dies,  the  plaintiff  failing  to  show 
fraud  cannot  have  iudgnicut  for  the 
interest  of  the  husoand  in  the  land 
aoqaired  upon  the  death  ot  the  wife. 

9.  A%  eommon  law  the  husband  had 
the  right  of  administration,  and 
throutfh  administration  he  acquired 
the  title  to  the  personal  property  of 
bis  deceased  wife  not  rediired  to  'pos- 
session during  covertnre,  iiubject  only 
to  the  payment  of  her  debtH.  These 
rights  were  preserved  bv  tlie  Revioed 
Statutes  (2  R.  S.,  p.  75'  $  29 :  p.-  96, 
f  79),  and  have  not  been  effect ed  by 

.  the  statutes  of  1848  and  1849  in  re- 
lation to  married  wquieu.  Those 
statutes  gi^e  the  wife  control  of  her 
separate  estate,  with  power  of  testa- 
mentary disi>otiition,  ciuriiig  her  life; 
but,  if  she  clies  iuiestaie,  ilie  rights  of 

■  her  hneband,  as  her  successor,  are  not 
affected,  and  lie  is  not  prevented  from 
adminiftiratiou  and  conseqiieni  enjoy- 

•  ment  of  the  property.  {liamet  agU 
Umdtrmod,  4f  iV:  F.;  3&1.) 

.10.  Tb*  amendment  of  the  79ih  section 
-kf  the  statutes  of  disiribuiiona,  in 
1867,  did  not  affect  the  right  of  tlie 
husband  to  administration  and  enjoy- 
ment of  bis  deceased  wife's  penou'al 
estate,  except  in  the  case  therein 
specified  of  her  dying,  leaving  de* 
seendanta;    Id.) 

11.  A  m\te  tmnlkog  real  estate,  as  tenavt 
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in  common  with  ber  hnshnnd,  ean 
maiiiuiin  action  for  partition  atrMinst 
him.  {Moore  iigl  Moortt  47  N,  T., 
467.) 

2.  In  action  against  a  married  woman 
for  frand  in  a  contract  for  the  sale  of 
her  real  eHtate,  made  by  her  husband 
as  her  agent,  it  is  not  necessary  to 
join  the  hnsband.  It  is  a  matter 
**  having  relation  **  to  her  sole  and 
separate  property,  and  aiider  the  pro* 
▼isions  of  the  statute  of  1860,  as 
amended  in  1863.  (chap.  172,  Laws 
of  1863),  she  may  be  saed  the  same 
as  if  she  were  a  feme  moU,  IBaum  airu 
ifttWea,  47  N.  F.,  577.) 

13.  These  statntes  have  not  altered  the 
eommon-hiw  liability  of  the  husband 
tor  the  personal  torts  of  his  wife,  but 
when  SDch  torts  are  committed  in  the 
maiiHiremeut  and  control  of  her  sepa 
rate  profiertT  the  mle  is  changed,  and 
siie  only  is  I  fable. 

See  Tbusts.    (47  JV.  F.) 

14.  Wher«  a  wife  has  an  eqaitable  inter- 
est in  laud  conveved  to  ner  husband, 
by  reason  of  her  Laving  paiO  a  (lart  of 
tlie  pltrvha»6  money,  such  interest  will 
be  proiecied,  as  against  her  husband  s 
enhnqnent  creditors.  {Lormore  agt. 
Campbell,  60  Barb,,  62.) 

15.  Where  a  husband  bad  a  vested  inter- 
en  in  the  iiersonal  estate  which  his 
wife  owned  at  the  time  of  the  mar- 
riage: 

• 

Seldf  that  the  sobteqnent  redaction  of 
it  to  his  possession,  even  thongh  a  part 
of  it  came  into  his  hands  after  the  uk- 
iug  etfect  of  ihe  act  of  the  legislature 
of  1848,  "  for  the  more  effectual  protec- 
tion of  the  property  of  married  women," 
did  not  change  his  title  to  it.  (Briggt 
agt  Mitekell,  60  Barb,,  288.) 

16.  If  the  legal  title  to  property  is  shown 
to  have  been  in  the  nusband,  the  onus 
is  upon  the  wife,  claiming  it  as  her 
separate  estate,  to  prove  that  it  is  snch. 
Thid  she  cannot  do,  as  against  his  credi- 
tors, bv  showing  a  conveyance  to  her, 
from  tfie  husband,  without  considera- 
tion.   \IcL) 

17.  A  post  nuptial  settlement,  although  it 
would  be  upheld  in  equity,  a«  between 
the  hnsband  and  wife,  would  be  pre- 
sumptively void  as  against  anteceaent 
creditors  of  her  hnsband.    {Id,) 

18.  A  married  woman,  having  a  separate 
ei*tHte,  may  employ  her  hnsband,  as 
her  agent,  to  transact  any  or  ail  of  her 
business  ;  and  hence  she  may  contraot 
with  him  to  do  all  her  work,  or  any 
part  of  it,  by  the  job,  for  a  stipolatea 


Srioe.    {FairbanJa  agt  Mortkermtt,  60 
fafb,,  406.) 

See  Crdcinai.  Law.    (60  Barb.) 
Debtor  and  Creditor.   {Jd.) 

EVIDBRCB.     (Id-l 

19.  In  an  action  against  husband  and 
wife,  affeci  in^  the  husband's  real  prop- 
erty only  he  is  authorised  and  required 
to  nave  an  appearance  entered  for  bis 
wife,  upon  service  of  rnmmous  on  him 
alone,  and  without  anihoritv  from  ber. 
{Lathrop  agu  Heaeock^  4  Xojutiy,  1.) 

20.  It  is  otherwise,  where  the  aetioB 
affects  the  wife's  separate  estate    {Id.) 

21.  A  married  woman  may  maintain  an 
action  against  her  husband  to  recover 
poseeisiou  of  her  real  OMiaie  from  wbioh 
she  is  excluded  by  biro.  (ATuMiragL 
Jf  mier,  4  Lannng\  421.) 

522.  Where  a  husband  receives  money 
from  his  wife  to  purchase  real  estate 
in  (he  latter's  name,  and  expends  for 
the  purpose  no  more  than  the  snm  re- 
ceived, the  property  is  the  wife%, 
although  the  payment  is  not  made  with 
the  precise  funds  received.     {Id,) 

23.  Hor'band  and  wife,  when  respectively 
plaintiff  and  defendant  in  an  aetioB, 
mav.  under  laws  1867,  chap.  387,  testily 
in  ^is  or  her  own  behalf.    {Id.) 

See  DowKR.    (4  Iianting.) 
Married  Wombn.    {Id.) 
Skparatb    Estate  of 
WOMEX.     {U,) 


I. 

IMPRISONKEKT. 

S^e  HOTfOHB  AKD  Ordbrb,  (47  if.  T,) 

INCORPORATIONS. 
Set  COSPORATIONB.  (4  Lohtimg.) 

INCUHBRANCERa  • 
See  F0RBCLO6URB.    (4 


INDICTMENT. 


See  Falsb  Prbtbvcbs. 
False  Prbtbncbs. 


(46  IT.  TJ 
(47  IT,  r ) 


1.  Whether  a  eonviction,  upon  an  indio^ 
mfent  charginpf  the  prisoner  with  aidfaiff 
and  abetting  in  the  erime,  ean  be  had 
of  a  principal  in  the  second  degree, 
where  the  principal  in  the  first  degree 
cannot  be  convicted,  ^tre.  {TmpU 
agt.   TUPtopU^    4  Lansing,  119.) 
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2.  It  aeenm.  in  eneh  CHoOf  the  indictment 
khonld  properly  charge  tbe  prisoner  as 
principal.    {la.) 

3.  An  indictment  for  perjury,  which 
charges  the  offeiise  to  have  been  com- 
miued  in  an  action  pending  in  the 
Kipreme  court  of  the  ciiT  of  New  York ; 
and  thai  the  referee  wlio  ndministercd 
tlte  oath  was  appointed  by  the  supreme 
conn  of  the  city  and  county  of  New 
York  is  fuiilry  in  substance.  {Oettoj^ 
agt.  Tlue  People^  A  Lading,  487.) 

4.  So  also  is  an  indictment  for  peijnry 
found  in  New  York  county,  which 
does  not  ciiarge  the  offense  as  having 
been  commiued  in  that  county.      (i<2.) 

5i  It  should  appear  upon  tiiefaceofan 
indictment  fur  pei jnry,  that  tiie  alleged 
falK>e  tesiiniony  was  material  to  the 
determination  *of  the  question  upon 
which  it  was  given.     (Jo.) 

INDORSEMENT. 

i8w  Notes  and  Bills.  (4  Lannng,) 

INDORSER  AND  INDORSEE. 

Am  Notes  and  Bills.    (4  LantiMg,) 

INDIGENT  PERSONS. 

1.  In  pn>ce«fding8  under  title  i,  chapter 
20.  part  1  of  the  Revised  Statutes  (L 
R.  S.,  614),  for  the  relief  and  snnport 
of  indigent  uersons,  the  court  or  ses- 
sions is  anthorized  by  section  4,  in 
case  one  of  two  |)ersons  equally  liable 
is  unable  to  contribute  his  entire  pro* 
portion  of  such  support,  to  require 
him  to  contribnte  According  to  his 
ability,  and  to  require  the  other  to 
pay  the  residue,  [StoM  agt»  Jiwrgutf 
47  N.  K,  521.) 


S.  An  order  reciting  that 
sufficient    ability,  and 
proportion  each 'one  is 
proportion  is  unequal, 
deienuiiuition  that  the 
to    pav   the   less    sum 
pay  his  full  proportion, 
pay  the  sum  fixed,  and 
valid.    {Id.) 


the  two  are  of 
diredtin^  the 
to  pay,  if  the 
is  in  effect  a 
one  required 
is  unable  to 
but  is  able  to 
each  order  is 


INFANTa 

1.  In  an  action  brought  to  obtain 
Jndicial  construction  of  a  will,  it  was 
adjudged  that  the  title  to  a  jpeater 
poition  of  the  real  estate  of  which  the 
testatnx  died  seized,  vested  in  her 
heirs  npon  her  death,  subject  to  the 
execution  of  a  power  of  sale  by  the 
execuiors,  and  said  executors  were 
diiected  to  sell  and  convey  said  real 


estate  in  pursuance  of  a  contract  mad« 
by  them.  This  wao  accordingly  dohe, 
and  the  proceeds  paid  over  to  the 
county  troHsurer.  Subsequently  one 
of  the  heirs,  an  infant  over  eighteen 
years  of  age,  died,  leaving  a  will 
whereby  she  devised  and  bequeathed 
all  of  her  property  to  her  husband, 
who  peiitionea  to  have  the  share  of 
liis  wife  in  the  lands  paid  over  tri 
him. 

Seldy  ihat  the  proceeds  of  the  sale  were 
to  be  regaiHied  as  personal  property, 
and  that  the  portion  of  the  infant, 
heir  could  be  disposed  of  by,  and 
passed  under,  her  will.  HorUm  agt. 
McCoy,  Al  y.  r.,21.) 

2.  Where  real  estate  owned  by  tenants 
in  common,  of  whopi  an  infant,  is  one, 
is  sold  under  and  in  pnrsnance  of  a 
judgment  in  a  partition  suit,  instituted 
by  others  of  the  tenants  in  commont 
the  portion  of  the  proceeds  belonging 
to  the  infant  remains  impressed  with 
the  character  of  real  esUite,  and,  (is 
such,  does  not  pass  unaer  the  infants 
will.    {Id.) 

See  Nboliobncb.    (47  If.  T.) 
Parent  and  Child,    {id.) 

3.  An  infant  defendant  cannot,  while  an 
infant,  waive  the  defect  that  he  did  not 
appear  by  jrnardian.  {MeMurry  agu 
McMuny,  6U  Barb.,  11) 

• 

4.  It  is  not  a  mere  irregularity  to  take  a 
judgment  against  an  infant  defendant, 
without  tlie  appointment  of  a  guardian 
ad  litem  for  him.  It  is  error  in  £ttOt» 
(Id.) 

See  Pabtxtiox.    (60  Barb.) 

Parent  and  Child.    (4  Z/aneina,) 
Submission  of  Controvbbst.  {Jm.) 

INJUNCTION. 

1.  Where  an  order  of  reeteration  at  spe-. 
cial  term  is  made,  after  setting  aside 
judgment  of  dispossession  obtained  by 
the  plaint iff-~the  plaintiff  being  in  law- 
ful possession  of  the  premises,  it  is  ir- 
regular to  include  in  such  order  of  res- 
toration granted  to  the  defendant,  an 
iaMunctitm  elatue  restraining  the  plain- 
tiff  from  entering  into  or  interfering 
with  the  pos^eseion  of  the  premises  and 
restraining  him  from  cmtivating  or 
otherwise  using  the  premises.  When 
restored  to  possessiou,  the  remedy  of* 
the  defendant  would  probably  be  by ; 
action  for  any  illegal  eutrv  or  injury 
done  the  premises  by  the  pmintifT.  {See 
S.  Of  ante,  17.)  {Dawtejf  agt.  Browiij 
ants,  2S.) 

2.  An  injunction  order  only  affects  projH 
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nty  DBpeiTed.  wtnpd  ^  49^  thfi  jadg- 
jmei4  debtor  o^fort  iho  making  of  (he 

^  Wlieiw  t^  jadgnMni  de^Utr  borrowed 

J  100^  to  pay  bis  rent,  after  ibe  iiijuuc- 
OD  order  in  qapplttmeuiary  prooeed- 
i^igt  was,  made,  but  did  not  pay  bi« 
reot  vnlUVitt^r  ii  waa  eerved  opon  him : 

MM,  that  be  was  not  in  contend  for 
dieobeying  the  order.  {Id.) 

^  A  mpUou  to  <2uf0/fM^a]|^vyi(9f(io]H  may 
be  made  hmtr*  cMunm*  pa(  m  ( lova  of 
Mid4iet9wn  agL  T^e  i2ni4<^  4  Of- 


$L  A  eountif  jtidfft  faae  no  power  or  jari^- 

-  ^ctiAO,  on  graatiog  an  iitfti»fh'g»  <c 

forle,  to  grant  an  ante  te.  afum  com^ 

nrnrnable  b^on  ft^au^  why  aach  in- 

l^netipn  fhoula  not  be  ^on^tiHMC*  (Jd ) 

^  A  counfy  fwl^  cannf>t  Jiear  a  contested 
ifuttion  M'  tff  itta  inj unction  ;  hecause  it 
requires  the  motion  on  notice  to  vacate 

JhaTI  be  made  before  the  court ;  and  to 
bow  caaae  why  the  Injunction  should 
not  be  GObtinned,  betuK  equivalent  to 
a  notice  o(  motion  for  th%t  parpoaOi  he. 
.  has  no  ji^risdlptiof^.  (/^.^ 

T^  Where  a  eoAntj  jndg^.  paim  an  ad 

J'fterim  order  of  inj auction,   with  an 
rder  tf>  ehow  cause  returuable^before 
tm  on  a  certain  dny,  why  enoh  I'n- 
,  jnnciion  should  not  be  contmued,  by  a 
9ota-itppeahinc«.  of  tho  parties  before 
Um  to  show  oanae  on  the  day  iipecitled, 
$ie  iignnotiou  ceases,  and  there  is  none 
•.  ti»  be  vacated.  {Jd.\ 

8.  The  bostness  which  corporatioiu  were 
ereated  lo  cSif  ry  on  is  not  to  be  sua- 
Bended*  ni>r  arsi  their  directors  to  be 
■MtraiMed. from. the  discitargA  of  their 
oifferent  duties,  except  by  the  court 
and  ii|>a»  n^^l^  C/4;l| 

9  A  omtalv  bond  issued  to  obligee,  or 
'kparer  pwseeses  all  the  elements' of 
commercial  |Mper,  and  is  subject  to  ail 
die  rules  whicB  pertain  U>  commercial 

Saper,  and  a  pnrchaiter'and  holder 
^erebft  it  entitled  to  all  the  rights 
which  attach  to  negotiable  in  Arnments. 
{Zn»dti4g  agt.  I>ie/knd9tf^fej  3J(i; 

.   aith,fpr  fu4;,yaLu.e,  au^  wUPout  nouce, 
,   Dos^esses  a  nerfeo(  ti^jth«reu)  by.de- 

U.  Ab  MiBtkNi  and  an  pi^^ehmi  crder 
restraining' the  party  in  pos^sslon  of 
ihch  bond  from  negotiating  or  dispos- 
Ibg  of  it,  Is  not  notice  to  A  snbeteqnent 
Ijpaa /Repurchaser  for  valne^  in  the 
nature  of  Um  pendent  at  common  law, 


mercial  paper,  the  title  to  which  yyw 
from  baud  to  uand  by  delivery.  ( J<L) 

12.  A  coaafy^'iM/^hasno  power  or  juris- 
dicUop,  ou  granting  an  ti^KKClm  eg 
parfe,  bo  grant  an  order  to  sAow  oaais, 
retunwlle  b^ore  k^eelf,  why  snob  in- 
jjiiustion  nhould  not  be  contiuned,  (Af- 
j^ruing  S,  C^  «U  tpecial  term,  antA,\M,) 
FxuKiM,  J..,dieteHtinjf.  (  Town  of  Mid- 
dUtoton.  agL  RoHdemt  S  Oemego  JK.i2L 
Ce.,  ante»  i9X.) 

13.  Where  an  application  for  an  injnno 
tion  is  denied  upon  two  legal  proposir 
tioBS  stated  by  the  iudge,  (which  are 
erroueuus,!  when  it  should  have  been 
denied  upon  the  facta,  instead  of  the 
law,  the  order  of  denial  will  not  be  re^ 
versed  on  appeal,  as  the  jndge  below 
arrived  at  the  correct  conclndon,  though 
lor  the  wrong  reason   {Id*) 

14.  Where  separate  attorneys  appear  on 
a  motion,  for  different  parties,  in  the 
same  action,  the  costs  oi  bnt  one  Motion, 
$10,  can  be  allowed.    (Id.) 

Set  Bquitt.    (46  N.  Y.) 
Apfvau    (47  N.  r.) 

15.  Under  the  acts  of  the  leff^slature  re- 
oqiring  a  license  to  be  obtained,  fodb 
tneatrical  or    dramfftic  oerfurmanees. 
dtc,  ku  the  city  of  New  York  {latct  of 
1839,  0.  II ;  ^lof  0/  1860,  p.  999;  UtKt 
oflmifp.  475,^  an  injunction  will  lie^^ 
to  reeiiruiu   impromptu    performances,' 
conaisiing  of  ^los,  duets  and  other 
songs,  iu  a  pvblic  place,  or  "  garteii," 
upon  a  raived  stage  or  platform,  bj 
actors  dreseed  in  costumes  adapted  to 
the  characters  of  the  piece;  for  admis- 
sion to  wliich  a  price  is  charged.    (2%« 
Society  for  the  Reformation^  JwteniU 
Deiin^/kefUe^  agt  Pitri^  60  Barb.,  \5A) 

16.  Where,  upon  a  motion  to  dissolve  an 
injunction,  the  defendant,  in  his  affida- 
vita,  sei^  op  new  matter,  explanatory, 
or  in  the  nature  of  a  ooufession  and 
avoidance,  the  plaiutift  may  read  nnw 
ai&davjt^  in. reply  thereto.    {Id.) 

J^  Partnbi(4Hif.    (60  Bat^,) 
F'TOPPKB.     (4  iannMa.) 
§p^t^fCi?,W-*JBJU    (Id.) 

IN9KSEPEB. 

1,  Plain tii(  a.  guest  in  defendant's  holal|. 
offered  to  the  bookkeeper  a  large  pack-* 
age^  couta,iuing  jewelry,  and  without 
Slating  its,  couteuta,  requested  him  to 
deposit  it  in  the  safe.  Tne  book  keeper 
replied  that  it  was  not  necessary,  and 
reques^d  plaintiff  to  take  it  to  h)s 
roomi  saving,  it  would  be  just  as  safe 
there.    Wheu    pluiuiiff  wtu  rt;ady  to 


NStr  TOEK  PSiCl'IOi  Eii'OETS. 


is\ 


bigeal. 


IWTe,  ba  psckad  bit  Irauk,  Id  nbicti 

the  pMlia)^  Lh«a  niu,  diliisml  aptha 

.    kaj  ol  bis  nwm  lu  tb*  haul  dark,  yiid 

taqn»led  vfae    trook    in    ba  broiuhv 

doiw  :  and  upon  >be  plaiaiiS'i  siUiiiK 
Airitibonly  nfMr,  ii  wHfoDod  brokan 
■paauidilia  paekaga  iwieni 
Atti,  Ihit  defendant  could  not  be  Mid 

E«poDsible  for  i  tetaini  lo  recclT'e ; 
It  ibM  theb*  wai  i  "  neglect  to  Be- 


,  (Una  of  lB5a. 


fce^pei" 


'P*^.' 


inwaTsr,  onlj  relimea 
lator  frvn  louca  ooea- 
naglMt )  and  toal.  aa 
IB   \ou  buipeliad  at  a 


I:  Thai  wid  ael 
ttaa  hotel  pn 
tloDed  by  am 

b   Iki.  «aa,  

time  nn«u  tbe  puckajfe,  if  i 
d^fhifliied,  wiiuld  liH*e  beei 
to  llie  gaeM  to  be  packed  oriur  to  de- 
patlors,  deranduDt  waaliublb.    {Ii) 
iht  biOMetCT.    {to  Batb.) 

INLAND  NAVIQaItCTN. 
At  FkdirjLL  CoDftn.    (4  Laiuuig.] 

INAAHITT. 
Bm  InDRUKUB.    i*  Ltuuatg.i 
IK80LTENCT. 

L  A  dcblor'i  diacharue  onder  the  Huaa- 

tbOHta  inaolveiit  lawi  operaiaa  lo  « 
liere  him  fruB  liabUii;  for  a  debi. 
UtboDiih  Iha  eradiior  wai  not  men- 
ttoned  in  the  achoiloie  of  iiiiolTencv 

troceedinga,  or  nolided  of  ihe  proeeed- 
i)IRS  w  Miedel)l  eoiiialiied  Id  (lie  »oh*d- 
tle  of  dabta,  whara  the  iimiaaiou  is  tiy 
miilake.  innccnncT  or  igooninoa,  and 
not  willfalnr  ft-udulei't.  {Bali  t^ 
Btbbim.  4  Laiuing,  l&f.) 

INSOLVENT  DEBTOB. 

1.  An  order  of  diMharoe,  Inoad  Hodar 
■he  act  proTidin^-  for  the  dinharwa  of  a 
delilnr  imprHouedon  exef  aiion  (art.  6, 
liiie  I.  ehap.  5.  part  2,  revitad  atHialM), 
will  not,  per  It  proiaai  a  ihariff  luiiiiiK 
biider  it,  unleia  it  oootaiD  raciiala.olf 


MSdeDt  that  it  (ho*>  ieneml  jnriB- 
diclion  of  tbe  ■nbjeclniHitar  ;  boi  thai 
Jariidioiiaa  oT  the  peraon  and  of  the 
eapecia]  caae,  waa  aequiied  bj  the  bik- 
inis of  the  tiEceeAary  siapa  preaeribed 
b;  the  iMlnTe  (o  that  and.  {Baity 
Mr*  lift.  CsD/n-,  4G  N.  T..  lI3Cj 


2.  The  oiniwoTi  of  an  accoao't  of  real  nnd 

bjMC.4,  bni        ,,  ,  .    _ 

lu  iba  peiilioii,  thm  prior  lo  tiie  reudl- 
liuD  of  Ihe  jndgmmt,  Id  eiec aiion  of 
which  tha  debtor  waa  arrseted,  he  fifed 
bia  petilioD  in  bankrapicf,  waa  fA- 
jadgad  a  ^aukrapi,  and  au  axlguniaiit 
of    all    bla    property   waa  (Ippoinied. 

At  ImoLvkMor.    (4  ^wiiuy.) 

IK8UBANCB  ACClDEITl'. 
1.  Dafendaot  laant 
prior  lo  pcoeariD 

■idant  bad  dlreei 
aa  Ihe  company 

to  the  ieaainD  lb< 
inaane ;  had  bet 
and  diKhHrired 
time  forniird  ha 
not  diacloaa  llii 
jnuully  npon  a, 
but  uh\kA  ihera 

cldeDL  ' 
Btld.  thnt  the   ooDTemtioD  with   tfaA 
preiidciit  hid  do  leudency  to  ahoW  a 

Gonrt  IV  charge,  th>ir  the  cuavenialioD 
bad  DO  heariiiii  auOD  the  appTicatioa. 
(MalUirj  agl.   Tin  T.  /».  Co.,  47  S. 


iid.'''i'*tl 


eriul,  in  making 
policy  waa  not 

I.  By  the  lermi  of  Ihe  nollRr  tha  fan 
iDanred  waa  io  be  paid  it  Uie  hianred 
"ahall  havt  aallaiiied  peraoDal  iDjarr 
tenaad  bj  an/  aceidant,  a  •^  » 
and  auob  lujimaa  ahall  oocaaioo  daaiti,'* 

TETed  by  d^ 


AU,  that  11  a  wonnd 
ccHBad,  baing  vrodaee' 

to  tkll  Into  (he  water,  wh«re  be  waa 
drowned,  than  the  deaik  waa  laDi- 
Jeuial  ajid  defendant  liable,  (/d,  , 
k.  Where,  from  the  facia  of  the  vAm, 
it  appaKra  that  a  violeDt  death  wa* 
either  Ike  reaiilt  of  acddenial  iijn- 
riei  or  of  a  aaicidHl  net  of  dacaaied, 
the  preiumpiiun  of  biw  i>  aeiiiut  tb» 
lauer,     {Id.) 
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IN8UBAKCB  COMPANIES. 

§ 

9 

J.  Where  the  charter  of  an  inenranoe 
couipany  aaiborised  the  company  to 
receive  notes   for    premiums,   in  ad 

■  Tance.  and  declared  that  euch  notei 
ahouid  be  deemed  the  abtulote  prop- 

'  erty  of  the  eompany,  and  mi^hi  **  be 
need  for  the  paymeiit  of  loasee  and  lia- 
bilities, and  for  any  other  purpose  con- 
neett  d  with  the  bnsinen  uf  the  com- 
pany ;  and  when  negotiated  and  in  tlie 
nands  of  third  persona,  shall  not  be 
subject  to  any  equitable  claim  or  off- 
set:** 

^tld,  thai  this  authorised  a  transfer  by 

*  the  eompany  of  a  premium  note  in 

'   absolute  payment,  or  as  security  for 

the  payment,  of  a  valid  debt  of  the 

eompany.     {The  Great   Watem  /ns. 

do,  agu  Thay«r,  60  BarL,  633,) 

IN8UBANCE,  FIBK 

%  Where  a  policy  of  intwranee  on  real 
;  property  couiaiued  a  claase  that  "  if 
the  property  be  sold  or  transferred,  or 
any  change  takes  place  in  title  or  pos- 
session, whether  by  legal  process  or 
Judicial  decree,  or  voluutary  transfer 
or  conyeyance,**  then  the  policy  shall  be 
Toid: 

ffeld,  that  a  sale  of  the  property  by  the 
;  assured  to  a  vendee  in  possession  un- 
der a  lease,  with  a  simultaneous  mort- 
gage back  for  j»ari  of  the  purchase 
money,  did  not  oeprive  the  assured  of 
an  insurable  interest  in  the  property 
and  consequent  did  not  avoia  the 
policv.  ( Following  the  ctue  offfUcheock 
Ski.  JVertA  Wester*  In$.  Co..  26  If.  F.. 
6$).  &MMI/S  agt.  Loajf  Island  M.  B. 
;  Co,  anie,  462. 

%  Where  a  policy  of  insurance  is  issued 

*•  to  the  heirs  and  representatives  of  A. 

K.  deceased,  M.  K.,  the  executrix  and 

-    trustee  of  the  estate  of  A.  K.,  took  the 

;   tkle  and  might  be  considered  as  de- 

■  scribed  by  the  words  *'  heirs  and  repre- 
sentatives*' and  therefore  the  assured 
had  an  interest  in  the  property  insured. 
{Id.) 

8.  PlaintifT  being  the  owner  of  a  woolen 
factory  and  machinery  therein,  con- 
'  tracted  to  sell  the  same  to  C,  the  deed 
to  be  executed  when  the  whole  pur- 
chase-price was  paid,  C.  ro  pay  for  in- 
•uranoe.  Plaintiff  insured  with  defend- 
ant, C.  paying  the  pi-emium.  The 
golicy  contained  conditions  precedent, 
1  case  the  same  was  held  as  collateral 

■  aecnrity.  and  also  restrictions  npon  the 
ose  of  inflammable  liquids  used  aB  a 
light.  Kerosene  oil  was  used  for 
lighting  purposes : 


Meld,  1st.  Plaintiff  had  an  insarable  in* 
terest  in  the  piopertv  itself,    dd.  The 

Solicy  was  in  fact  taCen  for  C.'s  bene- 
t  upon  the  properly,  and  nut  upon  the 
debt  against  him,  alid  whh  not  neld  as 
oollatend  security  within  ihe  meauiuc 
of  the  condition.  3d.  That  iiiasmucE 
•8  the  legislatnre  has  declared  certain 
grades  and  qualities  of  keiof)«ne  propw 
and  safe  to  use,  the  right  to  take  ]udi- 
oial  notice  could  not  be  invoked,  to 
establish  its  inflammability  {%,  s.,  explo- 
sive) qualities ;  but  it  was  inenmoent 
opon  defendant  to  show,  that  the  kero- 
sene used  was  in  fact  "  inflamnaable." 
( Wood  agt.  The  NorthmsMterH  Ins,  Ok. 
46  H,  rf.  421.) 


4.  Defendant  issued  a  policy  of  iutnranee 
to  Ii.  J.  8.  upon  his  dwelliiig-hovM. 
The  policy  contained  a  claoHe,  ibat  if 
the  property  was  sold  or  tranaferred, 
or  any  change  took  place  in  title  or 
possession,  withont  the  consent  of  the 
company,  it  would  be  void  Theprop- 
erty  was  transferred  to  plaintiff  March 
4th'.  The  policy  was  renewed  March 
21st.  and  was  transferred  to  plaintiff 
April  15th,  on  the  same  day  defend- 
ant's agent  consented  to  (he  transfer  of 
the  policy.  L.  J.  S.  remained  in  poe- 
eession.  During  a  temporary  absence 
he  left  the  house  in  charge  of  B.,  and 
it  was  destroyed  by  flre : 

ffeld^  that  the  renewal  revived  the  origi- 
nal policy,  and  continued  it  with  all 
the  virtue  which  it  would  have  had 
for  any  purpose,  if  it  bad  not  expired. 
That  the  consent  to  the  assignment 
was  equivalent  to  an  agreement,  to  be 
liable  to  the  assignee  n()ou  the  policy 
as  a  subsisting  operative  contract,  tor 
which  agreement  the  retention  of  the 
preminm  received  on  the  renewM  was 
a  good  consideration.  That  there  was 
no  change  of  possession  viiihin  the 
meaning  of  the  contract,  and  that  the 
company  was  liable.  {Shearman  aglU 
The  Union,  Fire  Insnrance  Co.^  46  if. 
r.,  5/6.) 

8.  Under  the  provisions  of  the  act  of 
1853,  to  provide  for  the  incorporation 
of  lire  insurance  eompauies  (chap.  466, 
laws  of  1853.),  a  personal  demand  of 
the  maker  of  a  premium  note,  given  to 
a  mutual  flre  insurance  company,  it 
only  inade  necessary,  where  it  ts 
sought  to  recover  a  Judgment  for  Che 
entire  note,  as  a  penalty  for  nevleciing 
to  pay  a  partial  assessment  thereon. 
Assessments  npon  notes  given  prior  to 
the  passage  of  the  act  were  nnaffeeted 
by  it,  and  could  be  recovered  without 
such  demand.  Where,  therefore,  a 
premium  note  given  prior  to  1853  was 
regularly  assessed  to  itt  full  aiuonnt, 
the  time  of  payment  flzed,  and  notice 
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0f  the  asseMment  daly  ppblished,  an 
required  by  the  charter  Hod  by  the  laws 
of  raid  company,  the  whole  note  be- 
eame  due  and  payable  upon  the  day 
fixed  for  its  payment,  and  after  the 
lapse  of  six  yeai-s  therefrom,  ao  action 
upon  it  is  barred  by  the  statute  of  limi* 
tutions.  lHandt  agt.  LUienthaL  46 
N.  r.,  541.; 

6u  In  an  action  upon  a  policy  of  fire  in- 
sorance  eoTenof;  a  4tock  of  goods, 
whieh  pohcy  expreiialy  declares  that 
otil/  goods  .**uol  hazardous,"  au<i 
*' hazairdons,"  were  insared,  and  that 
the  keeping  of  **  extra  haxardoaa,"  or 
** specially  hazardous"  goods  on  the 
premines  shall  avoid  the  policy. 

Beid,  that  evidence  showing  tlie  appli- 
cation was  fur  a  policy  upon  a  stock 
such  as  is  usoally  kept  in  a  country 
•tore,  and  that  in  response  to  sucn 
application  this  policy  was  sent.,  was 
inadmissible,  eitlier  as  an  admission 
by  defendant  that  the  policy  was  iu- 
teudeu  to  oonform  to  the  application, 
or  as  notice  to  the  company  that  the 
insured  kept  in. his  store  such  mer- 
obaudize  as  is  usually  kept  in  country 
■tores,  including  goods  coming  within 
the  piobibited  classes.  {Pindw  agt. 
Tm  B.  Fire  Int.  Co.,  47  N.  Y^  114.) 

7.  The  fact  that  the  insnred  ordered  a 
diiTerent  policy,  and  did  not  discover 
until  after  the  fira  that  the  one  issued 
WHS  not  in  accordance  with  his  order, 
is  immaterial.  The  failure  of  the  in- 
sured  to  read  his  policy  will  not  enlarge 
the  liability  it  imposes.    {Id) 

&  A  policy  of  fire  insurance  contained 
the  following  clauses  in  writing: — 
*^Tbe  above  premises  are  priviie^fed 
to  be  occupied  as  hide,  fat  melung, 
slaughter  and  packing  bouses,  and 
stores  and  dwellings,  and  for  other 
€3^ita  hazardous  purposes. '^  In  a  classi- 
fication of  hazards  annexed  to  the 
|)olicy  the  occupations  specifically 
privileged  were  not  embraced  in  the 
**  extra -hazardous"  class,  but  came 
within  a  general  clause  under  the  head 
of  **  specially  hazardous." 

Mtld,  that  the  words  '*or  other  extra 
hazardous  pui^poses  "  must  be  taken  to 
mean  purposes  of  the  same  class  as 
thoee  before  specified,  and  that  the 
assured  bad  the  right  to  use  the  pre- 
mises for  any  speciiuly  hazardous  pur- 
poses. (Seynolas  agt.  OoMmsrcial  JfHre 
/«.  Co.,  47  iV.  r..5y7.) 

X  Insurance  companies  are  not  restricted 
in  the  right  to  insert  such  terms  and 
conditions  in  their  policies  as  they  see 
fit ;  but  where  equivocal  language  is 
oicdi  especially  such  as  is  calculated 


to  misTead,  it  is  to  be  construed  w/rmi 
strongly  against  the  company  using  it. 
{Id.) 

10.  Where  the  language  employed  in  a 
policy  to  specify  the  purposes  for 
which  the  ouildiug  iusurea  may  be 
used  is  ambiguous,  Knowledge  by  the 
compaujr  of  the.  purpose  for  which  it 
is  used  is  a  cii-cumstauce  proper  to  be 
considered  in  determining  the  intent. 

11.  Where  a  policy  of  insurance  against 
fire  referreo  to  tlie  application  '*  for  a 
more  full  and  particular  description, 
and  forming  a  pari  of  iliis  policy;  '* 
and  declaring  that  the  policy  was  naade 
and  acoepied  in  reference  to  the  terma 
and  conditions  ihert'iu  contained  and 
thereto  annexedf  which  were  declared 
to  be  a  part  of  the  contract : 

Jleldf  that  by  force  of  such  reference,  the 
applicatiou  was  made  a  part  of  the 
contract.  {Shoemaker  agt  The  Olent 
ralUlM.  Co.,  60  Barb.,  83.) 

12.  Whatever  is  expressly  embraced  in  a 
policy,  or  in  any  condittonlor  collateral 
instrumenl  annexed  thereto  and  made 
expressly  a  part  of  the  contract,  is  a 
warranty  in  respect  to  the  facts  speci- 
fied therein,  or  clearly  referred  to. 
(Id.) 

13.  When  one  following  the  business  of 
an  insurance  ageut  has 'authority  from 
an  insurance  company  to  solicit  and 
act  on  proposals  for  insurance,  and  to 
receive  the  premiums  therefor  on  its 
behalf,  the  public  may  assnme  that 
he  is  authorized  to  make  insurance  for 
it  in  the  ordinary  way ;  and  this  is  so, 
notwithstanding  the  company  have 
placed  special  restrictions  upon  hia 
powers;  s.  y.^  where  he  is  restricted  U> 
making  insm-unce  by  policies  counter- 
siirned  by  himself,  he  has,  preuump- 
tively.  auth(»riiy  to  make  insnitincee 
verbally.  {JSllu  agt.  AUxiny  City  Firt 
Iiu.  Co.,  4  Lauting,  433.) 

14.  A  power  of  attorney  from  an  insurance 
company  giving  one' authority  as  agent, 
to  receive  proposals  for,  and  make  in- 
surances by  policies  conntesigued  by 
himself,  also  to  renew  the  iuKurances, 
assent  lo  assignments  and  tmnsfei-a, 
and  do  all  lawful  acts  and  business, 
pertaining  to  his  agency,  which  may, 
fiom  time  to  lime,  be  given  him  m 
charge  by  the  company,  does  not  con-  * 
stitute  him  a  general  agent  for  the  com* 
pany.    {.Id.) 

15.  When  the  charter  of  an  insuraooe 
eompany  provided  that  the  company 
might  receive,  as  additional  security  u» 
its  dealers,  notes  for  premimna  in  ad- 
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wuoft  ttnder  m  nrfrniatioii  «nd  agnee- 
■gem  ihai  ib«y  abiHild  **  be  deemeu  the 
abeolaie  prupertjr  of  (he  oompaoj,  and 
miffht  be  aaed  for  the  payment  of  loss 
and  liabilities,  ana  for  any  other  jwv- 
pose  eonnected  with  the  bnsinessot  the 
comnany,  and  when  negotiated  and  in 
tlie  bands  of  third  persons,  shall  net  be 
anbifict  to  any  equitable  elain  «r  aff- 
set^' 

Jfeldj  that  the  notes  so  ffiven  mght  be 
transfeired  asoollaterarfor  debts  dne 
froB  ^e  eonipany,  or  in  «%aolQte  pay- 
ment, withooi  being  in  the  hHnds  pf 
the  transferee  nnhject  to  an  equitable 
defense,  by  the  maker,  uf  want  of  eon- 
sidemtion*  Ibo.  {GricU  Wtti&tn  Itu. 
Co.  agt  Thayer f  4  £«hmj^,  409. ) 

INSUEANCE— lilFE. 

1.  An  acceptance  by  a  wifefW>ni  her  hns- 
baud  of  a  policy  uf  iusni-anee  noon  his 
life,  procared  liy  bim  for  her  oenefii, 
wiUkout  previous  autboritv  from  her, 
is  a  sufficieut  udopiion  of  his  act^  ana 
constiiotes  a  valid  ooatraet  between 
ber  and  the  compauY  issnii^  tba  policv. 

46  N.  jT.,  674.) 

2.  Where,  by  a  policy  of  life  insoranee, 
the  sum  insured  is  made  payable  to 
the  *'  assured,  his  executors,  adminis- 
trators and  assigus,**  for  the  benefit  of 
a  third  [>eriiou.  an  action  thereon  is 
properly  brought  in  the  name  of  the 
personal  representative  of  tbe  assured, 
who,  by  tbe  policy,  is  constituted  tnis- 
tee  of  an  express  trust,  withiu  tbe 

.  nieaniug  of  section  113  of  the  Code. 
iOnenfeld  afft.  Hau.  M%i.  Lift  Int. 
Vv.,  iflf.  r.,  430.) 

8.  Where,  in  sacb  action,  npoti  motion 
of  the  insurance  company,  the  bene- 
ficiaries named  in  the  poh'cy  are 
ordered  to  be  and  are  B*ade  parties, 
the  company  is  preelnded  from  object- 
ing that  thev  ai-e  not  properly  ]Qinei| 
with  it  as  deiendunt«.    (Xa.) 

4,  In  an  action  brought  against  a  Masta- 
chnssetts  life  insurance  eompany,  the 
complaint  admitted  tbe  non-pavment 
of  premiums  dne,  but  alleged  that 
there  was  due  upon  said  policy  a 
certain  aum,  under  n  statnte  of  said 
State  ("  the  nou-forfeitore  act,"  passed 
April  10,  1861),  which  provides  that 
no  life  policy,  iesned  by  a  companv 
chart ered  bv  the  commonwealth,  shail 
be  forfeited  for  non-pay  men  t  of  pre- 
Qiiuu,  uiiiil  the  expiration  of  a  term 
of  i«*nipor)try  insurance  therein  pro- 
vided lor,  and  also  aUeged  notice  and 


prooC  af  death,  and  a  promise  of  the 
company  to  pay  the  sum  claimed  to  be 
due.  The  answer  denied  that  tbere 
waa  anything  due  upon  the  policy, 
nnder  tne  proyisions  of  the  statnta  fe> 
ferred  to  in  the  complaint 

ffeld^  that  the  action  was  baaed  upon 
the  policy,  and  not  npon  an  amonnt 
stated ;  tnat  the  answer  pnt  In  issna 
the  alleged  indebtedut^s  or  the  policVi 
and  the  question  was  whether  tne 
temporary  policy  provided  lor  by  said 
statnte  was  in  life  at  the  time  of  the 
death  of  the  aesnred ;  and  npon  thia 
issue  the  testimony  of  an  eJtperienoad 
actuary,  that  be  had  made  the 
computation  in  accordance  with  the 
statute,  and  that  the  temporary  policy 
created  thereby  had  expired  prior 
to  the  death  of  the  assured,  was 
competent,  and  the  rejection  tMreof 
efror.    {Id.) 

5.  Also  held,  that  phtintifT  had  ao  Tight 
to  snbstltnte  npon  the  triai,  for  ihe 
came  of  action  set  out  in  the  oom- 
plaint,  one  founded  upon  nh  aeoaaul 
stated,  and  thereby  exolnde  tbia  de- 
fense for  the  reason  that  the  anawer 
did  not  sat  op  affirmatively  an  eifiir  or 
fraud  in  tbe  statement  of  tbe  aeeowit. 
{Id.) 

6.  An  insnranoo  eompany  has  the  right 
to  waive  any  of  the  conditions  of  the 
policy  as  to  proof,  j^reseutatiou  of 
claim,  d&c,  and  a  promise  to  pay,  with 
knowledge  of  the  facta,  iaBUoh  waiver. 

3.  In  an  aetion  npon  a  life  f  oliey^  too- 
tttiaing  a  clause  which  renoered  it  null 
and  void  in  ease  tbe  assured  sbontd  die 
by  his  own  hand,  the  defendant  pleaded 
that  the  inaurea  had  cansed  his  own 
death  and  annulled  the  policv ;  and  it 
appeared  that  he  had  died  by  saicide 
fttHsiL  a  piatol  shot,  there  were  indica- 
tions in  the  room  he  occupied  that  ha 
had  also  taken  poison,  and  a  letter  from 
him  was  found  there,  telling  bis  broilier 
tiiat  he  had  sufibred  from  tbe  fear  of 
becominj^  insane  from  maladies  which 
he  dispaired  of  curing,  and  had  oon- 
cluded  to  end  his  suflenun,  that  nightf 
by  poison,  which  he  had  carried  for 
several  days ;  it  also  appeared  that  he 
Was  afflicted  with  a  disease,  o>  which 
the  tendency  was  to  produce  a  morbid 
mental  state ;  that  he  was  a  spirttnal- 
ist:  that  for  some  days  immediatelv 
preceding  his  denth  he  appeared  a  liWa 
excited,  was  absent-minded  and  noVaf 
cheerful  or  talkative  as  ordiuar^y. 
The  court  refused  to  submit  the  ques- 
tion of  inminity  to  the  jury,  and  at^o 
the  question  whether  toe  suicide  w<tS 
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iBVOhititarj  or  Tolonuiy,  sad  dirieted 
a  t«rdict  for  the  deUaduti  t 

Htld^  thftt  there  was  do  error.  (iW^ef 
agL  MuiMAl  Ia^  Ins,  Oo^  4  LjomMg^ 

INTEREST. 

I.  Initrest  on  the  value  of  goocb  at  the 
time  of  the  con  version  is  no  more  in 
the  discretion  of  the  jury  than  the 
valQe  ^  it  is  as  necessary  a  part  of  com- 
plete ludemnitv  as  tlie  valae  itself. 
( WthU  agu  BuiUrt  ante,  ft.) 

Set  GofiTB.    (47  N.  T.) 

See  FoBKCLOfiUKB.    (4  Lammff.) 

INTERNAL  REVENUE  ACT. 

1.  The  power  of  summary  seifeore  and 
forfeiture  conferred  by  the  74th  sec.  of 
the  act  of  congress  known  as  the  Inter- 
ual  Rt9€iMu  Actj  upon  the  revenue 
offlk*ials,  to  be  exercised  at  their  die* 
cretioUf  is  an  eztraordiuarr  power,  in 
derogation  of  common  ri^Lt  Ana  if 
it  can  be  maintained,  consistently  with 
that  claose  of  the  coastitntion  which 
provides  that  no  person  shall  be  de- 
prived of  his  property  without  due  pro- 
cess of  law,  or  consistently  with  tliat 
other  provision  which  declares  that  the 
right  of  the  people  to  be  Beware  in  their 
effects  against  unreasonable  ■enuires, 
iball  not  be  violated,  the  statute  con- 
ferring it  must  be  most  strictly  inter- 
preted, and  cannot  be  extended,  as 
against  the  citisen,  beyond  what  the 
language  of  the  act  imperatively  re- 

2nins.    (CVor6y  agu  Brwon^  60  Barh,^ 

S.  It  is  only  in  case  of  contamacy  in 
rtfutiiig  to  prod  nee  and  exhibit  the 
receipt*  for  the  license  tax  which  the 
person  of  whom  its  production  is  de- 
manded has,  that  the  seiaure  mentioned 
in  sec.  74  of  the  act,  is  authorized. 
And  the  power  conferred,  to  seise, 
aaumes  that  there  is  a  receipt  which 
may  be  produced.    (/<f<) 

INVESTMENTa, 

Set  BnBODTOBB  AMD  AlMlllItnULTOBB. 
(4  Lansing.) 

IRREQULARITT. 
Sm  OiBDUt  OF  Couaf.    (4  Lmuig^) 


J. 


JOINDER    or    CAtTSES    OF    Aa 

TION. 

Set  PRACTICB.    (4  LitMimg*) 


JOINDER  OT  PARTIBi. 
See  PBAcnos.    (4  L9fikS»a-) 

flURFAOB    WATER.     {Id.) 

JOINT  AND  flEVERAL  LIABIUTT. 
Sm  Bmmm     (4  Zoiwu^.) 

JOINT  TENANTS  OR  OWNERa 
Sm  TMXUxn  in  Commok.    f  47  if.  T,) 

JUDGE. 


See  Bastabdt  Prookbdihos.    (4 
tmg.) 

JUDQE^S  CHARGE. 


See  HiOHWATB.      (60  Bm^.) 

PHT8ICIAN8  AMD  SORGKOllt.     \Id,) 

Railroad  Compakieb.    {Id,) 

Seduction     {Id.) 

Use  and  Occupation.    {Id.) 

1.  Where  io  an  action  of  trespass,  for  di* 
yerting  waters  on  to  the  pUuntift  's  land, 
the  defandant  jnstiHed  as  overseer  of 
public  highways,  and  whether  tbe  4^ 
version  was  wrongful,  depended  upon 
facts  Which  Were,  and  lairl;r  might  be. 
controverted  upon  the  evidanee,  and 
the  court  charged  as  follows,  vis :  **  I 
think,  therefore,  that  the  diversion  6f 
tliesf  waters  upon  the  plaintiff 'i  land 
WHS  wrongful,  and  the  plainilir  is  en- 
titled to  recover." 

Bleldf  that  the  eharee  was  an  instruction 
to  *.he  jury  that  the  plaintiff  wu8  enti- 
tled to  recover,  and  not  a  mere  intima- 
tion of  opiniun  upon  a  question  of  fact| 
and  was  error.  {Moran  agt  Jf^ 
CUamtf  4  Laming,  288.) 

Su  Comioit  Carriers. 
Damaobb.    (Id,j 
QmnoN  o»  Vaci^ 

JUDGMENT. 


(4  lJatmmg4 
{Id.) 


t.  Thd  rMov«rf  in  Rll  «oti4Mi8  tbwild  Be 
for  what  it  lost,  whether  by  breach  of 
contract  express  or  imeHed,  or  by  tort» 
GK>ld  coin  it  not  merchandise,  but  one 
kind  of  money ;  aud  in  an  acthm  of 
tort  to  recover  for  itt  loii,  the  )«dg- 
ment  ihould  be  for  goM,  and  net  for 
its  value  in  enrrency.  {K$U€gg  agk 
Swemg.  46  if.  F.,  391.) 

S^    Appbax.    (46  if.  r.) 

MonoNii  AND  Orders.    {Id.\ 
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L«w.    (47  N.  r.) 

Motions  and  OttDBBS.    {Id.) 

Trial.    {Id.) 

9.  A  Jadgment  rendered  b;^  a  court  tfa«it 
has  noi  obiained  jurisdiction  of  the  snb- 
ject  matter  to  which  il  relates,  and  of 
the  persona  to  he  bound  thereby,  ia 
atterly  void.  {Pkelft  agt  BoAtr,  60 
Barb.,  107.) 

3.  If  there  ia  any  ezoaption  to  the  mle, 
it  is  to  be  fonna  in  oaees  in  which  the 
priK^eediugs  «re  ta  rmn,  and  where, 
iroiD  ibe  necessity  of  the  caee,  it  i*  ex- 
ceedingly difficnit,  if  not  iinpoiixible,  to 
discover  the  fwrries  owning  or  iuier 
ested  in,  the  property #  and  when  do 
lay  for  the  pantoee  of  bnu^tng  chein 
into  court,  wonld  rennltin  the  destruc- 
tion of  the  property,  or  in  a  toiai  fuil- 
nre  of  jastice.    (id.) 

4  It  has  been  re]ieatedly  held  tlmt  when 
a  suit  is  commenced  by  the  aiijicliiueut 
of  pioperty,  the  judgment  recoveretl 
therein  is  valid,  so  far  as  the  title  to 
the  property  attached  is  ooucerned,  bnt 
inoperative  for  any  other  purpoee,  as 
lo  the  defendant  wfiu  has  not  appeared, 
or  been  personally  served  with  procesa. 
{Id) 

&  This  court  has  power  to  set  aside  a 
judgment,  ot*  motion,  where  it  clearly 
appears  that  the  plaintiff  had  no  legal 
cause  of  action.    {Id,) 

6L  If  a  creditor  give  his  debtor  in  execu- 
tion permission  to  go  at  large  beyond 
the  jnil,  or  its  liberties,  the  indg'meui 
is  absolutely  discharged.  {Bonesteel 
agt  Gwliaighotutt  HO  Barb.^  388.) 

As  F0RBOLO8URB  Suit.    (60  Ba^.) 
Infants.    (Id,\ 
Tenants  in  Comfoir.    (Id.) 

7.  A  satisfaction  piece  given  to  the  debt- 
or by  the  osrenHible  owner  of  a  judg- 
ment is,  it  seems,  equivalent  to  a  re- 
oeipt  for  the  money,  and  evidence 
against  the  latter,  in  an  action  by  the 
real  owner,  for  money  had  and  re- 
eeived.  {Booth  ngt.  Warmen?  and 
Mtekaniar  NaL  BL,  4  LoMtng,  301.) 

8.  But  where  the  president  of  a  bank, 
assuming  to  act  aa  such,  exeooted  and 
delivered  to  the  judgment  debtor  a 
aatiafaction  piece  ot  a  judgment  re- 
covered  m  favor  of  the  bank,  but  as- 
signed to  a  third  person,  and  the 
assignee  not  standing;  in  the  position 
of  one  who  had  advanced  money,  or 
paid  value  6o»a  JUU  on  tlie  strength 
ot  the  satiafaetion,  sued  the  bank  for 
money  had  and  received,  it  seems  ihat 
no  presumption  of  authority  in  the 
president  from  the  bank  oouia  arise  in 


the  assignee's  favor,  and  that  a  receipt 
of  the  money  by  its  president,  did  nol 
establish  the  liability  of  the  beak 
therefor.     {Id.) 

&s  Action.    {ALan»ing.) 
Appbai*    {Id.) 
DrvoKCB.     {Id.) 

EVIDBNCB.     (Id.) 
EXBCOTION.     {Id.) 

Mabribd  Woman.  {Id.) 
NoTBS  AND  Bills.    {Id.) 
Order  of  Court.    (^) 

SUPBRVISORS.     {Id.) 

JUDGMENT  CREDITOR. 
See  FoRKOLOSURB.     (4  Lantlnff.) 

JUDG3IENT  DEBTOR. 

1.  A  creditor  at  large,  with  a  judgment 
which  ia  a  general  lien  upon  all  his 
deuior*d  real  estate,  cannot  maintain 
an  action  in  e(|nity  10  det  aside  the 
fraudulent  oonveyuiices  of  his  judg- 
ment debtor,  which  obstrutbts  the  col- 
lection of  hid  judgment  out  utsuch  real 
estate,  without  the  itsuinp  0/  oh  exeat- 
tioti  and  asoertainiug  that  it  cannot  be 
collected  of  the  persunal  property  of 
his  debtor.  ( The  autkoriliea  upoK  thie 
mtjeeHon  exanwed  and  cotuidend), 
{Payne  agt.  Bheldorif  ante,  1.) 

2.  Where  an  exerntion  has  l>een  dnly 
issued  by  a  judgment  creditor  to  the 
sherifTof  county,  and  by  him  returned 
unsatisiied,  a  ct>niplaint  by  the  judg- 
ment creditor,  in  equity,  to  reach  tbe 

Sroperty  of  the  judgment  debtor  is 
efective  if  it  does  not  allege  that  the 
exeontion  was  issued  to  the  sheriff  of 
the  county  where  the  jitdpment  debtor 
resided  at  the  time  of  its  issue  and  of 
the  recovery  of  ilie  judgment.  {Id,) 

See  EzBCUnoN.    (4  Lantim^.} 

JUDGMENT  BOLL. 

See  EvmBNGE.    (4  iAumiy.) 
Judgment.     \Id.) 
.■s 
JUDICIAL  NOTICE. 

1.  Plaintiff  being  owner  of  a  woolen 
factory  and  machinery  therein,  con- 
tracted to  sell  the  same  to  C,  the  deed 
to  be  executed  when  the  whole  pur- 
chase price  was  paid,  C.  to  pay  for  in- 
surance. Plaintiff  insured  with  defend- 
ant, C.  paying  the  premium.  The 
policy  contained  restrictions  npon  the 
use  of  inflammable  liquids  as  a  light. 
Kerosene  was  used  for  lighting  pur- 
poses. {Wood  agt.  The  N.  W.  In% 
Co.,  46i\r.  r.,423.) 
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S.  T)iat  inatmach  u  the  legisUtare  has 
declared  oertaia  grades  and  qn^ties 
of  keroMue  proper  uud  safe  to  aae,  the 
right  lo  take  judicial  notice  could  not 
be  invoked,  to  establiHh  its  inflamma- 
ble (t.  e.,  explosive)  qualities ;  bat  it 
'Was  incumbent  upon  defendant  U>  show 
that  the  keroneiie  used  was  in  fact 
*<  inflammable.*'    {Id.) 

JUDICIARY. 

See  CoNBTiTUTiON.    (47  If.  T.) 

JUDICIARY  ACT  OF   CONGRESS. 
See  Federal  Court.     (4  LamiMff,) 

'      JURISDICTION. 

1.  The  plaintiflT  is  not  entitled  to  costs 
under  the  Revised  StHTutes  because  in 
bis  complaint  he  claimed  9 1080  dam- 
ages, an  amount  exceeding  the  juris- 
diction of  H  justice  of  the  peace.  (Tamer 
agt.  Vofk  Biper,  ante^  33. 

8.  A  justice  of  the  peace  has  jarisdietion 
of  an  action  on  a  note  or  other  con- 
tract, and  in  an  action  of  tresfmss, 
although  the  damages  claimed  may 
txoeed  $SKH),  bat  because  of  the  amount 
of  the  claim,  he  cannot  try  it.  This 
description  of  acriona  is  not  that  to 
which  sub.  3  of  $  304,  is  intended  to 
apply.  The  court  has  jurisdiction  of 
such  actions,  bat  not  of  the  particalar 
cases.  (Id.) 

t.  It  would  seem  that  the  eoarfcs  have 
heretofore  sanetioned  this  injastir^, 
as  to  the  claim  for  the  amoant  of  dam- 
ages destroying  the  jarisdictioQ  of  a 
iastice  in  the^aotion,  and  the  inquiry 
IS  whether  that  rale  of  law  is  suU  in 
force.  (Id.) 

4.  The  coart  does  not  aoqoire  jarisdie- 
tion to  issue  the  order,  unless  at  the 
time  of  the  preseotaiion  of  the  petition 
there  is  indorsed  thereon  an  affidavit 
in  the  form  prescribed  by  section  5, 
sworn  to  by  ^le  apulicanL  (Bully- 
more  agu  CroptTf  46  Jv.  T.,  236.) 

5.  This  court  has  no  anthority  to  correct 
any  supposed  errors  of  ajurvin  the 
assessment  of  damages.  (IVUUamt 
agu  Sarffeant,  46  N,  T.,  481.) 

See  Appeals.    (46  IT.  T.) 

Foreign  JUDOMEirni.    (Id.) 
Surplus  Mokeys.    (Id.) 
Wills.    (Id.) 

C  Under  the  provisions  of  sections  359 
of  the  Code,  the  genemi  term  of  the 
common  pleas  of  the  city  of  New 
York  has  no  jarisdictioD  to  r»TieW| 


upon  appeal,  a  jadgment  of  affirmance 
by  default  of  tne  general  term  of  the 
marine  court.  The  appeal  in  that 
section  prescribed  is  only  from  an 
"  actual  determinaiiou."  A  judgment 
of  affirmance  by  defanlt  is  not  an 
actual  determination.  Jurisdiction 
cannot  be  conferred  open  an  appel- 
late court  b^  consent  or  stipalati^n 
of  the  parties.  When  an  inferior 
court  has  rendered  judgment  without 
jurisdiction,  the  appellate  court  may 
so  far  act  as  to  reverse  the  judffment 
for  the  want  ofjnrisdiction.  (MeMuham 
agt  Baukr,  AIN,  r.,  67.) 

2.  A  state  eoart  has  jurisdiction  of  an 
action  founded  upon  a  ooutracty  al- 
though the  validity  of  a  patent  may  be 
invvlved  therein.  (UiadUbrook  agt 
Broadbeni,  47  If.  T.,  443.) 

See  AssKSAMEirr  akd  Taxatiov.     (47 

If.  r.) 
Motions  and  Obdbbs.    (Id.) 
Trial.    (Id.) 

8.  posting  citations  in  public  plaoes 
within  the  jurisdiction  of  the  court  in 
which  proceedings  are  instituted,  can- 
not confer  any  legitimate  jurisdiction 
over  defendants  wlio  are  non-resi- 
dents, and  do  not  nppear  to  answer, 
whether  they  have  notice  of  the  suit 
or  not  The  effects  of  such  proceed- 
ings are  purely  local,  and  elaewhers 
thev  will  be  held  to  be  mere  nullities. 
(  Pkelpe  agt  Bcther,  60  Barb^   107. 

See  Bastardy  Procbbdinos.    (4 
eing.) 
Contracts.    (Id.) 
Defenses.    (Id.) 
Divorce.    (Id.) 
Federal  Courts.    (Id.) 
Judgments.    (Id). 
Order  or  Court.     (Id.) 
Reuoious  Corporations.  (JSi) 

JUHOR. 

1.  A  person  emplo^red  in  an  establish- 
ment where  castnigs,  farming  imple- 
ments and  machinery  are  made  from 
melted  pig  and  old  iron,  is  not  exempt 
from  iurv  service  within  the  statute  (2 
R.  8.,  41^,  seo«  33),  as  a  person  **  in 
actual  employment  of  any  glass,  cot- 
ton, linen,  woolen  or  iron  maunfaotur- 
ing  company  by  the  year,  month,  or 
season."  (People  ex  reL  Blake  agt 
Holdridge^  4  Lavuimg^  511.) 

2.  A  partner  in  an  iron  mannfactaring 
ooinpany,  bavlnjg  an  interest  in  its 
profits,  who  is  in  the  actual  employ* 
ment  of  the  company,  and  does  its 
work  and  business  i>y  the  year,  in 
within  the  meaning  of  the  act      (id.) 


MR 


NEW  YORK  PRACTICE  EEP0BT8. 


Diswft. 


].  A  special  jurv  will  not  be  ordered  to 
trr  the  questioQ  of  title,  in  the  rannre 
of  qw>  ipaf'ranta^  the  offlce  fA  jnatiet 
of  •  district  eowt  in  the  ciiy  of  New 
York,  there  being  nothinjr  in  ifae  eir- 
eamecanoea  to  aiMke  it  cnoh  an  cxtfnnn« 
fCOM  tw  would  warrant  a  ipeeial  Jory. 
( Tke  P^U  iigt.  McOwifet  mnMs  €l.) 

I'BIAL.     (47  If,  T.) 

JURY  TRIAL. 

Am  EBBCnfENt.    (4  Laiiting.) 
Landlobh  Aim  Tbmaht.    (/A) 
QuMenoM  or  Facr.    (/dl.) 

JUBTICE'S  COURTS. 

L  Section  371  of  the  Code  proTidet  for 
a  mod^iDaUon.  of  the  iadi^ent  appealed 
from— not  a  rt9tr9al  of  the  jadgment 
in  determininff  the  question  of  eoeU. 
fjforaa  agt  McCUariu^  ante^  77). 

ML  Where  the  appellant  epecified  in  his 
notice  of  appeal  the  grounds  of  the  ap- 
peal as  follows :  ,  1.  The  jadgment  is 
against  the  weight  of  eviaenre.  3.  It 
is  not  supported  by  the  evidence.  3. 
On  the  evideiioe  the  plaintiff  was  not 
entitled  to  recover.  4.  The  jndvment 
is  contrary  to  law  open  the  eviwnoe : 

Meldf  that  these  gronnds  contained  no 
r'>ecification  in  which  the  Judgment 
ebotild  have  been  more  favorable  to 
Uie  appellant,  unless  they  be  con- 
Btmed  as  claiming  that  it  shoald  have 
been  in  his  lavor,  instead  of  being 
against  him,  wnich  is  equivalent  to 
Claiming  a  reversal,  which  is  not  eon* 
templated  by  this  section.  It  Was  a 
wholly  uieless  proce^aog.    (Id.\ 

Z,  Where  judgment  ^was  rendered  b^. 
fore  the  instice  for  ihe  defendant  fur 
oosts,  and  the  pliiaiitiil'  appealed  to  the 
county  court  and  recovered  judgment 
for  $60  and  cosia;  and  'm  bis  ndtice 
of  appeal  Alleged  that  the  indgment 
tfhould  have  been  in  his  faver  and 
igaiiist  the  defendant,  and  there  was 
M  evidence  to  warmat  the  Judgment : 

Meldf  that  this  specification  of  the  par- 
taealara  in  which  the  Judgment  should 
have  been  more  favorable  to  the  ap- 
pellant, did  not  call  up^n  the  defend- 
ant to  make  an  oirer  to  modify  the 
iudgment,  as  snob  specification  ia- 
ACtfted  only  *  wish  fo  have  the  Judg- 
ment vacated,  and  another  enterM  in 
his  fHvor,  which  wak  vol  authorised 
bv  i  371  of  the  Cnrte  f /<m  M^rtm  agt. 
ifeCleanu,  anUj  77. ;  ( GoSmt  agt.  MaUi 


4.  Bat  the  pbuntiff;  being  the  pMVaih 
ing  party  in  the  county  court,  was 
entitled  to  eoaia.  {Id.) 

5.  The  defendant,  In  his  notice  of  ap- 
peal to  the  countir  ionrt,  alleged  that 
the  Judgment  of  the  Jnstice  for  $169  25 
duniHges  and  IB  05  ookis  Hgniiist  htm, 
sli6dld  have  beeh  more  favorable  to 
him  in  the  following  respects : 

1.  It  shiiuld  have  been  in  his  favor 
and  agHiiita  the  phiintiiik,  for  ^100. 

2.  U  should  have  been  in  his  favor, 
and  a^faist  tlie  plaliktifk,  for  dauagt^ 
and  costs. 

8.  it  should  ha^e  be^n  for  k  UA 
sum,  to  wit,  for  only  $50  against  ap- 
pbllant 

4.  It  should  have  been  tor  a  lest 
sum,  to  wit,  for  only  f7&  ( Wadltjf  agL 
J>ai9itf  oate,  ]£2). 

6.  On  Ihe  trial  bbfdr^  a  re/'eree  in  tb^ 
county  court,  the  plamtiffk  recovered 
judgment  for  $155  27  damages,  or 
$13  9d  less  than  the  recovery  before 
the  justice. 

JSTeld,  that  the  plaintilb  ^ere  entitled  to 
eoilk.  {Id.) 

7.  This  eoirt  has  deeided  at  the  pne- 
ent  term,  in  the  ease  of  Jferwa  agt. 
MeOteami  (anUt^  p.  77),  and  in  Caiweri 
tigL  Sail  (cthUj  p  80).  that  a  spedfica- 
ation  that  the  judgment  should  have 
been  for  the  appellaiit  instead  of  the 
respondent,  was  not  admissible  under 
keetlon  371  of  the  Code.  (Id.) 

&  This  court  has  also  deeiddd,  in  Psiinam 
afft.  Hmik  (44  f  ms.,  iOaj,  that  a  kn«. 
ciftoation  in  the  votiee  of  appeal  that 
the  Jndffment  should  have  been  more 
fkvorabie  io  two  bmbs  of  diffarent 
amounta^  was  not  a  epmpiiaBee  with 
thataeciloD.  {Id.) 

9.  The  defendant  appealed  from  a  Judg- 
ment of  a  Justioe  ox  the  peace,  rendered 
agAingt  him  for  $95  dkmages  and  $5 
costs,  to  the  cotiutj^  6ourt,  and  he  m 
his  notice  6f  appeal  stated  that  *'  the 
Judgmftut  Ahottld  have  been  more 
fftvorable  to  him  ill  Ibi*  particni&ri  to 
wit:  Thai  sidd  JudgmMt  ihottid  not 
have  been  for  more  than  $25,  damages 
besides  costs."  The  plaintiff  did  not 
serve  any  order  to  modify  the  judg- 
ment of  the  instioe.  ( Yimngkant  agt^ 
Fingar^  aals,  159). 

10.  The  plaintiff  obtained  a  verdict  in  the 
oodnty  court  for  $49  damages.  The 
eounty  court  field  and  orders  that  the 
plaintiff  should  recover  cost!  in  such 
CMrk  The  defoodant  appealed  C6  this 
eienrt,  fh>u  sweb  erder  of  the  cMinty 
donrt,  cud  tMieobrt  afltaied  the  osder. 
{Id.) 
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Ul.  The  defendanl  tbereapon  appealed 
from  the  laet  meotiooed  order,  to  the 
OQurt  ofappealt :  TlMit  oosit  held  «w- 
animouMly  (by  a  writteD  opinion)  that 
the  order  wac  arroueoua.  and  that  the 
defendant  vaa  entitled  to  coata  in  the 
oonnty  eoort;  for  the  reason  that  the 
plaiutiff  did  not  serve  an  offer  to  mod- 
ify the  judgmeAt  of  the  jnstioe.  Bat 
dutnisMa  tie  appetU  on  the  fo^ond 
that  doch,  uader  was  not  appMlabU, 
{Id.) 


12,  On  a  motion  thereafter  by  the  de- 
fendant, Rt  general  term  of  tnis  court. 


\T  oy  II 
oftniB 
fbr  a  reargument  therein,  whether  the 
plamtiff  or  the  defendant  was  entitled 
to  costs,  in  the  coanty  court : 

iiZflrf,  that  it  woald  be  disrespeetfol  to 
the  court  of  appeals  to  disregard  the 
opinion  of  that  court,  on  the  grdund 
(hat  such  opinion  is  not  absolutely  con- 
trolling, because  that  court  dismissed 
(he  defendant's  appeal  there.  It  was 
undoubtedly  delivered  with  a  view  of 
putting  at  rut  the  qvesiion  as  to  which 
party  should  reoover  ooata  in  the 
county  court  in  cases  like  this,  as  the 
decisions  of  this  court  have  been  con- 
flicting iu  different  difltricts  on  the 
question : 

Hildf  also,  that  in  accordance  with  the 
opinion  of  the  court  of  appeals,  a  re- 
argument  of  the  question,  be  g^runted, 
and  that  the  defendant  is  entitled  to 
costs  in  the  county  court,  and  that  the 
order  of  the  oonnty  court  allowing 
eosu  to  the  plaiutii(  be  rtverwed,  and 
that  the  defendant  have  a  judgment 
for  coats  in  that  oourt,  dus.  [Id.) 

8m  Affkau    (47  M  y.) 
Costs.    (Id,y 

JUSTICB  OF   TUB   PBAOI.     {i  J^h 

sing.) 
Costs.    {ItU) 

JUSTICE'S  COURT  IN  THE  CITT 
OF  BROOlBvLYN. 

Sft  Statutes.    (47  N,  T.) 

JUSTICES  OF  THE  PEACE. 

1.  The  refusal  of  an  adfoumment  by  a 
Justice  of  the  pence,  upon  application 
under  2  B.  S.,  239,  sec.  75,  for  absence 
of  a  witness,  on  the  defendant's  aflida- 
▼It,  which  contains  no  allegatiuii  that 
he  cannot  safely  proceed  to  trial  with- 
out the  witness,  the  materiality  of 
whose  testimony  is  asserted  upon  the 
deponents  belief,  on  advice  of  his  conn- 
tel,  there  being  no  proof  that  the  coun- 
sel had  knowledge  of  the  testimony 
desired,  and  it  appearing  that  the  de- 
Ibiufamt  had  no  kjiowledge  of  the  tea 


timony,  will  not  be  disturbed  on  a|h 
peal.  BuraeU  agt.  MdwvnU,  4  Lta^ 
$iMg^  193.) 

2.  Nor  is  li  error  if  the  justice  refuse  an 
attachment  on  auch  an  affidavit,  al- 
though servioe  of  a  aubpoBua  ia  duly 
shown.    {ItU) 

Stt  Bastardy  Prookbdikob.    (4  Lat^ 
ting.) 
Costs.    (Id.) 

JUSTICES  OF  THE  SUPREME 
COURT. 

iSBe'CoicsTiTirnoii.    (47  If.  T.) 

8u  BiSKKyOLKST  SoCiKTIJC^  (  60  i/tffi,) 


L. 

LABORER  AND  LABOR. 

8e§  Statutes.    (46  If.  T.) 

Sm  Bailboad  CoMPAMr.    (4  Xoiuv^.) 

LACHE&         ^ 

I.  Laches*  in  making  an  application  for 
leave  to  plead  a  discharge  in  bank- 
ruptcy, is  a  sufficient  ground  for  denv- 
jng  it.    {MeMmrg  agt.  Swan,  46  If.  T,, 

See  FoRBCUMUBB.    M7  If.  T.) 
See  Contract.    (4  Laneing.) 
Princu>al  Surety.    {Id.) 

LANCASTER,  VILLAGE  OF. 

See  HflOHWAYB  ahd  Strbbts.    (4  Jjem- 

eing.) 

LANDLORD  AND  TENANT. 

1.  The  mere  agreement  of.  a  landlord  to 
ftpair,  has  refei-ence  only  to  the  con- 
dition of  the  building  or  premiseii  de- 
mised fur  the  pnipose  of  their  profit- 
able use,  and  the  (tecunlary  benefit  to 
be  derived  from  their  enjoyment  or  loss 
from  being  deprived  of  their  use  in  such 
state  of  repair  as  the  airreeinent  In- 
tended. {Flynn  agt.  MatioHy  ante,  333.) 

2.  Such  a  simple  agreement  or  covenant, 
in  no  way  coutemplaiea  any  deaumc- 
tion  of  life  or  caatialities  to  the  person 
or  property  of  any  one,  which  might  ac- 
cidentally resnlt  from  an  uraisaion  to 
fulfil  the'agreemeut  in  every  respeot. 

(■«.) 

3.  For  the  proposition  that  a  landlovd 
under  contract  (^neraliy  1  to  kaep  the 
premises  iu  repair  is  fur  a  breach  tocne- 

.    of,  also  further  liable  to  hia  teuau||  m$ 
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tM  tnrt^  for  wilful  refaflal  or  neglect  to 
perforiD  bis  oliUgHlion,  do  warrant  is  to 
be  fuaud  iii  principle  or  iiathority^  {Id,) 

4.  His  sabiieonent  parol  promise,  after 
being  notified  of  defecui,  to  make 
necessary  repaira,  aniese  founded  on  a 
new  consideniiionf  superadds  nothing 
to  his  original  obligation,  and  furnishes 
DO  ground  for  awarding  additional 
damage's,  except  so  far  as  the  tenant  is 
by  such. promise  delayed  and  limited 
iu  making  them  ^primarily)  at  his  own 
ezpenae.  (Id.) 

6.  A  claim  cannot  exist  on  the  part  and 
behalf  of  Buffi'rers  from  defects  to  a 
piassa  appartennut  to  a  tenement  house, 
occurring  from  natural  causes — from 
natural  wear  and  tear,  in  an  action /br 
a  tori  or  negligence  against  the  land- 
lord, wiiotse  only  obligation  exists  in 
contract  with  the  tenant  in  possession, 
and  one  can  only  be  founded  on  s^me 
other  negligence,  treopass  or  wiliul 
breach  of  a  direct-  public  or  private  duty 
to  the  party  injured.  {Id.) 

€.  In  this  case,  heldf  that  the  negligence 
of  the  parente.  in  suffering  the  plaintiff, 
a  child  about  three  years  of  age,  to 
wander  upon  thiti  dilapidated  piaua  or 
balcony,  and  exposing  it  to  danger  and 
the  injuries  it  received  was  so  gross  and 

I  anambigioas  as  lo  constitute  contribn* 
live  negligence  and  should  prevent  a 
recovery  by  the  plaintiff  for  damages 
for  such  injuries.   {Jd,) 

7.  A  covenant  fir  quiet  eHjcjpnent  tn  a 
tease  means  only  that  the  tenant  shall 
not  be  evicted  by  a  paramount  title.  It 
relates  only  to  the  title,  and  not  to  the 
actual  possession  or  nnaisturbed  enioy- 
ment,  where  there  is  no  eviction  from 
the  premises  demised.  {Johmon  agU 
Oppenheinif  ante,  433.) 

8.  So  long  as  the  tenant  remaint  in  pos- 
session and  use  of  a  part  of  the  build- 
ing, it  is  conclusive  evidence  against 
him  that  it  has  not  been  destroyed  and 
that  it  is  not  nutenantable  wii'hiu  the 
meaning  of  the  act  of  I860.  {Id,) 

9.  It  must  be  taken  to  have  been  the  trae 
intention  of  the  legislatore  in  the  pas- 
sage of  the  act  of  I860,  to  absolve  the 
lessee,  in  the  ciises  contemplated  by  the 
MatQie,  from  the  pavment  of  rent,  pro- 
Tided  he  avails  himself  of  the  priv- 
ileg;e  given  to  qvii  and  surrender  joo§' 
Mttion  of  the  leasehold  premises  ana  of 
the  laud  so  leased  or  occupied.  {Id,) 

10.  It  it  no  mrrender  in  law  or  in  fact, 
of  leasehold  premises  by  a  tenant  in 
possession  claiming  that' the  premises 
nave  become  unt^antable,  and  his 
right  to  abandon  auder  the  act  of  I860, 


I  where  he  moves  oat  on  a  nrevious 
notice  to  the  landlord,  and  delivers  to 
him  the  key  of  the  mxin  bnilding,  I  which 
is  refused fbot  leaves  a siib-ienant  of  the 
lessee  of  a  portion  ot  the  building,  in 
nndistarbed  possession  of  hits  portion 
wiih  a  key  to  another  outer  door  of  the 
same,  also  in  his  possession.  The  poe- 
sessiun  of  the  snb-tenant  is  thai  of  the 
tenant  as  respects  the  rights  of  the 
landlord  under  the  statute.  {Id,) 

See  Lbabb.    (46  N.  Y.) 

11.  When  a  tenant  is  in  possession  nnder 
a  parol  agreement  void  by  the  statute 
of  frauds,  and  lias  occupied  fur  a  year, 
paying  the  rent  monthly,  thiM  creates 
a  tenancy  from  month  to  month,  which 
can  only  be  terminated  by  a  month's 
notice  to  quit,  expiring  with  the  end 
of  some  month  reokoiiing  from  the  be- 
ginning of  the  tenancy.  {People  ex 
ruL  agt.  Darling,  47  N.'  r.) 

See  AuBTiM  euft,  Stbomo  (mem.),  47  If, 
r.,  679.)        , 

12.  Before  the  expiration  of  his  lease,  a 
tenant  abandoned  the  demii^ed  prem- 
ises, and  possession  thereof  was  tjiken 
without  his  privity  or  consent,  by 
another : 

Heldf  that  no  such  relation  of  landlord 
and  tenant  aroee  from  the  occupanej 
of  the  latter,  between  him  and  tiie 
lessor,  as  authorised  a  removal  for 
holding  over  alter  the  term  of  the 
lease,  by  summary  proceedings  nnder 
the  statute.  {People  agt.  Bovey,  4 
Lantingy  86.) 

13.  By  amendment  to  the  revised  statntfea 
(chap.  684,  laws  of  1857,  sec  2),  the 
matters  in  controversv  in  such  pro> 
ceedingB  may  be  tried  by  the  ouigiA- 
traie  without  ajury.(/d.) 

See  EviDENCB.    (4  Lantimg,) 
Lbasb.    {Id.) 

LANDS. 

8e»  A88B88MBKT    AND    TaZATIQK.     (46 

N.  Y.) 

LEASE. 

1.  Where  a  tenant  yields  the  possessioii 
of  the  demised  premises,  iu  pursuance, 
or  in  'consequence  of  a  Judgment  for 
the  recovery  of  possessien,  to  the  per^ 
sou  adjudged  to  be  the  riffhiful  owner, 
of  the  paramount  title,  it  is  an  eviction, 
and  he  is  dischaiyed  from  the  payment 
of  reiiu  {The  H,  Life  In*,  Co  agt. 
Sherman,  46  N.  K.,  370.) 

2.  A  lease  contained  a  covenant  npon 
the  part  of  the  tenant,  not  to  •sablec 
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withoat  thfi  written  eooaent  of  the 
landlord^  under  penalty  of  forfeiture, 
^c.  The  tenant  suuiet  with  the 
jcnowledge  of  the  luudlord,  who  snb- 
■equeuily  received  the  rent: 

Btld^  that  thiB  whs  a  waiver  of  the  for- 
feirnre.  and  ihs  right  of  the  l<uidlord 
founded  upon  the  subletiiug,  or  the 
occupancy  f  hereunder  was  gone.  (Ire- 
Umd  age.  JVic/ioU,  46  N,  JT.,  4ia) 

3.  A  guardian  in  socage  may  lease  the 
lands  of  his  ward  fm  a  term  as  long  as 
he  continues  gUHrdiau,  or  for  any  nam- 

*  ber  of  years  within  the  raiiioriiy  of  the 
ward.  The  leo»e.  however,  is  subject 
to  its  being  defeated  by  the  appoint- 
ment of  another  gnai'dian.  pursuant  to 
the  stHiuie,  and  hir  election  to  avoid  it. 
{Smerson  agt.  Hjjicer^  46  If,  JT.,  594.) 

Sm  Landlord  and  'J'ehant,  (60  Barb.) 

4.  A  provision  in  a  written  assignment 
of  a  lease,  written  thereon  as  follows: 
'*He  (the  assignee)  to  pay  the  rent, 
dtc,  as  herein  pnivided  as  folly  as  I 
am  bonnd  to  pay  the  same;"  imports 
an  obligation  on  the  pari  of  the  as- 
signee, to  pay,  coextensive  with  the 
assignor's  liability,  and  no  further. 
(  Wright  agt.  Kelly,  4  Laming,  57.) 

Sm  Landlord  and  Tenant.    (4  Xaii- 

nu^.) 

LEGAL  COXCLUSION. 

Sm  Submission     ov     Controybbst. 
C46  n,  r.) 
Findings  of  Fact  and  Conclu- 
sions OF  Law.    (Id.) 

LEGISLATUBE. 

See  Constitutional  Law.    (46  iT.  Y.) 
Statutes.     (IcL) 

<  LESSOR  AKD  LESSEE. 

^  8e$  Landlord  and  Tbnant.    (4  Ixm- 

ting.) 
Lbabb.    {Id.) 

LEVY  AND  SALE  OF  PROPERTY. 

Sm  Execution.    (4  Lannng.) 

LIBEL. 

1.  The  proprietors  of  a  mercantile  a^ney 
engajBfed  in  collecting  and  pnblishiug 
for  ctrcuiation  am«)ng  all  its  patrons, 
information  as  to  the  standing  and 
financial  credit  of  merclianu  and 
traders,  are  liable  for  a  false  report 
thus  disMsminated,  injurious  to  the 
oicdit  of  the  subject  of  it,  alihongh 


* 

made  in  jtood  faith  and  upon  informa- 
tion decDied  reliable.  [Snnderlin  et 
al.  agu  Jiraditreet  et  oL,  46  H.  y., 
188.) 

2.  Defendants  having  been  defrauded  (if 
a  large  amount  of  goods,  by  reason  of 
false  representations,  and  having  prolik 
able  cause  to  believe  that  plainiiflf 
was  a  partv  to  the  fraud,  signed  a 
paper,  in  wfiich  thev  stated  thev  had 
oeen  "robbed  ana  swindled ''  by 
plaintiff  and  others,  and  agreed  to 
share  equal  I  v  the  expenses  of  prose> 
cuting  the  offenders  criminally  : 

JSIeldf  that  the  preparation  and  signing 
of  the  paper  was  a  lawful  transaction, 
and  it  ^as  a  privileged  communication : 
that  the  terms  used,  though  strong  ana 
plain,  were  not  irrelevant,  and  in  the 
absence  of  actual  malice  did  not  take 
away  the  privileged  character  of  the 
communication.  (KlincJIs  agt.  Colby, 
46  N.  r.,  428.) 

3.  The  exhibition  of  the  paper  to  aa 
agent  of  one  of  the  parties  aefraoded, 
for  the  purpose  of  procuring  the  signa- 
ture of  the  principal  was  privileged. 
{Id.) 

3.  Where,  under  sea  165,  of  the  Code, 
defendant  in  an  action  of  libel  or  slan- 
der pleads  the  truth  of  the  matter 
charged  as  defamatory,  and  also  mat- 
ters in  mitigation,  the  allegations  in 
justification,  althongh  nnsnstained  bT 
proof,  are  no  Umger  evidence  ot  mal- 
ice, to  be  considered  by  the  iurv  and 
taken  as  enbancing  plaintiff'^iB  oam*- 
ges.    {Id.) 

LIEN. 

1.  In  an  action  brought  after  a  debtor's 
discharge  in  bankrnptcv,  to  enforce  a 
lien  upon  property  held  oy  the  debtor's 
Wife,  claimed  to  '4iave  existed  at  the 
time  of  the  discharge,  under  the  pro* 
visions  of  sections  51  and  52  of  the 
statute  ot  uses  and  trusts  (1  R.  S.,  Ed- 
mond's  ed.,  677,  sections  51  and  52.) 

BeUL,  that  those  sections  do  not  give  a 
specifle  lien  npon  the  property,  out  an 
equitable  right  to  Ite  enforced  by  snii 
in  eqnity,  after  all  anailahU  legal 
remedies  are  exhausted ;  that  the  com* 
mencement  of  the  equitable  action  and 

.  filing  of  lie  pendetu  is  necessary  to  con- 
stitote  a  lien,  and  that  as  in  this  caae^ 
befoie  the  commencement  of  snch 
action,  the  judgment  or  debt,  which  is 
the  foundation  thereof,  was  exthi- 
guished,  the  relation  of  debtor  sad 
creditor  did  not  exist,  and  the  action 
would  not  He.  ( The  Ocean  IfaL  Bk 
agt.  Olcott,  46  ir,  r.,  12.) 
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2.  The  lien  of  a  Jadgment  vpon  real 
estate  it  pareljr  staiatory,  and  H  is 
wiihin  the  power  of  the  legisSatnre 
to  abolish  this  lien  at  niiy  time  before 
riKbte  have  become  vested,  or  estates 
acquired  under  it,  and  tu  confine  the 
remedies  of  the  creditor  to  tiie  pro- 
pf  rty  held  bjr  the  judgment  debtor  at 
the  time  of  the  i^euing  of  execution. 
A  provision,  therefore,  oanising  the 
lien  of  a  judgment  which  has  not 
ripened  into  a  title,  to  be  superseded 
by  the  talcing  of  the  land  under  pro- 
oeedinp  in  th^  exercise  of  the  right 
of  emiuent  domain  on  payment  of 
eompensatiun  to  ihe  owner  of  the 
iimd,  is  valid.  ( Watson  agt.  2%s  Al 
F.  M,B  Co.,  47  Jif.  r.,  157.). 

8m  MsoKAMica'  LiBN.    (47  If.  JT.) 

UMITBD  PARTNERSHIP. 
See  PARTNBSflRiP.    (4  Ikmnnff*) 


LIMITATION  OF  ACTIONS 

Updov  the  provisions  of  the  act  of 
1853,  to  provide  for  the  iiicorporaUon 
of  ftre  insurance  compHuies  (chap.  466, 
laws  of  1853^,  a  p«rso<«al  dem<wd  of 
the  maker  of  a  premium  note,  given 
to  a  muiual  fire  insunince  company,  is 
only  made  necessary  where  it  iasouj^ht 
to  recover  a  judgmem  for  the  entire 
note,  as  a  penalty  for  uegleetiBg  to  pay 
a  partial  assessment  theivon.  Aflsess> 
ments  uiiou  notes  given  prier  to  the 

IMMsaife  of  the  act,  were  onaffi»cted  by 
t,  and  could  be  recovered  without 
such  demand.  Where  therefore,  a 
prominm  note  given  prior  to  1853,  was 
regularly  assessed  to  its  full  amount, 
the  time' of  payment  fixed,  and  notice 
of  the  assessment  duly  published,  as 
required  by  the  charter  and  by  the  laws 
of  said  company,  the  whole  note  be- 
ciune  dne  and  payable  upon  the  day 
fixed  for  its  payment,  and  after  the 
lapse-of  six  years  therefrom,  an  action 
upon  it  is  barred  by  the  statute  of  limi- 
tations.      {Hands    agt.  LUiuUhaly  46 

jf.  r.,  541.; 

%  The  fact  that  a  oonveyanoe  made  by 
no  insolvent  debtor  <s  without  con- 
sideration, IS  a  controlling  faet  upon 
the  question  of  fraud ;  and  where  the 
eanveyauoe  pnrporu  upon  its  face  to 
\t^  for  a  valuablo  consideration, 
kuswledge  of  its  existence,  and  that 
tlss  grantor  is  insolvent,  cannot  be 
deemed  kuowledtre  of  facts  consti- 
tuting fraud.  Until  a  creditor  of  the 
insolvent  learns  that  the  conveyance 
vias  without  consideration,  he  cannot 
be  said  to  have  dieiiovered  the  facts 
•oustitating  the  fraud.    Where  a  suit, 


therefore,  to  set  aside  such  a  conToy* 
anoe  is  commenced'  more  than  six 
years  after  knowledge  of  the  convey- 
anee  and  insolvency,  but  within  six 
years  after  discovery  of  the  fact  that 
the  oonveyance  was  without  con- 
sideration, the  leferee  is  justified  in 
finding  that  the  suit  was  commenced 
within  six  year^  after  the  di8<*overy  of 
the  facts  coostiiniing  the  fraud ;  and 
such  finding,  if  not  expressly  made, 
will  be  supplied  by  intendment  in 
support  of  the  judgment.  iEi-iektoA 
agi.  Qwmn,  47  N,  F.,  410). 

3.  A  promissory  note,  payable  on  de- 
.mand,  whether  with  or  without  in- 
terest, is  due  forthwith,  and  an  action 
thereon  against  the  maker  is  haired 
by  the  statuts  of  limitations,  if  not 
brought  within  six  years  after  it* 
date.  (ITAst^  agt  TFomar,  47  If. 
T.,  519.) 

4.  Section  S  of  the  "  Act  concerning  dM 
rights  and  privileges  of  persons  in  the 
military  and  naval  service  of  the 
United  States "  (chapter  578,  Laws  of 
i864j  is  not  retroactive ;  and  the  time 
of  absence  of  a  person  in  such  ser^ 
vice,  prior  to  its  piissage,  is  not  ex- 
eluded  in  calculating  the  time  limited 
for  the  commencement  of  an  action 
[Siom  agt,  Flower,  47  If,  F.,  566.) 

5.  The  words  "such  refusal'*  in  the 
short  statute  of  limitHiioiis  (S  Ed- 
monds' Stats.,  p.  91,  $  38)  mean  a  re- 
ftisal  to  allow  or  pay  ilie  claim,  not  a 
refusal  to  refer.  A  mere  offer  to 
refer  by  an  executor  or  administrator, 
after  an  imqualified  refusal  to  pay, 
will  not  waive  the  stittute.  But 
where  an  agreement,  in  writing,  to 
refer  is  made,  upon  which  both  parties 
have  acted,  although  no  referee  is. 
chosen,  the  claim  will  be  regarded  as 
referred  for  the  pun^ose  of  avoiding 
the  statute  of  limiiatioiis  The  statute 
is  highly  penal  in  its  character,  and 
thonla  be  strietly  construed.    In  such 

a  case  also  the  principle  of  equitable     ^ 
estoppel  will  apply.    {Ifational  Bank 
^IKekkiU  agu  ifjjeiffht,    47  iV.    r., 

LIMITATIONa.  STATUTE  OF 

].  Where  a  deed  was  executed  in 
1846,  more  tha«  twenty  years  before 
the  commencement  of  an  action  of 
ejectment  against  the  grantor,  and  in 
that  action  the  defendant,  for  the 
first  time.  In  any  action  or  judicial 
proceeding,  asserted  an  equitable, 
claim  to  have  such  deed  reformed,  and 
its  level  effect  varied,  on  the  ground  of 
mistake  ;  it  was  helot  that  such  claim 
was  barred  by  the  statute  of   limit*- 


NEW  YORK.  PRACTICE  EEI^ORTS. 


■r  H(ft  Jiftbm,  m  .aai4, 


•>|.l.Hii.'ii  ur   i>ii  ymiv  fptu,  lii*  tliii 

Wiiell   Ills  QiOMj  i,r  nc I    HWiriiml 

■ii.l   IIiB     leiiialHiiire,    by     iwrmXii'i 


Uw.    M 


L  TliB  .i>i>iiihiii-Ihw  rigbu  af  millwra, 
u  imw  nvugiiurd,  lu  iligir  liitmry 
priKliiriiniiK  i:kl>i«|  m  rOBimuu  JHW  i 
■iH>  it)  iw.iiiHi  Ut  |in>lrci  iliiM*  rlKliia 
1)m  hiuib  ciHin*  luv«  jiirirdk'iiun  lu  iii 
oiliiT  Hriiuiw  Httoi'iiiifii  uuiiimoii  Inw 
rlglHiior  |iru|wil.r  itiicn-Hn.  it\il»er 
ag).  DtmU,  47  A'.  X..  KU;) 

l.TlwHviur  wuKKMur  ISIJ  (w<liiin9 
.ohu|»t>r  JIti,  4iliJitnw   ml  i«ii^,  ISti) 

W  nm»«^ir  IrilKiiml'a  lo'iMlU'^^'IT'it 
«hiiiiui||  itw  IhubII(  uf  a  iw|iyri||liL 
.{Id.) 

K  wlttihfr  iImi  Hrt  livm  Hii  Hcriou  in 

ra-|>ei'i  lu  luKiiiiiHniiM I  ilie  guLjvst 

oTHcuj^riKhtifiMi*.    (/■') 

4-Tliauiithwulii  liuinirT  wurh  orconi' 
pudiiiMi  liiH.  by  tviiiiuiHi  Ihw.  Ilia 
•Jielii-ivii    lulit  bi  Ihs    Uni   iiubllm- 

-riKl.i  I»  uiiilU|4y  «<^Hw  iir  lu  FOiilml 


1>.       il  M    KUt'SnHKl 

«Oiilril  III  oilinr  |inipany,  luriirHi 
pliivtilg.     {id-\ 
1'  Whi-tv  ihe  fbHruftcr  iif  pnipart; 

Lil»r  liv  the  Inw  cuimiKiii  luih  id 
,  coniiiry  iiiul  ili.it  uf  ihs  ilmiiii^ila  of 


r.'  ne  FiHUt*  of  llw  iMMi'  Hn  i-pon  t( 
■U(ii  Irwiiil  |iiimiiuK  hi*  |ini|iei'iy 
■Mkii^  !■>  IvBiiBi-  ii  tniiii  .1  wn 
'-•ntr.  mill  Hi*.  wliMi  wkl..^  ,.r.. 
■"O;  liriHlm-Tioi,. 


.    r-r   hia 

uliijf    il 

VouXUlL 


Au    HliMl   frirliit    Mid  ft 


iUhi,    uiiI    lira    rainnliiil    uiib  e 
!..«.     (ii) 
8  An  iMiiJintiii«iit  of  m 

riKhi  ui  ilm  Unit  priiill  ,         ,    

liuii    of  H    iiiiuiiucripi    H'iiliiii     lh« 
Sniim  »«[«  b  nlfii.  Hi,d  ilio  r^hl 

W  Wllllill  lIlC  GIWIIUIUKM    ur  H    CvUrl  of 

«|miy.    (U.) 
i.  TIm  briiinluK  ODC  nod  ngirpatiitatioa 
ii_^ioii  iho  amtfv  uf  n  Unimiktic  ciimpiv 

|iriul   Hiiii    |ml>li)h     it    wiiliuiii     th* 
Hiuliiir'n  urriuitoiun.     Tliu  ii» acriM 

mid  ilm  rl({lii  uf  ihe  unUiurihrrviu  ar* 


ana.    {Id.) 
LOAN  CUUllI3Slo:{£H3. 


f'rt(iH({=rl  K.  iliB  eom- 

.  .     IwiuitiK    Iho     Uiilwd 

Bluiu  (Ui|Hiwt  fuiid  -n  Kild  li.v  them 
'-'"'■  -  -  ■■■     iiungiiipir.  it  -vill  b» 


.„  -  Je  ElniBiiuK  III  uMrt 
■  ri>i(itul  RHtuuiMtiuB  luuliir  tlw  luixi- 
IPHtw,  ikut  liia  rteiia  miuiml  li*  th* 

■biiuiBrinwiiuritar. dia,>.  ijolIimt* 

been  titkeu  m  dim  funu  tiy  tUa  eoo^ 

3..  TliHt  the  nr.tia*  required  l>y  ««a  31, 
when  iin'i-uiiry,  htu  Imwii  givcu  ul  (Im 
pruiwr  time. 
.  I'luu  both  eoaalMloiwn  were  piM- 

.  TiiHt  puHwiiin  wu  lukmi  sf  lb* 
iHiid.  iu>  piuvKled  ill  HI',  -M  Itul  it 
trtmw  tlwt  line  ihiiminv    un.ltr   \\A 

leKln-lcd  ivilciu  iiv  i.iiu  oT 
muter  tlw  «Kiiir..  U  b 
the  iiotii^e  .if  ,nie  rei|iiirM 
J  Iw  jiuliliolii-il  ■,111'e  ill  Koah 

tliiiuii)|Ji  ilie  litut  |iiiiiliai- 
liKii  f<iriy-(wu  iNiiH  iirior 
»,    (W»d  H(,L'nr4y,  4 


B—  'E^wtrmns  and  AouiiiirrAioBK 
uuiiii.    (^i) 
LOCKP'tRT.    O'TY    OV 
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duty,  to  make  and  repHir  eraMWMlks 
In  thHt  eirv.  8nrh  (tower  wmI  ilnty 
mn  not  le^'l*  be  iiifertwd.  Imt  nm  ex- 
pr«»alv  jKiveii  Miid  iiii|Miiwd  l»v  ili«  <-ii  y 
chHritfV  (£r«MtHg(  CUy  o/LockporL 
60  i7aii6.  378.) 

LOYALTY  AND  DISLOYALTY. 
'§m  CoKTRAon.    (4  Land»g.) 

M. 

MALICB. 
Bm  PuBUO  OpncBB.  (4  Lmiu^.) 

MALPBACTICB. 
Sm  EviDKMCK.  (47  i^.  r.) 

PBYSlClAMfl  AHO      ttUROIOXS.     (GO 

MANDAMUS. 

I.  After  the  term  of  office  of  a  *h|>ervl- 
■or  liHH  exiiired.  Hiid  Hiiotlier  (tenioii 
haH  iiiii'ret*d<*d  to  the  olBw,  h  writ  of 
mandamui  will  not  lie  to  c<>iii|>el  the 

-    furiner  lo  iiit*«t  Hud  iii*c<iimt  with  tlie 

jiiHiiceii  Mild  town  d«rk  of  the  town, 

nndei'  ilie  pruvisioiiD  of  the  Uevined 

BUiitteo  (I  H.  8.,  349«  A  4).  {Tk4  Pto- 

pU  iigi.  MuHm,  antti  xt.) 

%  The  raiu«dy  of  the  town  is  by  aHioii 
npoii  the  »iiit«rvi»or*ii  b«iiid — i»r  by  ac- 
tion in  the  Bupreuie  Cf»nri  In  the  name 
of  ihe  i«iwn,  ander  chap.  534,  lawHof 
1866,  lu  couii»el  tbeui  to  account,  and 
for  tlie  iwovery  of  any  mont^y  or 
pro{)«ny  of  ilie  town  « liirh  he  Ima  uot 
daly  ucvounied  for.    (Id.) 

9,  M^ndawtm,  does  not  li«  wlien  other 
legal  nruiedies  atford  adeiittate  redrass. 

C  Wli^re  a  mnan^eipal  ettptmUM  (the 
city  or  Ijitckport)  enierH  iiiUt  a  contract 
w-ilh  HM  individual,  for  the  |uiyiueiil  u» 
him  of  a  «{)«cilic  eaui  of  money,  on  a 
certHMi  ditv,  uod  after  it  becomes  due 
they  iK^ifcct  or  refuMe  to  put  the  projier 
Biaciiiuerv  in  motion  to  raii«  the  nec«f«- 
sarv  tund«,  or  t«>  put  the  cUIni  prewitit 
•d  HI  the  pn)|ier  shape  for  liquidutiim 
and  pavuieut,  xn iihui  a  pn*|)er  time,  i he 
Ihw  k»v«5*  »be  crcdiior  hi^  rumiMly  by 
mcllon,  <o  compel  pHyuienU  lie  is  not 
•oni|i«ll«Mi  to  resort  lo  procee<iin^  by 
mMdamm.  {Buck  agu  TU  Ci^  of 
ZocA/wrf,  ante,  361.) 

6.  A    muidcipal   corporation    doe*    not 
alMid  HI  reM|«eet  to  sueh  claims  on  the 
lootinK  wUh  conutMf  of  tiie  slate 


where  the  only  remedy  of  a  creditor  of 
this  kind  i«  by  maMdamiu.  {id,{ 

6.  The  prinripl«9  applicable,  In  such  vnmt, 
to  ctuintiirs  liHM  never  been  extended  lo 
villafjTe  or  city  eor|HtrMiions,  exiKtin^ 
and  acting  untJier  tipeeial  charter.  {ItL) 

7.  Under  the  pmrision  of  ehap.  436.  of 
the  lawd  of  1870,  a  priiici|ial  who  haa 
funiiidied  joinilv  with  a  lown  of  the 
e«iunty  of  SntTofk.  a  suMi'iite  whose 
service  coni*tituteil  a  |mrt  of  ihe  «*xc«ei 
of  year*,  for  which  moneys  were  re- 
ceived from  tlie  stale,  has  a  clear  legal 
remedy  hv  nction  Hva:n^t  the  town  to 
recover  fiii*  jiii^t  propoitiuii  of  snch 
moneys.  A  inandHmiiM.  iheretore.  will 
not  lie.  \  The  PeopU  ex  vl.  agt.  Haw 
Hh$,  46  A.  r,  9.) 

8.  Upon  an  order  to  show  why  a  per> 
einptory  writ  of  uiMiidMinui^  should  not 
isdUe,  which  order  contains  the  Qinal 
ehinse.  "or  ft>r  other  relief.**  the 
supreme  coiiit  huM  |K»wer  to  gnuitm 
iwreinptory  writ  of  iiiMuduinin*,  I«>ranT 
relief  to  \vliich  relat«ir  is  entitleU, 
altlii>ngh  not  fiKrcifiMi  in  the  order. 
( The  /W/e  ex  reL  i«gt  Jfoitramd,  46 
Ar.,375.) 

).  Under  the  pmyiidfms  of  chap.  n0&,  of 
the  laws  of  1869  (iiuihonzintf  Uie  coup 
striiction  of  a  lli)fh^^Ny  in  the  towns  of 
jHiUHicu  iiud  Newtown,  in  the  couiitf 
of  Queeni«).  MS  Hnienued  by  chMp.  750, 
ofihehtwsitf  1870.  the  tin'iiervisor  of 
the  town  of  JMUiatCJi  is  reqnit«<l  to  pajc 
over  the  moneys  mieed  for  the  pur- 
fH>i«esof  the  actio  the  conimiiisiou^rt 
therein  appointi'd.  The  |Hisiti«>n  of 
commissioner  under  ihut  act  is  ^a 
ottlce.  Hiid  uiuier  i«ec.  1,  t*f  art.  10,  of 
the  state  conbtitniiou,  it  in  vacaU-d  by 
the  acceptance  «»f  the  office  ot  fheriff 
bv  one  of  the  commlssioiiers.  Whett 
a'person  sets  up  a  title  la  pi«|»eity  by 
virtue  of  an  iifflce,  mihI  comes  iiiloconit 
to  reci>ver  it,  he  must  lie  an  officer  <2t 
jnre.  as  well  as  de  /krto,  imttiriilarly 
where  he  acts  against  tlie  exprpss 
niandHte  of  the  constitution  in  holding 
the  office.  Under  taid  net,  where  the 
office  of  one  of  the  couimisui*  ners  it 
thus  miide  vacant  liv  his  ucc<  pianc^ 
of  the  office  of  slierin.  the  other  two 
commissioners  have  no  power  to  net 
while  the  VHcancy  exisii* :  and  the  i»ci 
of  the  vacancy  is  a  ju«tiKcHtion  to  tho 
said  sn|tervi8or,  in  n-fnsini;  U*  \vij 
over  the  moneys  col lect*-d.  The^ninif 
ing  of  a  writ  of  mandHuius,  therefore, 
to  compel    such    pavmeut    is  error. 

Set  CoKBTiTUTiONAL  Law  (4XaMU^.) 
Nkw  Youk  City.    {Id.) 
ToWMBk     {Jd.) 
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UANUVACTUK£KS. 

Sm  8a LK  or  Ciiattklb.     (4  Jxmtutif.) 

JIAN  UFACXrriNO      COttPOllA- 
TION8. 

Bm  CuuiH>iUTioKS.    {¥i  N.  T,) 

L  Tli«  nipiiul  Slock  tif  coi'iMirHtioiit  or* 
BMiiixeti  under  liie  |inivirioiis  ot  itie  iicl 
S>r  liie  orguniXiiiioii  ot  iiiHiiut'iictiiring 
liiKi  other  (*<»r)M>n(i loiif*  {cIm^k  40,  Jjaw$ 
•/1818).  iitf  uiuf  luteit  by  ititi  m-t  ol  1853 
.  JcAa//.  m  /HHf#c»/l8o3).  iiiiy  l»e  |ihi<1 
'  luiu  iiioiitry.or  ill  mined.  iuaiiiiriClori«s 
ami  otii«r'|>ro|*ert\  iiei  ei^Mtry'tor  tlieir 
bu^iuel*lt;  iumI  when  t'liily  piuti  in  either 
\iH>'.  anti  IhecertifiiHitt  litoii,  the ta^^^vk^ 
liuluen*  ure  n*lfiii«c<l  t'lom  |  erKoiml  liu- 
bilil*.  {liofftiiuii  ui^L  Hatch,  A7  N.  JT., 
925.) 

i.  Bui  if  niu-li  exenipiioii  in  songlit  by 
the  IntldtrM  ot  ittock  frigiiuilly  iiirUed 
for  |»ro|»etty.  the  iriinK.iiMion  inuy  lie 
imiwachetl  tor  tniiiii;  uit<l  if  h  eretiiror 
call  tfiiow  the  ii^i^tio  of  «>t<K'k  wiw  frauU- 
nleiii  iui>i  ail  ev}u«ioii  ot  i  he  law,  lie 
BDHV  ivcover  ill  an  iiclion  aKA'"'*'  *^*^^ 
original  mockliuhier.  an  if  no  niiyineiit 
•  IihU  been  uiaiie,  or  «-8r<iticHte  ttleti.(/(l.) 

%.  When  all,  or  a  |Miriion,  of  the  c«i|iitHl 
•loi-k  i«  pitiil  in  in  proiterty.  the  ceitiH 
caie  re<|iiiiv«l  lo  be  tiltrd  by  the  iirovi- 
•ioiw  oi'tiecli  'ii  2  of  the  ivt  tif  \^SA  luusi. 
■taie  the  value  of  ihf  pi-oi»eny.  An 
agiveiiieut  of  the  comiiiuiy  lo  t>ay  more 
thiiiithe  value  oi  the  |iro|ieKv  in  no 
•hiel«i  to  the  owner  of  liie  mofk  iMiied 
thfivi'or  fn»m  the  lialnliiy  iui|>oi«e<l  by 
■eetion  lU  ot  ilie  net  if  184a.  It  i»  noi 
peceii2>ai*y  U>  alUge  or  prove  fraud. 
{Id.) 

C  111  an  ai'tioti  broti){lit  by  a  creditor  of 

the  i'oriKinitioii  agaiiiMt  a  ^lovk holder 

whoee  tfiock  win*  immI  iu  |)rot»erty,  the 

'.  referee  excluded  evideiu-e  lUid  refuiietl 

'  to  \n\AA  u|N»n  the  (|iieetloti  \*i  the  value 

of  lite  proiterty.    i/«4I,  error.    (ic<,)a 

S^  CourauATiosts.  {^Bui^.) 

S^  The  certiH«tt«  of  iiicorpomtion  of  a 
nmnufiiciiiring  couiiuiiiy,  llle«i  under 
biwM  of  1818  tchap.  40).  de»iKiuMed  nix 
of  its  sUKskitolderM  m  tniifteen  for  the 
llrst  veiir.  and  the  by-lnwe  provided 
for  an  aiiunnl  eln^tioii  of  direvtJir*.  mid 
thai  no  imnrfer  <if  i«lo«'k  iihould  be 
'  Ynlid  fi>r  any  piir|Niiie,  unless  made  in 
writintr  and*  entered  on  the  bo<»kf  (»f 
the  cuiiipiinv.  iiiid  rontidned  no  pro- 
TteiiHi  for  flfliuK  viicanciet  in  the  ofHce 
of  triif*tee.  During  the  Hn»t  year  of  its 
infor|Minui«»n,  W..  uii  mtiii»f  irilnUNj, 
•old  his  itl<K*k.  tMiine  of  it  to  the  defriid- 
ant  I  ftl'teeu  days  before  a  traoafer  to 


the  defeiiAtni,  «i«ni  Cke  ImmiIis.  and 
while  ihe  nnIo  to  him  was  iiictiQiplete, 
and  W.  b.  i»g  still  owner  of  tli«  ^^ 
uniiiiUei-  of  his  si««rk.  ttie  siia*kli« •biers, 
at  a  uitfeting  held  witlnaii  publieniion 
vf  iMitire.  at  wbi«-li  \V.  was  lait  pres- 
ent. piiMsed  a  resfdatioii  reettiiig  tnat 
he  had  sobl  hi«  iuteieMt  in  the  coiuimiiix^ 
devlaring  his olttre  vhi'mui.  and app«>tiiV 
jug  ilie  tleleudauit.  w\m  wtut^  pre^-uk 
coiiseuied  to  liie  }tpi>cinimeut.  alia 
tliereaiter  acted  as  iriii«t»-e  until  in 
De4-eiuher  ensiling,  when  he  left  ibe 
State,  to  the  vscnuey : 

Btid,  thai  the  res<»lnii«in  of  the  stock* 
holders  WHS  a  mere  nullity.  (<7iti# 
agt.  JikuUrijf,  4  LuHMlny^  di3k) 

^  JuttuK.    {\  Laming,)  ^ 

UAlUNfi  COURT.  ' 

I.  An  aeiMNiettniioi  be <*iaaiii«iired  ia  th^ 
inai*tM«  etmrt  of  the  viiy  of  New  York 
(nor  ill  H  jiiMliceVi'ourt)  a)$»insi  »  i^tf- 
ideni  defetidanU  6tf  •htH  atla^kmnL 
{HofiiUiHil  uifi.  Wtkl*  OHlft  69). 

Sre  Kquity.  <47  X,  V) 

JUI{|Bl>tCT10N.  (/U)  .      I 

UAkUlAQK  UKLATION.      ' 
Set  DivoKCis.    (i  Lantuuf,)  ^ 

■ 

MAUUIED  VVOMKX.  ' 

&«  MoRTOAOM.     ilQN.r..) 

1  The  act  '*to  conform  certain  ancient. 
couveyauoQM  and  directing, tlie  imini|er 
of  proving  deeds  to  he  n'onie«l."  iniiii»od 
Febriiaty  Ki,  1771  {U  Vuk  :!ic/tuiei  611), 
does  not  recoxui'**?  <*!*  aiflrm  ilie  riglii 
of  a/eiMS  cviteit  to  appoint  or  act  by  a& 
agent  or  attorney,  or  nitify  or  vnlidate 
deeds  or  grants  Iinule  in  lier  helialf  bv 
an  iiieent  or  attorney^  ( /lanieM^aMrV 
agt.  Latin,  47  iV.  y.,  IW.} 

2  The  acts  suifpleiiKditHl  4»r  ameiabitoi^ 
theret<i.  ntuwed  Aliirch.  177:s  1-2  Vatk 
Schaiet,  /li5).  only  (aive  eifect  to  sucl^ 
deeds  executed  altei-J'^ehniary.liii  1771. 
{Id) 

Sm  Husband  ash  Wifk. 
T11U8T8.     (Id.) 

:i.  Where  the  debt,  for  which  ,a  iirsip* 
issory  note  i-«  given  bv  liMsbaira  and 
wife)  is  tlie  debi4»f  tiie  biislmiHl,  the 
wife,  ill  bectMUiuK  a  tmrtv  to  the  note, 
.  is  a  mere  siintty  for  her  IwMban^ 
( T^d  Hgi  AwM,  liO  Barb,  4&i.> 

4.  But  if,  in  such  a  note,  ilie  wif« 
charges  and  ereaiee  **  a  lieu  asd  claink" 
upon  her  *-He|»M rale  hshI  and  fierMnal 
properly,'  to  ««eui^  tbe  paym— k'  «t 


(47  jr.  T.\ 
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%km  fmmlm  k  Wrtdiuic  in 
'law,  Mwl  tfpumiai'iv  rmmin  h  ciiauve 
.mmm,  '^i4  to  4iii4«-«ioli  sisiflimitt  «*- 

ti^  Mili^*i  li.ui  «l«eiii«Miiii  aHUitfMc- 

iL  A'iBRrricnl  w<ilttiiii  nmir  niHiniuki  tin 
'%cti(#u  m  I'^covttr  l^r  her  liibor  or  ser 
'*^^veii  iitid«r  fomrtirt  nHiH*  witli  her 
^etttot-,  wrtirt>iu  'whovritlif  llmf  «li« 
ried  uii  biMiiifiM  «ftt  iVer  omtu  ncfitftni 
^r'.iU4l  ilmi  out  tif  .wiiiuiriiitf  claitu  iu 
lit  arMMe.  ,  f^^nM*  vigu  C^rlm^  4 
Ziaii«ii||^»i6-^| 

C  And  herrigli^Ai^iHW  ktr  iMUiViuid  im 
r  c(»irer  Iter  *|iro|itrriy  im*  n>llect  claiiiitf 
•nd  demasdi*  atptiuM  Mm<  M  <UI  i  v  r«uo^> 
niled  hy  reiHfUted  docirious     (/(<  ) 

lit  {K>\tleic.  -'(4  £«M(i^) 


liewAifo  Am»  Wine  '(Mtj 

fl^l^AKATlC    '  fillTAtB   jWr  '  Mi 


AUBIKD 


I.  A  iDBPter  in  rt*»iN)i;i>ibl«  eivifUer  f<»r 

the  wrfMtfff h]  aeiwr.nmsrYiuit,  it  »iu'li 

•et  WHtf  cutuiiiitie«i  iu  the  bimiiifriH  of 

the  lUHtier,  uiid.^k'hhU  llmiWU)H»  f*f  Uie, 

■erriiui'*      eiii{ilojriiiHil ;     and     tliiii. 

th«Mi|fli  in  dom]9^'iUfii«<d«|iii(Me<l  fi-oin 

the  iiiflrui'iionjt  of  ijie  mazier.    Tiiei e- 

fore,  whrii  tlie  «NM|*loxe,i>f  Ik  mHrditi 

'ei*ui|mnv  (n  coudiieii>r>.  fiiider  h  imu- 

'-^^IVe  oi^fttem,  m-  rvf  jndttment'  eje<'te<l' 

■a^tnnHi  frcmi  M  mr  %  ^nddf  he  whm  » 

jttMleifgtfr,  Whidi'Mft  Whi*  4l«yt  jiistifled 

rvv  the  pit^lfengisr^  miM(»Mdm't : 

IbU.  ihfit  (he  tfom^wnjr  wm  -I'lHifle.   t8n. 
^lihie,  where  ih«re\WiM  jUiHMiiihltt  traiim* 
'foi  filatflittu,  hnti'eK*'eew»e  4nrtM  wmi« 
e4i;iiiM4  .wnntMiUy  viv'i^i«i<*ii.-ir). 

♦       1 

MAXIW. 

of  very  wide,  it  tiiic  imiveniul,  n\t\iU 
ftftimiu  rlin|i|dH«  ev«ii  H^the  Imlder 
•^f    i-otuluerriHl     {Hi|ief,     nnri     iiii»i% 
^^trnii^fU'  Tf>  HtffiiKiitPw*  f>f  rboKPi  in  iic- 
«MM.  ^  (  mUti^ift'grpia;  n  Barb,  3i9) 

Arl>AMAOKs. .  (16/^.  IT) 

[         )iMIM.>IIAN4!U8^  hH£N. 
\  llMWBehMniwMien  hiw  for  the  eiiy 


I  of  New  Ym  k  (dl<v»  iI2<  i'Aftf  of  1851. 
as  Miii«fn<ied  by  cA4x/;.  404,  /.a«f  D/i8JM 
«kpMe  atjigivte  a  lieu  iif«»>n  «  puhfla 
biiildiitK,  under  ti  cuuinu-t  umde  by  a 
fiikblieeWeer.  {^tillon  huL  ifawer,  Sc 
47  A.  y.,  666.) 

Set  AKomtavx  ^t  D1U.4TV  (neau)  (tf 
if,  I^.,  6/8b) 

MliNACfiS. 

1.  Ill  order  to  hvoI<I  an  aet  on  tha 
g.^HMiiid  of  nieimee  of  nrrent  or  ite- 
prinoiinieiit,  it  uiiiia  H|i|*eNi  ilmt  tUm 
iueiiuc<»  WH«  of  Hii  iiidiiwfiil  liij|iniMiii- 
Uieiii,  Mild  ihHl  I  he  iwriy  wun  ptitte 
fenr  of  aiieb  iin}trii«(»tiiut*iit,  miiu  Waa 
imiiieed  by  Hiich  fear  U*  <io  the  hci  ia 
uiieeiioii.    ( Ktut^tft  Mgi  //yde,  60  /^li. 

11  It  is  not  aach  uiennceas  wiB 
tivuid  ail  a«l,  if  ihe  |iuriy  is  oiil/ 
iiiriiHoed  by  a  bi\%'fiil  iiupritfouiuevt* 
{Id.) 

Hm  PaoMnsDHr  Notm.    ( 60  Baf4.) 

MXaNK     FUOFITS. 
&•'  Um  Aai>  OoouiUTiON.  ( 60  Omrk) 

H1ND8TKE  AND  X'EdPLE. 
'8m  Coktkact.    M  CaMMing.) 

UHLHilOUB    CoUl\>itATlOll8.       (/JL) 

MINISTKUIAL  ACT. 

Sm  JOfiOMKKT.     (4  I^MsUg,) 

ACINOtt  CHILD. 
Sm  Parkht  and  Child.     (4  Loaau^.) 

XIBPEMKAKUtt.  « 

Sm  HionwAYs    and    BritKieTS.      fi 

PENALTY,     (fd,)  i 

MISJOINDICIl. 
Sm  BuiPOfca.    (4  fjOMwg,) 

.    X'UACTICK.     (/t/.l 

UISTAKB. 

1.  Wiien*  moni'V  in  paid  tind^ranitstii|[i 
of  fiift,  nfirlii^iive  iu  luakintr  ihe  mja- 
luke  dii«M  Hot  piYVeiit  ihe  pHrtv  (Wi/* 
iii^  from  reroveriii:^  ii  Irnvk.  *if  rbe 
«a))er  piirt%'  hHM  nut  bemi  prejudiced. 
{DHHOJtii  Ayu  Dtiliii,  46  N.  r.,  685) 

L  A  roint  of  ei|nity  raiinoi  grant  relief 
iipeu  >tbo-e(rfe  ground  of  «  niiitako^ 
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H  Derewlant  iHiiaHt«(i  jv^gment  ag^Mt 
plidi.titr  ill  tlitf  tunriife  t'unrt  orih«  «>itv 
«rNtiW  Yurk.  PiHiniiir  oicrrioil  it  for 
revien^  U)  rhe  court  of  vouhhoii  pt^a^of 

-  timi  city,  whera  jiidgiti«nt  wan  tv- 
▼^r«d. '  8iilMCfiq(«ieiitiy,  tli*  comi  of 

(p«i  up  >iri»(iii't'iuii  of  H  ('U«e  irOni.i^ie 
marine  coiiit,  uutil  it  had  b«f;ii  wr»i 
b«ani  and  deci<1e<i  by  the  general  term 
<f  Uia*  •oiirt.    Haiwtilf  ■  tl»«r«iitM>u  il><> 

-  niittieil  Miiii  aetiott  ill  «(fuity,  and  «b 
tkiiicda  jailgiMMit  ymutiiuicH  iiorpeuial 
itay  of  dvt'eiiilHUl^*  |>fui;aoJingiK  on  liie 
l^iHind    liiai    tlia  jud|yuMaitf   ui    Uie 

-  nariue  €uii<^  wa4  •rruiieons  uud  tioii 
tfke  })aru«*tf  liad  ai'iml  ander  a  Hiutunl 
anxinku  (if  law,  in  Uw  iieviawir  ia  Uie 
•bimiiou  plaati 

iTeM,  error. 

lOATAKfi  Otf   FACT  AND   LAW. 

L  Mistalre  of  if  Kiar<?rfHl  fnctr  itv  tmt  of 
Iho  partieB  t«»  a  <^>nir.ici  rendom  it 
voidiible  in  eqniiy^,  and  an  ai^oii  lien 

^  fi>r  iu  reacisfduii.'  {Smik  ngt  Maeki^^ 

It  Bat  i^oanuoti  in  yvonefal,  do  ralnm^d, 
m  in  tveii  CMKW  ilioro  ia  Ao  lautaal 
•greoiMOia.    (idi) 

1^  pHHiMi  miiKt  be  hetd  «o  have  ootii- 
preiiended  the  l«gM  «^R^  «*f  ili«  >u* 
ilmnient  tUey  Imve  esevated,  aiiMve 
BfiMtiucefiiioit  of  tile  law.  nn  an  nb- 
Aravl  pmiMwiiion.  U4*&  enteritiyr  iM^  h" 
lllMfrfiUeut  iniu  The  iraHi>Hciif>n,  ia  nui 
iutUli-ifni  1.1  i-onfei'  ii  power  of  revocti 
^4iu.  or  lo  Qiitiije  ilie  \H\r\\  wlio  rlainis 
(o  be  uggrieved  ro  relief  '{FtlUtws  u^i. 
ileermata,  (i  Lausuuj,  'J^.) 

tm  DuvHssiM.    (4  Lansing.y 

MlSSTtllAL. 
8m  Criminal  Lav,  ( 6a  Aor^.). 

MONET  RKCEtVBD. 
lb  AaiiBST.    t^LoHtthif.} 

MOVDMEXtS. 

£$e  DxBM.   (4«  y,  r.) 

•  MOUTOAaB. 

1.  AVliere  the  real  eittiiTe  of  a  wifp  ii« 
Bori|faged  to  secure  ilie  debt  of  her 


hneband*  aha  oeeiiDtcHi  i^e  |«aiii|oii  of  a 
iiireiy.  HitjJ.  vhfji  and  th^tMe  (l.irtiinc 
Qudei-  tier,  ail?  etintlei)  uv  ih«»  heijelitvo? 
tjie  rnJi'it,  pri>hihiiiii;r  ilie  drulinu  «if  ifa^ 
ei-ediior  with  the  principHi  debior.  10 
the  prejudice  ot  the  snreiy.  An  extei^ 
^>n  *ifi)n  liaieof  itavmenf.  witlnv^ 
Hit  aiNieui;  it'sneb  a-ikalhiir:  aiti^  die* 
rimrgBM  the  laonjraae.  -.Buitir^  Ah 
bion,  H^t.  BwmM,  A  N,  r..  I70i)/ 

%  Wlietiier  il dm  bf  sh«ywrii  U>:  es«r)n» 
ait}  evjdeinifi  oV'  verbal  ai^reeiaenf ,  t^iai 
i»i)ch  a  iuurt|tu||ii?^  «*oiaiiuoii«<|r  for  iha 

p4ty*fi^*<i'  V^'  ^  '^w.  ^^^ci'*!"'  U'vUiii  • 
ii|)ei-itii'd  time,  whh  in  fui't,  ffiioM  uf  A 
coiHinikiiitf  Kimmutee  f«ir  anj-and  att 
iiiUehiediMUHr  14'   the    iimount  efaiadi 

fUtrt*     Ai  UfMMf  MHCh  eifrtt-t   mHIUlM  La 

givtii  hi  ihe  vectiiityi  wuhoai.  cou»|^ 
Usui  pfiMtf  of  tlieaMwiKoi  itia  laortga- 
leori    Ud*\^ 

3.  Tiie  fnH  that'  the  in4irtgHgi>e  IkVid' &• 
iiftuul  knii'vled^eof  ihe  Uici  t^Ht  tiia 
wite  «i\vi.ed  iiie.  nioitkit^ted  prefifiMeik 
rind  ot  ihe  i-eMriiiiff  re|fili<iftt4)ip  or 
iiriiU'ipHl  and  mirety  lieiMeer.  tht;  htla- 
hand  and  wife,  itf  not  tf>:ite<rinl^  where 
the  liile  iii.on.  rei-ttrd.  Hh  lechatyeiip 
hie  NX  iiti  kiuii\  ifi>}fe     (/c/*)   ' 

4.  H.  hiid  iie^ouHted  with  8;  Air  the  pnr^ 
I'hiise  of  reriain  leal  emaie:  tw»t  being 
nlile  lo  complete  ihe  pRnrlniHr.  he  ill- 
diiced  tlie  deff  ndiiut  O.  lo  lieroiiie  the 
purchuHer.    At   the  tline  of  ilie  niir- 

1     chnttK.   defendant  CL  HHied.  tliut  ii  H 
]     Would  tuaicK  trertain   (lariueiiie;  at' a 
1     BpeciHed  time,  die  wt/ttld  eon\*ey  the 
|ifO|wit>*  lo  him  t  *       ^ 

^Bdd%  ihat  the  traiira('t<(>H  woe  an  nheo* 
,  luie  purch:u(|i9  bv  defend.iu^  Qi.  and  a 
pHToi  i'ondiu<ufal  Mgreemeul  of  mile, 
aiid  note  luyrtipme ;  and  ibal  U.  Wjar 
IK4  ontiiWd'  lii>  nrdeoMk  {gUm  agi» 
6;iwii,46iV.  r.,496.| 

ji^  E.  W.  8^  iieiiw  leiidsd  ot  certaiirprHro* 
itM'it.  (Toiiveyeq  ihem  to  Q*.  ^n  irnar,  fta 
re<'«ive  (he  relive.  ijwaeH  nnd  rrufiiv  for 
lihe  n/fe  and  benefti  of  L  C.  0.i  ^'ife  ot 
the  ifrMiM<»C«  ^he  Hein*^  to  be  ifppro* 
priated  ai'contiiijp  iq  hec   dio^rtioiifl^ 
aud  upf»ii  iier  tj^^'H  «u  ^*V0  t^i**  b|w» 
baud  viM^'ived.  the  raiue  Ui  lie  con* 
^'eyed  to  her  coiMreii  or  dLfNren^aMite, 
if  auj  BiU'Vi.ve . >f»r,  if  noiie.  \X\v\k  tm 
him,  eitfl  wi,  further  truH  to  i^U  of 
liioHirHge  the  preibii*«*s  mnveyeif,  op 
any  part  thereof,  \vh»'neTer  d^^i-HJ  H)| 
the  Wifn.  "peftMrHteaiifi  apart  Mmi  het. 
hni«hiind.**  ann  pay  oyer  the  priweedt; 
to  her  or  I'ei^iTeBt'the  ninie  ammlhi||' 
t<  her  direct lonii.    B.  •oinedlniliedeel 
and  iicfeptHit  tfietniKtu:  tHewifedi^ 
nor  fnin.     Rithi«(|fifiiify  hii9l»Mid  aii# 
wife  Jtiiued  iua  mortage  ef  |%e 
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ill  tlie  ordliiHry  form  to  ptnltititr, 
to  iMMSiire  u  iiieCKtlelit  (Wbt  of  t  lie  liim- 
buiid.     L.  C.  tt  iiirvivetl  her  liiii«t>Hiid. 

**  111  HH  action  brMU|<lii  lo  fureluiM  th« 

'  iMungHgtt : 

tUUL,  Ui.  That  the  ti-n«(  wm«  VHlid  iind 

*  liMUaed  vtfwtait  the  wh«ile««»tHie  in  tlie 
.  lriMiM}«  mihjtffi  til  I  he  rx««iiiuii  of  the 

triwi  Mild  to  iho  wife'tf  i^aniiiifceut  ri»;ht 

of  dower,  that  ihe  |Hi\ver  t»l  wile  wae 

'  IrrevufMhle  bv  th«t  irmiitor,  vr(i<i  had. 

*  M  Uie  I  line  i>f  ilie  «xe<  iiiioii  of  ih«  roori- 
'  |tuice«  no  eitHte,  legtil  or  eqninhlif.  in 
^  the  iireiniMM  rHptible  of  b«iiij(  tntiie- 

feried. 
^      dd.  Thitt  ihe  wif^e  liii*h<Nite  righi  of 

*  4(*w«r,  wne  iiiciiiiNUIe  «tf  Imiiig  iraiie- 
'  fwrred  or  nfleM«e«i  l>y  her  dnniig  oi>ver- 

tnre,  exrvfic  to  one  wto4t  Nlrra^y  had 

-  we  whe  bv  the  tniiie  imariiiiieni  le- 
eeived  wi  nideiHsudeiit  inei^Mi  in  ilie 

4  eeuite,  ikit  CiiiilU  «lie  bnid  lier^elf  |ier- 
,  •hiihUv  bv  H    oo%*riiMiii   or    «^oiitiiirt 

Aflet'tiiiy  her  dower  riifUt.  Siie  wnii 
'  Dot  ee(o|»p<Nl.  Uier«*lore,  l»y  any  such 

euveniint  from  eeithijr  np  a  fiiibiie- 
.  qneuily  acqiiimd  iiti«s,NHd  me  plaintitf 
,  took  iM>  infieresf  under  iiie  mortu:«ge. 

(Jfamn  ayi.  simxtk,  46  N.  Y„  571.) 

%,  The  ttile  that  a  deed  alienhire  npon  ite 
.  fiic-e  ran,  in  eqniiy.  las  ithown  by  paml 
or  other  extriiitfic  eTideiice.  to  nave 
«  been  intended  a^  a  tu<*rgM|(e  has  lieeii, 
ii|Hm  tlte  fiiUeKt  coneidemticiii,  del iiier^ 
Mtelv  eelabliKheti  in  thiM  0iaie,  und  will 
not  iie  departed  from.    ( Uvm  ngt.  £<^ 

f .  A.  8.  entered  int«»  a  written  eonrmct 

with  the  owner  for  the  |tHrchaiM  of  a 

'  |iarcet  of  land  and  nrder  it  went  into 

-  iioneeMton.  Not  (adiig  able  to  pay  tlie 
unrvliaae  money  uc  the  time  fixed  by 

**  the  contract,  he-  nmile  »  pitrol  agree« 
'  Bent  wiiii  defendant,  by  which  the  lat- 
ter agreed  to  Mid  did  (nty  a  |tortioii  of 
the  pHrchajM-nrice.  looic  the  tiile  and 
'  gave  lii«  b<Mia.  SAcnred  by  a  niortgnge 

*  oiK>n  the  land,  out  of  the  avwU  of 
^  which  the  balance  wat  imid.    It  was 

agreed  that  defendant  wat  lo  hold  tlie 
"  title  aa  eeciiritv  for  the  money  ad- 
**  Taiiced,  the  liability  incarred  aiid  oer- 
'  tain  other  claime  agidnut  A  8.  A.  8. 
'  etmtiuiied  in  (atrtewiun  for  two  years. 
'  Defendant  then  entered  into  poiteea- 

*  iion,  no  portion  of  tlie  raotiev  advanced 
1  or  eeonred  having  been  |iald  him  t 

fiMt  that  by  the  contract  with  the 
,  Tender,  A.  8.  became  invested  with 
i^  the  equitable  tide  to  the  land,  which 

*  inteteat  was  capable  of  being  inortga- 
|{ed;  %iid  that  nnder  the  agreement 
with  defendant  the  latter  took  and  held 
the  title  as  mortgagee,  subject  to  the 
light  of  A.  8.  to  redeem.  (SUtddard 
agL  WkUxH^,  46  N,  K,  637.) 


8.  A  siipnlatloti  In  a  mortgage,  whereby 
the  mortgagee  asHiinies  and  agrees  i# 
iiay  a  prior  iiMirtgage  on  the  premiseai 
does  not  im^ajfte  n|M>n  tm*  uiorigMgea 
a  personal  li<«b:liiy  for  ihe  prior  iiiort» 
giue  dfbt  whiclT  can  be  enforced 
againsr  him  by  the  prior  mi»itMagea. 
{Qatim$  agt.  Uogtn,  47  Ii\  r^  m) 

9.  The  sane  rule  applies  to  a  deed  abio* 
Inte  on  iu  fnce,  bni,  in  fart,  iuieuded 
as  a  mortgage,    (/(i.) 

10.  The  stipulation  in  snch  canee  is  not 
a  promiMs  wade  by  the  mongavee  I* 
the  mortgairor,  fi»r  ihe  Ijeiiettt  of  tlia 
prior  UKirtgagev.  bnt  is  a  |iri»mi«e  ibr 
the  benelit  of  tne  mortgagor  only  •,  it 
is  Ui  protect  hit  |iro|ieny  Imt  advancing 
monev  to  |mv  hw  debt.  The  rai^sw 
Hmrr  agt.  Mtt^a  {'24  Jf,  Y.,  178),  an4 
LaHfitntt  agi.  fi»x  (JO  AT.  r.,  )K6)  dia- 
tingnidiied.    {Id.^ 

U.  In  tills  respect  it  differs  from  It 
similar  «iipntation  oourained  inanalK 
solute  conveyance.     {Id.) 

She  ABMONMurr.    (47  If,  T.) 

CllATTKL  .MOKTOACIIS.     (id.) 
FOKBCUMUKK.     {Id,} 

Kkooki>k.    {Id) 

11.  A  moriirage,  given  for  a  larger  tm 
than  is  due  to  the  morrgagee,  is  valid 
for  the  excens  ouly  in  cum* no  righiC 
of    third    persiMis  'have    iuiervened. 
( BitMU  agt  KMogg,  bO  JUui^,  617.1 

12.  As  against  a  snbseqnent  Una  jMt 
mortgagee,  slich  a  mortgage  can  onl/ 
be  a  valid  seonritv  for  the  amount  daa 
tliereon  at  the  tfme  his  rigliu  as  sab- 
se<(ueut   mortgagee  accrvwd.  ( Id\ 

13.  The  foreclosare  by  adveniKenMnt 
of  a  ni<i^gage  tainted  with  iisnry  will 
not  o|HsrHie  to  convey  a  g^iod  liile,  ex* 
cept  to  a  \fomafdt  purchaser  at  xhe  ad* 
veriised  sale.  And  this  oui  le  pre* 
vented  ^jy  giving  n(»iive  of  the  usori* 
oils  character  of  the  mortgage^  at  tbs 
time  of  the  sale.    ( Id.} 

Set  AoRBEMBirr.    ( 60  Sorb.) 
CoMrLAiRT.    {Id) 

FORKCLOSURK  SUIT.     (  Id.) 

Lamulobo    jJiD  Tbvaht.     (J8L) 

HOBTGAOE  OF  CEMETEBT  LOC 
See  FoRBCLoanRB.    [A  LaMii»g.) 

MORTQAGE  FORECLOSUBK 

I.  The  wift  of  the  grantee  of  mortpged 
premises  must  be  served  with  aoiuatand 
made  a  party  to  the  prooeediugs  to 
foreclose  the  mortgage  by  advertise- 
ment Quder  the  statute,  In  oader  to  cat 
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Di|j:eat. 


4>fr  lier  iiichmiif  rijflii  of  dower.   (ilT^r 
(AiH/zHgi.   Il7<ee/e«',  ante,  \uU.) 

Jke  F0MKCLO8UUK.     (4  Lansiag,) 

KOUTQAOfi  OF  PKUSONAL  PROP- 
ERTY. 

Boe  Chattkl  Mohtoaob.    (ALansiug.) 

HOU'raAQB   OF    REAL    ESTATE. 

4.  WU«ro  ih«  |tlHiutiir  rook  h  deed  from 
ihe  «Kviier  uf  |irtfiiii««i«,  uiuler  purul 
iitrit!emeiil  wiili  oiie  C  lliai  h  (mrcha«« 
fthoiild  Iks  iiinde.  aiul  h  iwirl  of  the 
piiri'liiuie  iiiiiuev  advniic«d  tiy  hiui  for 
llie  lieiifti.  of  C,  wImi  |iaid  ii/e  iHilam-e : 
thai  the  phtii.iilf  ithoiihi  hold  the  title  an 
t««'iirity  for  re|iMyuieiit  10  hiiu  of  ihe 

.  0UIII  »idvNiice<t  lor  |iiirfhiii»eii>oiiey, 
taxfM.  6&1'..  Hiid  ou  lepiiyiiii'iH  of  tiiivh 
a«(vHiu*tf«.  the  |ireiiiiiie<«  should  he  Ciiii- 
▼e'vetl  to  C.  or  Imk  wife.— i/!sU  iT^h' 
OOTT,  J.,  (iWi*eiiiiiiK)f  il>"i  tii«  |daiiiiiff 
W'a«  M  mere  monffsuee  of  the  land,  and 
could  hoi  maintain  fjet-tiiieiu-  f«>i  it 
apiiiiKl  I  lie  defendant,  C.'ii  widow. 
(C'airagu  Carr,  4  LoHMiug.  314.) 

5.  luteins,  if  ihe  relaiioiMhip  between 
llie  pariieii  lo  the  a^freeiiient  was  ihat 
of  iriiri<ee  HiKl  ccMtaique  triul,  eiecL- 
uieiii  (ii«i  not  lie  a>;Hiu«l  the  tiefendant, 
who  wad  not  tthovvn  10  be  in  default. 


(Id.) 
Set  DowKR,    (4  LaHting.) 

BXKCUTOUH       AND 

TO  1(8.      {Id  ) 
FoKKCM>8lJKB.      {Id) 
l^AN  (:OM.>II88lUNKK8. 

UsuiiY.    {Id.) 


AOMIVI8TJU- 


(W.) 


MORTGAOOU  AND   MORTGAGEE 
i)V  CHATfELS. 

Sei  Chattkl  Mortoaob.    <4Xaintii^.) 
MOTIONS  AND  ORDER& 

1.  Upon  sm  ap|4ieation  to  remove  a  eaoM 
to  the  circnii  e«»nrt  of  tlie  UniU'd  States, 
tinder  the  proviiiions  of  the  act  of  c<>n- 

'  grees  of  l7o9,  it  in  iieceHsary  for  defend- 
silt  to  show  as  well  that  the  snit  xvha 
eommeiioed  '*  by  a  riiixen  nf  the  atate 
in  which  the  miit  in  broitirht,''  ae  thnt 
it  wan  coinmeiiced  **atfahiet  a  citizen 
of  another  eiate/*  A  jiefition  fhere- 
fure  Stat iiiir  that  idainti  If ' *  it  a  ci  tisen ." 
is  insiitflcteiit  No  le^eal  presumption 
arises  from  it  that  he  was  a  eitisen  hi 
iha  tiioa  of  the  eomoMneement  of  the 
action.  tiloUtm  ugL  PtUmm  JiSre  Itu, 
€h.,  46  If.  r„  L) 

It  Beligioai  corpor4tioii9  have  no  com* 


mnn  law  rightu  to  aliena'e  their  Teal 
esuiie,  ami  ^o  i'i'iitfiiiii>e  a  ki  e  within 
the  meaiiin.;  o<  section  II .  th>'i'e  motl^ 
be  a  valuable  con>i(i^iiittiio  iiniting  ttf 
the  corpi>rHii«tn  as  riirh  Tiiereforet 
an  oi'der  of  the  8iipreni«*  roiirt,  anthor^ 
iziiig  H  eoiive^HUt'f  hiiiiiileii  Hftinn  a 
|ieiiiiiMi,  show'iiijr  III**  nnlv  nrtisidera* 
tion  for  the  conieuip  ate  1  ti^oisfer  to 
l»e'a  benefit  to  tin?  iiitiividiiai  eor^iora* 
lion,  is  wiihtiut  jiiri'iiittifn  ninladeed 
exH4-uttfd  III  pnrMiiuiH'e  tiiernof  is  voi4. 
(n<  M  A  Boi*if»t  (  /"'kA  iigr.  Tk4 
Jlajdut  Ckuixk  U  O.  SUteU  4l}  if.  JT., 
131.) 

3.  An  onler  made  at  general  ter^n  reveiv* 
ing  a  judgment  ub»«d»ii-ly«  wiiLout 
graniiug  a  new  trial.  «'<.iinot  l>e  ap- 
)>eaJeil  ffoni  Ha  hi  otd<r.  T  •  review 
It,  jiidgiueiit  bhonid  be  pcrfcvutd  there* 
on.  and  an  ap|>eiil  taken  friu  the  judg- 
nieut.  The  onler  uloiie  is  n^t amdff- 
iiitrut      {M9IU  agt.  VuudKmnUfdce.  4» 

N.  r.,m) 

4.  A  motMin  can  lie  made  ai  sp  jt-lal  tens 
for  a  new  trial  u|N»n  t)ie  gr*iiud  tbal 
the  verdict  Ik  ngaiiMt  tlie  Aeiuht  of 
evidence,  itr  of  Miirpi-ise.  of 'tiewly  dta* 
covered  evidence,  of  niiiHMtniiiiel  of  tli0 
.my,  or  other  ground  utter  tne  etttry 
of>  j**dgnient  on  the  v«-rdicr.  {Troeg 
agl.  Altmyer,  46  iV.  F..  5i»  ) 

Aw  Appeal.    (16  iV:  T.) 

&.  A  party  atrgrieved  by  an  order  mada 
by  a  jinVe  out  of  coiiri  is  uo<  i;oniiued 
t«'i  the  remedy  by  ap|i«iil ;  lie  has  the 
riirht  10  move  to  tei  i>  aiti  ic  ( WeU 
ifidt  Bank  agt.  Pugnlug^  47  If.  X.» 
3I>S.) 

6.  Where  pmceedingi  are  iiistitotedy 
uiidMT  seciinii  *J94  of  the  Code^  to 
rvHch  a  debt  claimed  lu  be  due  tba 
jiidinneiit  debdir,  if  Uie  tleb(  ii«  denied, 
a  judge  has  no  autnoriiy  lo  decide 
BUiiimarily  ihe  4|iieMiioii  of  the  in* 
<lebiediiess«  and  ti»  eompel  its  pay- 
laeiit.  The  debt  is  only  reciiveratiia, 
as  pnivideil  in  sevtiou  ifif^.  In  an  action 
ai0tiu«t  the  |>enioii  or  cor|ioratioB 
claimed  lo  lie  owing  it,  brought  b/  • 
reoeiver*     {Id,) 

7.  By  the  provisions  of .  i^itlon  397, 
which  authorizes  a  iiid>re  10  order  any 
profteriy  of  the  iiidKiucHt  debtor  dna 
to  him  io  lie  appliea  to  the  stUisfactioa 
bt  the  jndfrtneiit,  and  by  sck'tion  )MX^ 
which  provides  that  a  (ten'oii  disobey, 
ing  an  order  of  a  judtre  may  be  piin* 
Ished  as  f^»r  cmtempi,  it'wa»iiot  ia* 
tended  to  revive  the  remedy  of  in* 
prison loef It  for  de1»i,  and  iHiiler  tbev 
ajudye  has  no  ant horii y  t<»> direct  tha 
Impriaomueut  of  ona  owing  a  dabt  !• 
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«r  declhiM  lo  paj.    {Id.} 

$,  tkt  word  **  yroptriy, '  as  nsed  in  Mo- 
tion 297.  does  iuh  inoliitte  debt«»  bat 
!•  JUuiied  u>  giKxis  or  S)iei'ifiu  mouey  ; 
mnd,  when  iTiese  belDnfr  indiApnitil)!/ 
to  tlie  judffiiieui  debtor,  h  refmuii  to 
•sUyer  ibeui  overt  MS  urderedj  wonld  be 
a  wUifal  fonieuipt,  luid  pnuisbiibie  ms 

t,  Where  file  eonrt  hnM  scqirfrcd  Wris- 
diction  of  I  he  ^rtb^ect-WHtrer  or  nn 
mrtiun  or  prrweediiig,  it  hns  jhrisdiciion 
to  render  jndjyrnitfiii,  and  if  tfrror  is 
enmiDiitiMi,  the  jadgmeiit  is  voidNble. 
libt  Void.  Hnd  I  he  remedy  of  ths  imrty 
A|hriieTe<l  is  by  H0ieHl.  It  is  only 
wliere  «  jnAfffnent  is  Void  that  a  party 
has  an  absolnte  le|6d  ri|tht  to  have  it 
5t  attide  or  vataited  a)fO|i  motion. 
tkaeUler.  agC  Gardner,  4f  N.   T,, 

10.  It  is  only  in  aetiontf  tried  by  the 
eoort    or  a  referee,  that  the    order 

"  grant  inf  a  new  trial  eau  dedara*  (lie 
grounds  open  wMoh  I  ha  new  trial 
Was  frraiited.  and  wh«iiier  granted 
■pon  qtieatioBs  of  law  alone  or  naon 
qnestiouii  of  faet  as  aaeh.  {Diamm 
igL  B.  m»d  Stmnik  A%  B,  ML  tV., 
17  N.  r,  4W.) 

11.  An  appeal  from  an  order  or  d4leree 
of  a  surrogate,  without  ilUng  ar  baud 
as  sernriiT  for  respondent's  cotts,  as 
ittqnired  &t  sictioB  108,  title  Si  diap- 
t*r  9,  part  '3  of  iha  Bevjsed  Siaiates 

JS  E.  &.  6iO),  is  ineffcenwl  lot  any 
lar|NMie,  ami  after  the  axpi ration  of 
tioM  liosited  for  appeal  it  is  uo»  in  the 
power  of  the  court  to  grant  anf  rslief. 
\hi  f  Dmmunil,  47  N,  T.,  677!) 


'12.  Upon  aiotlmi  to  ditmisi  sadi  an 
appeal,  tlie  oourt  has  no  pawar  to 
annex  any  conditioaa  to  the  dianuasal. 

f/rf.; 

Contempt.    (Id  J 
Indigknt  Pkrsok^    [Id,) 
Pkaoticb.    (Id ) 


Bail.    (4  JAniint/,) 

OKDltH  Ot  CklUltT. 


{Id) 


MUNICIPAL  BONPa 
Jki  BxTUtoAO  li^icttkL  Boin>8L    {4 

•  •  • 

IIUNICIPAL  CORPORATIONS. 


Where  a  taaasfl^l  earparatiui  (tha 
dry  of  LiiiclC|)orf )  «itter»  into  a  contract 
wi'ih  an  iiidividRi«l.  fi>r  the  pay  mem  tn 
him  of  a  specifie  siMa  of  money,  en  :t 
atrudtt  day,  aud  after  it  becomes  due 


fhay  negieetar  relnse  to  pnc  Ihe  propur 
macbiliery  in  motion  t«>  nii*«  the  inNsea 
sarv  lundVi,  or  to  put  the  claim  preawnl 
ed  )tt  the  |«ni|ier  shnpe  fnr  Ikpaidatioli 
and  fmynient,  wiihnia  profieriime.iiia 
hrW  f^vm  itoa  ci^iior.  hii>  n^niady  % 
action,  to  conipf-l  }Niynieiit.  He  is  not 
coiiipeilvd  to  reeiirt  'lo  proreedingi  by 
siaisrfasu  j.  {Biuk  tugu  Tkt  OUf  ^ 
Lockpvri,  oals,  361.) 


5.  A  niiAiioipat  ^orpiN^iiaB 
sfand  in  re(«|tect  to  such  claims  «in  (ba 
same  (ixaing  «rtfh  c<iuniia«  of  rtie  dtan 
where  the  only  reme^ly  of  acne<liiorol 
fbis  Itind  is  by  mamkaiuu,  {iU.( 

6L  The  principle  applicable,  in  aaeh  caaeSi 
to  conuties  Iihk  nerer  be^n  extended  to 
villagr  ar  city  coiiiorHiiona,  exiiaina 
aiid  ac^iuK  under  speeiui  charier,  {m^ 

4.  A  defacijre  and  danjrerons  cronwalk 
in  a  street  in  the  ciiy  of  Lf«kpon| 
w|iei^by  a  eitiscn  snatained  peraoiiai 
iiyories,  was  presompti vely  n  constroo- 
tiou  by  the  ciiy  Bui.  if  it  wan  not,  it 
was  aa  obstruction  in  a  nnbiic  high- 
war,  ilie  duty  to  keen  wliicli  in  aprotier 
and  safe  condition  devolved  upon  tlia 
city.  ( Walhr  agt.  Tkt  Cify  of  Lock- 
|Wf ,  aals,  366.) 

5.  Eip'resr  noiice  of  ttie  dan/reroFkm  ebn* 
dliion  of  a  erow- walk  or  a  street  is  no 
necemiary  to  be  ^ive^i  to  ihe  city  an' 
thoriiies.  where  ample  tiuie  haselHaBe4 
to  render  the  condition  notorious,  (id.} 

6.  Under  ilie  charter  «T  the  efty  of  LoelS 
port,  an  objection,  to  an  nsi«fla«nent  for 
the  repair  of  a  sewer,  which  extended 
the  itt|Milr  ti  disiHiice  of  n^ix  feet  ba* 
Tond  which  th*'  ordipahee'dirteied, 
Xeld^  not  snstaimible:  (HfdM'  mgL 
The  VUy  oj LoekjporU  aafe.  368.) 

7.  !/</<<,  aisa,. that  the  objeation  that  tfia 
work  could  not  be  tfone  except  by  con- 
Iraet,  .and  altar  receiviag  prapaaali^ 
was  not  wall  taken :  (/:/.) 

8.  aild,  aiid  that  the  objeetioA  l^at  the 
work  could  not  l»e  done  nntil  after  aa 
Aswiwweut  for  its  cost  was  nuavailiiblai 

9.  BOA.  f\m  thai  the  obj^tlaa  tlia|.tlia 
territory  l>enefltad,  dk^.,  was  not  ibfl* 
eietitly  deaeribed  ia  the  ardinaaca^  waa 
anteiiafatoi    {Id,) 

10.  tftld^  a  laothnt  tlie  objection  ttial  tha 
principle  on  wiiidi  ihe  ar*««emen(  was 
made  whs  wrmig  and  unjust,  wall  ana* 
vailable:  {Id,) 

11.  Bfld^xhni  The  ^j«^tion  rfrat  a  Idrs* 
amoant'  of  property  stated  in  tlt#  ra- 
turn  to  hf*  of  ihc  Viflne  of  $^,009.  was 
Bot  anas  seed  at  all,  f  *r  ilie  reaaou  thai 
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it  wsw  donWirul  whether  it  could  be 
iiMt'rirte'i — heiii^  moittl y.  schooU  cinircb 
and   ciiy   proiteriy.*  w&a   futul   to  lh<i 
,   MimHSitieiit  :  (fd,) 

Kfc  f/0id,  i\\w  rhMi  the  ob]ee(4<i*  Hi«;t  in 

ibHiiy  tntBeit  the  tnirvetn  of  r«ftl  e«t«i6 

■  iireiiif4i()<l  tt>  i>e  Hi>MH«Med«  were  i^  fin« 

KrtVvily  dHM-i'ihed  riitit  they  etniM  not 
suttii'ieiitjy  i<leiitilied,  WHtulsu  Iktal 
ti>  the  ii«.-<etsi<iueiit.  {M.) 

Mm  Nkw  York  Citt.    {^Jf.  N.  T^ 

1^3.  Where  power  ia  delegated  bv  tlie 
legistHinre  to  ihe  coiiiiuoii  roiinni  of  it 
ciiVf  lo  HiiilKirze  ihe  hiyin^jr  of  rnil- 
piMcd  irHckn  iiioiiK  or  iieroiM  niiy  of  it% 
Mi'eeiii,  Mtibieei  i<»  ihe  mme  olitima  tuid 
eK>utp*'nHiini>ii  for  dHimitireB  to  the 
«\viier«  or  k;»i>eeii  of  Hd}uiiiiitir  prep* 
m'^y  wbtuh  in  iiilowtni  niider  tlie 
gei'ieral    niihoiid    Im\V0,   the   coiuittou 

.  eiiniM'il  \\ViA  ^Kiwer  to  Hnthorizv  idie 
kiyinx  of  H  hrnuch  trHok  from 
i|  privHie  eteimtor  Hoitias  unek  vtreeis 
tp  the  irMfk  of  a  rHilntad.  to  be  rau  by 
ttie  raiirotid  t^iiipHiiv  for  tlve  tniM«* 

.  pocuuioii  of  grHUi,  J^c,  to  Hiid  from 
the  elevator  it  id  not  requisite  thm 
the  ordiiiiinoe  »fiviiig  the  Hi;ili.>riiy 
tftmild  provi«)e  for  rompeimiiioti.  hh 

•  Ih-.il  iH  pntvided  for  in  tlie  net.  (Ctefib 
agu  Btaekmar,  47  N.  Y,,  1S0.> 

1^  Tlie  iiniborities  of  a  ctfy  lire  n<it 
boviiid  lo  be  <'X^rts  or  Hkilibd  in  nle- 
(ritiiiiirs  niid  urciiiteetnre)  nnd  eiin  only 
be  held  to  the  eirieiiV  of  reMoimble  iii- 
fbltigetu*e,  Niid  orditiHry  ctire  nnd  prAd- 
mire.  [Htim4  HjKt  Atafoff  «^.,  tf  iV. 
r.,  47  N.  r.,  639.) 

t5k  A  iqiiiru-ipnl  i-orporation  is  not  liaMe 
for  iiijaries  ciinised  to  iiidividoHlis  by 
obeiniciioiisoii  the  highway  not  plitced 
iiere  by  iu»  own  oWciHl%  or  by 
authority  of  tlie  fhy  i^iTernnreiit, 
fiiitil  nft'er  Hctiin}  noiiee  ot  their  eltiet- 
c/nce,  or  itnitl  by  reni^n  of  the  lamie  of 
time  it  ehmild'hiive  had  l(no<wlid4re, 
and  therefore  aetaal  notieeMay  ba  |Hre- 
tfiinwd.    {Id.) 

t^.  Plaintiff  waa  injnred  liy  the  tail  of  a 
wooden  Nwniiiif  «»Ter  a  aidewRlk  n|M>n 
one  of  defendants'  tireete.  f  he  awn- 
ing ^VMH  con«trnried  in  the  ntinal 
ilHnlli>r,  hy  oninpet^nt  roedmnioB,  icitk 
fimiien*  of  nrofier  form  and  rieo.  Fonr 
noniha  prior  to  the  acetiient  the  awn- 
imu  Imd  beevi  in)nred  bv  n  Are  engine 
fAnntnjc  i^tminut  it.  It  wac  rapairiMl  by 
4  eompetent  Niednmic,  who  did  what 
ka  Mippneeii  iieceMiiry  lo  walie  h  arile. 
A  d«Y  or  two  )>efi>re  the  aecident  there 
Bad  ^een  an  niinenHllv  heavy  fnH  of 
mow.  and  a  heavv  boitvof  it  remained 
tjrton  th*  nwiiinir  That  pi»rt*  of  th« 
AwDtor  whHi  bad  been  repuifftd  giLre 


way,    Def^iidantfl  reqneeted  ihe  eovrl 
foenhfhit  fb  the  jnry  in  »ni>»tance  the 

J^n^iion  wkft'ther  the  filtl  of  the  a^n- 
ng  w,iis  not  wcasfoiied  by  a  i^cret 
d'efect.  n'ot  dii»coverMbte,  resniting 
from  the  injnry  to  it.  aitd  by  rtie 
aiinisnAI  <|nahtity  of  hiow  np«n  n,  rfnd 
U»  charge,  if  the"  jnry  bo  fonnd,  dlt»fVtd< 
ants  treie  enfiiled  to  a  verdfiCt.  Tfaa 
the  judge  declined  to  do. 

£kid,  eftor ;  illitt  wlmtever  may  Ita  Iha 
extent  KVid  nienein^o  of  the  liabiiitieffof 


Hie  H»y  icovemment.  iliw«  were  am* 
ilone  of  fttcv  wiiich  ehontd  haYa  Man 
MibiniiMid-fO  ifere  jnry.    {Id  } 

17.  When  the  eommon  coi»nci1  of  a  cfty. 
w  rile  IHlMtveK  of  a  ▼illage,  ar«  tandi 
eonifAfi^ciAn^^  of  hiuiiwiiyi,  tha  4mtj 
to  repair  tftte  atwferi  beedmet  tefiera- 
tfre;  nnlnei  tliev  ntitoaly  Im^e  ttoi 
ftfiida  at^cMfMe  to  tb«t  it»,  bm  Iritva 
KM  bt  ih*  eJWrriei-  p<»wer  to-  rale*  tbMn. 
tifiaWa0l^  Citytf  Lodtj^m^eO 
Barif,  878.) 

nVKDtJt 


if.   . 

KATIOKAI.  BANK& 

1.  Whether^  when  a  Stata  bank  las 
become  a  RHlional  bank,  iimler  aeetion 
44  (4  th*i  act  of  oontrrem  of  June  Sd, 
1864.  i)^  lia)  ilttieii  of  the  pre  exbiting 
bank  ftiltow  and  attach  n|M>n  iha 
national  kHti%.^Qiur€,  {Booik  agt 
jW»W  mmd  MeckatM  AoL  Bmk 
4  Ltuumg,  301.) 

»AVI<jA*Krtr. 

1.  A  Milhig  r«n6l  nftrliMting  a  riTer, 
nnlen  special  circum^taDres  exivt  mak* 
ing  i»  dan^r^Har  ie  entitled  ta  ^k| 
advanlaife  ef  a  foYoiable  t>d6  a»  wall 
•a  of  a  wind ;  and  in  a  taiP|i>arai7 
calm,  or  wbfm  the  wiad  is  baflipy  to 
keep  in  condition,  to  profit  bv  anj 
breese  wlrirh  naiy  spring  np.  Under 
taeli  eircdmstances,  it  iii  not  required 
to  ODchor  or  take  Q^her  measnrea  If 
avG^  eoU  fioo  with  an  approaciiisf 
atet^aifr.  The  Meamer  should  cat^a- 
late  ;he  eontse  of  the  djifivng  rewaeU 
by  noting  the  conrse  or  the  €nnranL 
■ud^fthoiiM  arowi  it.    iParrnU  luct  JC. 

t  Whdh  tf'fMlM,  bdViifg  bMtt4  i«  fbir 
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in  tb«  liArbor  of  Kew  York,  hai  the 
tb«  nmiHl  liglifs  fur  tal^b«■HlB,  Kener- 
all.v  known  Miid  recnvniied  lu  inch, 
they  Hre  notice  to  tne  nmetera  and 
pilotM  of  oiher  veiweU  that  die  Tewel 
atrryinir  Hn<l  exhibiting  ihem  is  nsed 
ta  H  tng  b<i«i,  Mhd  is  linble  to  liave 
tMiatit  in  low,  Hlibonv'h  snch  lights  sre 
noi  the  ones  presiTilnsd  by  ibe  HCf  of 
coiigrei4  for  voMiels  of  tbat  chArncter 

*  and  so  «ni|il«i%'«d ;  aud  the  fact  they 
Are  not  ilio  fiyiiis  reqwirnl  by  law 
does  not  exsnv«  (»iher  cmft  fn»ni  toe 

'  axt^rrise  of  ur«>per  rare  in  appruMcbiug 
or  iiasi^niir  her.  IBofman  ujnm  Umo» 
rvry  00.,  47  If,  y.,T76,) 

t.  Even  if  such  a  Yessel  were  withoat 
signals  of  any  kind,  and  had  nei^ 
ligenily  ur  nrVkloMily  ondenaken  to 

<  Bavigate   the    harbor    iiiid«sr   circum- 

-  MMUce*  in  whu-b  she  should  have 
eome  to  anchor,  it  is  the  dniy  of  other 

■  erall,  on  discf»veiin)Lr  tier  simation  and 
tile  danger  of  a  collision,  to  use  ail  the 
ii»ual  and  i>ru|ier  means  lo  avert  the 
danger.     When  two  vessels  coiue  in 


sight  of  each  oilier,  both  are  bound  to 
avceiK  the  sitanUoii  and  lo  do  what  is 
licceiisary  and  can  be  done,  wiih 
■afeiy,  lo  prevent  injury  fi-om  eol- 
lision ;  and  if  the  one  does  all  that 
could  have  Iteeu  done,  and  the  other 
oniitip  lo  do  what  iiriidmt  and  discreet 
liavigiit<»rM  would  have  done,  and 
whicli,  if  done,  wonid  have  nre vented 
•  ooliivion,  the  latier  is  chargeable 
villi  tiie  cuniMK|ueiioe«,  if  injury  hap- 
pens.   The  fact  I  hut  an  injnri^d  vesnel 

'  as  proceeding  at  the  lime  of  ihe  injnrv, 
without  the  pix>(ier  cautionary  signals, 
may  raiiie  a  preaniuptiuu  that  the  col* 
lisioii  resulied  from  ilie  want  of  them, 
but  when  evidence  Is  given  tending 

•  lo  prove  that  it  resalied  etdely  fh>ui 
•flier  eaasas,  it  becomes  a  quesuou  of 
fact  for  A  jury.    {Jd.l 

8m  Fiti>itUAL  CouKTt^    (4  Xoiuui^.) 

KB  EXKAT. 

1.  The  riffht  to  tli«  writ  of  us  sceol,  in 
•qoiiabTe  cases,  has  not  been  in  any 
wav  abol ishml  br  tlie  .C«ide.    (HiOhfiU 

KEGLIOKNCB. 

t.  In  an  action  against  a  railroad  com- 

rny  for  coanii^  dmikfnm  nfuligenet; 
appeared  from  the  plaintiir*s  resti- 
nony,  that  the  6ny  was  very  sionny — 
wind  high,  blowing  hard 'and  snow 
falling  very  fant,  which  made  it  difS- 
eoh  to  see  a  frain  of  ears  at  the  place 
where  the  highway  crusted  the  rail- 
nad,  more  tlwn  sfx  or  eight  rods  dis- 


tant; that  iiDt  befo-e  ihe 
attempted  to  croiis  ihe  irwck  with  liie 
horaen  aiid  wiKun.  a  ciiruiHn  with  • 
load  croiwed  the  track,  ami  tii<*re  were 
other  teams  Hmtniiichiii}f  the  track  be* 
hind  that  of  tlie  d«'i*ei<iieil  {/laeljfrrd 
agt^i^.  y,C€iU  AUMdmn^H.H.H.C». 

SL  The  driven  of  oUier  t^ams  stopped, 
■eeiiig  the  approHcliing  eaifine,  and 
erte«l  '*  wImmi^  to  tlie  deceaHcd  just  be 
fore  he  got  on  the  in«ck ;  ilie  deceased 
did  ni*t  regard  it  hnt  (in»%-e  un  aial 
instanilv  struck  and  killed.  [Id.) 


3.  ThewitnesseM  testified  that  as  the 
giiie  was  approMcliing  the  truck  the  bell 
was  not  rung  nor  wiia  the  whistle 
blown;  the  tniin  was  rnnninu  at  the 
stiee<l  of  about  *'JXi  tiiiles  mii  hour.  an4 
there  was  mi  sign  iitdicHtinir  the  crosa 
ing.  The  niilnmd  tnu-k  was  higher 
tiiHU  the  lai*d  on  either  fiiie,  and  higher 
than  the  highway.  Near  the  cmasinf 
(in  fair  went  her)  *a  train  mmld  Ini  wees 
far  a  diataiuHi  of  1400  feet  in  <Hie  «liree» 
tioti,  and  nu  eighth  of  a  mile  in  the 
other.  {Fd.) 

4.  The  plaint liT  whs  noa  miUi  at  the  eir- 
cuit,  on  the  gronud  thai  the  decs  need 
was  himself  guilty  of  negligence : 

Bdd^  bv  the  general  term,  on  appeal^ 
that  ibe  conn,  committed  an  eriorin 
renming  to  pniimii  the  qneHiion  of  coin 
cnrriiig  negligence  of  the  deceased  te 
the  jary.  Had  tlie  day  been  a  fair  one 
so  itiat  thei«  WHS  noiliintf  to  prevent  n 
|)ers«iii  fri»m  seeing  and  hen  ting  nii  ap 

tiroiichiiig  train,  the  dereiised   wonut 
lave  been  chHtyeable  with  the  groce* 
est  uegllgeoce.  {Id, 

5.  On  a  triHl  of  this  kind,  the  plidmifr  ie 
not  bound  to  disprove  affLrwtatitdy  hit 
own  negligence.  But  where  i»u  tlie 
trial  tliere  is  evidence  of  negliKcuce  on 
tite  part  of  the  phiintitf,  whether  it 
comes  from  plaint iir'8  or  defvndante 
witnesses,  the  p!aiiiiirt  *miii>t  overcome 
it.  in  ordertoetiiiilehimMelf  to  recover. 
In  this  way,  and  in  iblM  wny  only,  is 
the  plainiiff  lainiid  to  disprove  his  owa 
negligence.  {Id.) 

6.  The  mere  agreement  of  a  landlord  l» 
repair^  has  reference  only  to  the  con- 
dition <if  the  hnihiing  or  premises  de- 
mised for  the  pnrpose  of  their  profit* 
able  use.  and  the  pecuniary  lieneflt  to 
lie  derived  from  thein^tijoy'mcntor  lose 
from  being  deprived  of  their  nse  in  such 
state  of  repai^  as  the  agreement  in- 
tended. (iYyaa  agt.  HaUot^  atUe^  333.) 

7.  Such  a  simple  agreement  or  covenant, 
ill  no  way  couteui)ilatHS  any  destrn^ 
tion  of  life  or  casusiities  to  tne  perMA 
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or  property  of  hd?  one,  which  mi)rht  ao- 
eideiitiUI?*reK«ilr*  fn*iii  mii  ouiUtfioii  to 
fiilAI  ih«*Hgreeioeut  iu  every  reepecb 

S.  F(»r  the  proposition  tlmt  a  landlord 
under  rontmrt  (Kenerally)  to  Iceep  the 
prvuiiseii  in  reimir  in  for  m  hreHcii  ihera- 

.  of.  uiM>  fnnher  liable  to  his  teiiunt,  Oi 
t»  tort,  for  wllfnl  rtffiwiil  or  neglect  to 

Crfortn  lii«  ohligutioii.  no  WHiraiii  i«  to 
found  iu  iirinciple  or  nnihority.  {I<L) 

t.  HiA  sabKHinent  pirol  promise,  nfter 
being  notilied  oi  nefecui,  lo  make 
DecfMtirv  re|mirs,  uuleoti  founded  on  h 
new  consideration,  superadds  nothing 
to  hisorigiiiHl  utdigHiion.  and  turnishes 
no  ground  for  awanling  additional 
damages,  except  m  far  as  the  tenHiit  is 
bv  such  promise  delayed  ahd  limited 
ill  luaKiiig  ilieui  f primarily}  at  his  own 
ezi'euse.  (iM.) 

10.  A  claim  cannot  exist  on  the  part  and 
behalf  of  suffHrers  from  defeins  to  a 
piaxia  appall  emiut  'o  a  teueiaeiu  lion«e, 
occurring  fn>m  naiural  CHUiie*^— from 
natural  wear  and  tear,  in  an  act  ion /or 
#  tint  or  ueplijfeuM  aKai»«t  the  laud- 
lord,  whose  only  obligation  exints  in 
contract  witll  the  tenant  in  posseSMon, 
and  one  ean  (udy  be  founded  on  some 
other  negligtPiM-e,  trei*)iass  or  wiliul 
breach  of  h  direct  public  or  private  duty 
to  the  party  injured.  {Id,) 

11.  In  thiscime,  keUL  that  the  negjuyetice 
of  the  parents,  in  sulTeriug  the  plnintitr, 
A  child  ahi»nt  threw  years  of  age,  to 
wander  npon  ihi-  dihiplilated  piaMa  or 
balconv.  and  exp<»sing  it  to  danger  and 

'  the  injuries  it  received  was  so  grossHnd 
nnauiliigioQS  as  to  wnsriinte  rontnbu- 
tive  uegligeut'd  and  should  prevent  a 
recovery  by  the  plainiitt  lor  daiuuges 
for  such  ininriee.  {Id*) 

12.  When  the  duty  Is  Imposed  by  law 
n(OU  a  public  jlll«-er  or  muniei{iAl  cor 
piiruiion.  of  keeping  a  structure  in  re- 
pair, it  involve!  the  exercise  of  a 
reasonable  degree  of  waU-hfnlness,  in 
BM-ertaining  The  condition  of  such 
•tmctuie  from  time  to  time;  and 
where  this  is  omitted,  such  officer  or 
eonioration  is  liable  f.»r  damages,  re- 
suiting  fr«»m  a  dilapnlatii»n  of  the 
structure,  which  is  an  ordinary  result 
of  its  use,  and  which  would  have  been 
distUosed  by  an  examination.  «o 
notice  of  the  deft^ct  is  uecessarjr  in 
such  a  case  to  fix  the  liability.  (lfj> 
Cardiji  atfU  Tke  Cit^  of  Stfractue,  46 
Jf.  r,  184.) 

0M  CoMMOir  Cakbibb.    (46  If.  T,) 

13.  Plalntili;  an  Infiant  twelve  years  of 
«l^  traveluig  wldi  hia  fttother  open 


the  defendant'it  car*,  being  iinHble  f« 
find  a  seat  hi  the  «*ar  with  her.  by  her 
permission  went  into  niiother,  and 
there  remained  until  the  tmin  reached 
a  station;  when  in  the  efittrt  to  leave 
the  car  and  return  to  his  mother,  he 
received  an  injury. 

Mdd,  it  was  not  ;mt  se  a  negligent  set  on 
tlie  pnrt  of  the  mother  to  permit  him 
to  go  from  one  car  lo  nnoiher.  under 
the  cirtMimi«i>iiiceH.    {D'nent  H>ft    Tkt 

jr.  r.  o.  B.  li.  Co.,  47  iV.  r.,  si.) 

14.  In  an  action  s gainst  a  repair  con- 
tractor  npon  the  <'tMial  fordnmageate 
a  boat,  eamied  by  the  giving  k^av  of 
the  gates  of  a  l«N'k  ii|KfU  his  se«-iionf 
which  he  Imd  neglected  to  ke<  p  iu  re- 
pair, as  required  by  his  contiaet : 

Edi.  that  h  was  not  contribiirory  ne|a^ 
ligcnce  npon  the  pan  of  the  captain 
of  the  boat  thni  he  made  the  attempt 
to  pass  the  lock,  knowing  ihat  the 
gates  were  in  «  dilnpidnted  cniif^iiion. 
As  a  common  cnrrier  it  wiis  his  dotf 
to  make  all  reHHoniihll-  exeMi<ms  to 
deliver  the  freiKht  iiirrnsted  t4»  him. 
and  to  proceed  f«»r  ibis  purpose  as  long 
as  there  was  a  reaiM»imhie  prospeol 
that  he  c«mld  do  m  with  safety, 
nithntigh  some  dmiger  was  iinMirred. 
In  order  to  chnrge  him  with  neieU* 
gence,  when  the  defect  ott^Hsionlng 
the  injury  was  not  sudden  and  unex- 
pected, b'nt  known  ti»  aiul  within  the 
control  of  tiie  ccnitrMCtnr,  it  must  be 
made  to  appear  the  defendant  had  so 
far  violateii  his  contract  that  it  was 
imprndeiit  to  attemm  fnch  tiaviinition 
at  all,  by  reason  of  ine  oh  v ions  dangers 
to  be  encountered,  (t/e^asoa  agt«  B^ 
<f<a»  47  If.  n  130.) 

15.  In  an  netion  to  recover  damnges  for 
causing  the  death  of  a  child  three 
Tears  old,  it  api^eared  that  the  child 
killed  was  sent  across  defendant's 
track  nnatrended  save  by  a  child  nine 
and  one* half  years  old. 

Btld,  that  this  wss  nor  |wr  h  such  negli- 
gence as  would  defeat  a  recoverr. 
UM  agt.  Th€  A*:d  St  and  O.  St.  J*.  Ji 

16.  If  the  deceased  child  exercised  diie 
care  and  the  injury  was  caused  solelv 
bv  the>  negligence  of  defendant's 
driver,  the  defendant  whs  liable,  with- 
out  regard  te  the  qnestion  wliether  it 
was  negligence  hi  Uie  pareiKs  to  let 
the  child  go  with  so  young  an  attend- 
ant.   {Xd.) 

17.  Nor  woald.  negligence  upon  the  part 
of  so  young  a  child  as  the  deceased, 
when  tbare  was  mi  negligence .  upon 
fhe  part  of  (ho  pareaU  or  the  attend- 
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»nt,  abfliilva  Ufa  dBefeiidiitit'  ftt>iA  Da- 
biliiy.    (/</.) 

n.  A  irMveler  npniii-tM  hlf^friijr,  iump- 
pmHcimiK  K  nctlriMiil  c^Nwillg,  i»  ra> 
qiiimi  r«i  itmke  ii'vi|;ilaiK  iim  of  hU 
•yes  HiiW  eHrM.  lo  tfrdHoin  if  ilNme  if  iiii 
np)»n*iicliiii)r  tmiii ;  uii<l  if  by  sneh  ni« 
of  tiieHtf  fHciiliieii,  tihiU  a^uroitcfiinff, 
t}i«  vi.-iiiiiy  of  MOch  «  irsiih  ibhv  be 
^iscsove.eti  ill  titii<s  lo  uvoid  h  coilitfloii, 
the  omtMiiiii  u»  t*x«irciM  ihttoi  It  mivh 
eoittribiKoi y  iiegii)f«iibe  as  will  bnr  h 
fecovtfry  tor  hii  i^fMrv  WMlMiiwtl  kx  a 
tolliMioii.     (Awtf  Mft  ^.    r.  0.  «M(< 

jr.  it.  i<.  cviL,  47  ^  r.y  4M.) 

19.  Thi«  ral«  iloos  not  re<|ii{re  iho 
tmveler  lo  ttUip,  or,  if  he  u  with  a 
te^uu,  i(»  \e»i  out  and  leare  lil«  veiiicle 
and  go  u»  th«  trauii^or  lu  iiuud  np 
■lid  go  upon  liitt  iiuck  itt  ilmfc  |N>- 
■itiou,  ill  order  lo  obiaiii  ^  boUer 
Tittw.    (/<< ) 

Ai  Banks  and  Baskivo.    (47  IT.  F.) 
Common  Caukikk.    (Id,) 
Municipal  Cokpobatioms.     fA.) 
Vaviqatuix.     (/ftf.l 
TiTLK.     (/d) 

Haimikji  c^  y.  T.  C.  ahp  H.  R.  B. 

Co.  (uieiii.)    \iliL) 

Kh  PriN>f  of  driviiq^  itt  a  |tnhK«  striet, 
in  H  ciiy,  ut  ihe  nm  of  a  ui'le  in  three 

C inured  and  ten  seeotid«,  wlieii  the 
w  iiinit44  dririiig  ui  a  miltf  in  vleven 
SiniiTeit,  id  Hinply  •nflcieni  to  eiiarge 
le  driver  wiiii  Uie  coiiaeqn^i^ve  that 
ibi low  from  KiU'H  dnviiig.  (ifoecljf 
«gt  OfjoodL,  60  HMr.  644.) 

§m  liAf LMKsrr.    ( <MI  Bmh, 

LocKitmT  (Crrv  of  .)    fl±\ 

M  UN  101 1' A  L  COKIfOKATIONS.       I  Jd.  \ 
PmYAICI  ANH  ANU  !$UKGB0N8.      f  /(/.) 

Kailkiiao  Compamiiss.    (  fd.) 

tk,,  WherHasheri#i«iniiltyofD<*Ki%sii«a 
In  Mllowliig  an  escap^i  ihroairh  iHiiire 
failure  u>  execute  a  writ  of  a9«M<,  an 
aoiioii  lieM  against  him  wiibout  appli 
Saiiuii  to  I  he  oourt.    (i(£) 

tm  GonTRAOr.    (4  £tfk«iay.) 
Nkkxkat.    (iU.) 
Principal  and  borbtt.    ild,) 

8aLK  of  UlUTttfilA     {Id ) 
KEQOriABiJB    PAPBR. 


pKOMiaSOKT   NoTiU.      {Id,) 

DoiTATio  Catjux  Mostdl    M 


N£W  TBlATi. 

|i  A  Bottoa  for  H  now  trial  on  ihe  groand* 
of  newly  discovereii  eTidence,  may  be' 


mnde  and  gmnfetf  n^fir judgment  Jtkni 
enrured  in  theHCtfbii.  {^UijphelsfynfL 
Lyntkf  aale.  iSf.) 

3.  Sach  a  moiion  will  be  grmnted,  whera 
it  H|i|te:irii  frciu  lire  pM|)via  need  on  thw 
niolioh  tii^r  the  iiewly'dnMliveredeti* 
dei^re  is  ii'iaretial  to  tlie  issue :  that* it 
^•»e8  TO  the  ui«ri/sof  tlief  action;  that 
It  is  not  ciiftnnlativ^l  ^<hi  it  orer- 
tiipiws  ilie  plainiilf*sctafin  upon  whish 
he  reruvcre^I,  and  rliowa  the  suit  to  bo 
a  (*oiispinti/'y,  coiireived  in  fnuid  an4 
niaiiiiiiined  by  (wriUrJK.  And  that  1^ 
evideii«<e  whs  nut oi^ti^wvd  until  alter 
tiMtrUL    (Iti) 

3.  A  nio:ioo  i-an  be  sMifc  ol  ppaeial  tetm 
for  a  new  trial  apon  iliwgioniMi  (iiaft 
iho  venlivt  is  i^giiiint-  tiM  weight  of 
ovidonoo,  or  of  sar|>ris0«  of  newly  «i^ 
e<iverod  ovideWM,  of  atiei'owhictof  the 
jnrv.  or  other  gnuini)  after  tJie  vaay 
of  judgment  on  Uie  rerdick  {Tmqi 
agtT  AUmytr,  4tf  xY,  K  «M.) 

at»  APtmAiS.    H«  JT;  r.> 

4  Whoa  a  now  itial'  kao  boon  gmaled 
in  an  aetion  triei^  Ity  a  )iiry  iiiioa  ft 
reeiird  preoeniiiig  «|as^iMis  ot  law 
onhr'.  and  ibe  reeora  prssonls  no 
<in«^tion  <N  exeeptiiin  «|n*u  whieh 
tlie  order  ooiibl  b*  «i»|wine«l  ia  ibis 
eoart  eJicee|il  suoii  an.  if  deci<le«i  ad- 
verM*ly  lo  ilie  |Mne  roiapbuMingt 
would*  l>e  oonclndvo 'against  him,  ff 
that  in  no  nitie4:t  tninlU  his  eauo  M 
Taned  or  put  iii  bottjpr  ibnn  m)«>n  n  re- 
tinal, an  ap|ieal  to  this  ou«iK  ts  pn»rier 
and  udrii«ablr|  but  iioi  ottmnvW 
(Oichon  agu  If,  and  7tk  its.  J^.  & 


5.  Where  the  ODott  Maw  amy  hare 
granted  a  new  Ii4al-  liftm  qHes.i«ne  of 
fact,  ihe*decisi«*a  is  aai  nrviowiiblo  in 
this  roark    t/i.) 

0.  It  hi  only  In  atsttono  trfei  by  the  conrt 
0^  a  reft* ree  timl  tlM  <mtoi  gmnting  a 
new  trial  can  dodai«  tMe  gr«tati<is  upon 
wliieh  tlie  n^w  trial  wiw  gmiiied,  an4 
whether  araiitM  a^ion  qM^stbwis  of 
law  alnne^or  ilpoa  qHsfiiofit  of  JhMaa 
Aidu    {Id:) 

^EW  ront,  emr. 

1.  The  ptOTision  of  sec.  7  (^  flie  rfkiiiter 
of  the  ciiy  of  liew  York  af  1857  (see- 
sion  laws  of  1857.  fh^.  446,  see  7), 
aroliibiting  the  passii^of  dr  (he adbp- 
tion  of,  eertain  resolutions  byilie  dim* 
mon  oonneil,  until  two  da^  aKer  the 
piibliraiioli  thaiO(»f;  ill  atf  tbt  pf-y^ 
pa|»eFi  eia|>Ioyed  by  the  corporatiOQ, 
U  niaiidiaor/;  ane  dtf  oMiaaude  dt 
Ms6lirtloa,  Botio  piNtoMMi  ig  vttd, 
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•did  Hii  HammMut  hi  fMiniiiiaice  thereof 
it  iiivulid.    (/m  re  DomUu^  40  ^V.  iT, 

8.  A  reMoliitioii  ut  the  comtiioii  council  of 
tli«  city  of  Now  York,  diiimMed  ilint 
eertaiiiMfn'etii  lie  pHVed  wUli  Niool«oii 

Civoiiieui.  and  *'  tiiiit  croHK  walkii  b« 
id  or  nshud  ml  intnivtictiDg  vtreettk 
■udei'  itt«  iHraojiouit  of  (lie  Crutoii 
aijiiediUTt  deinutttioiiL" 

ir«/<2,  tliut  miid  ns^luti  »ii  did  not  require 
A  cro«iH  wMik  ut  every  ntreet  iuteree<- 
tloii ;  i»iit  that  tl:e  «*le|iiutiiieui  t'<»iild 
oiiiit  Hiifli  uri  it  deumed  iiuueceitMirv  or 
i:ii|iro|ier.  {Zm  re  Hauct-el  aL,A^Ii, 
r..  lOO.; 

9L  All  error  of  jtfdgiiieiit  ti|ioit  the  pnrt 
of  the  eoiiitniMioiierii  H|iportioiihig  the 
■II tn  aHiMMMfd,  riinuot  ots  reviewed  in 
proceed  I  iigM  iuiifeitiii^il  under  chap.  3^18 
of  tht'  hiwri  of  1858;  that  can  oiflv  l>e 
leiioited  to  lor  tjie  pnriHine  of  review- 
ing fniii«ii»  or  irn^tilantiee.    {Id,) 

'4,  The  provi»ioiiOf  ■**.  S.7,  rhup  383  of 
tlie  laWM  of  rSTt),  uiithonxlm;  a  deduc- 
tion fn>iii  im  lUfOitHiiient  of  the  aiiiu 
erroneoiiHly  indiuleil.  i«  not  retroac- 
tive, tiud  iioei*  ntit  alfe<-t  proi'eedin);!!! 
had  before  the  iiiuiiq«ge  of  ihe  act. 
{Id.) 

6.  The  act  of  April  13th.  1865  (chap.  S81, 
Jav^ «  of  18b&>  prohiiiiiiiig  the  coneuiic* 
tion  of  a  ii«*w<fr  in  the  ciiy  of  New 
York,  iinl^w  in  Hccordanctf  witii  agen- 
oral  plan,  applied  to  cao*'«  wliere  pro- 
pOKalHiii.d  lieen  fulvi'rtiKed  fo  d  l»id« 
opcu^'d  hrrftife  ihti  iniHsage  of  the  ai'L 
(h  re  P  t\  PMie  tkh»ol,  46  N,  i,, 

ira) 

C  The  power  of  Ihe  loKit^H^ira  to  r^gn* 

Jate  the  «t>iiMtnii'tioii  wf  cucli   puulic 

.w>H-ki«.  cannot  l»e  f<irei*loi«ed  hy  any 

conmu'tri  o.   .^  iuuuici|ial  curponiiioii. 

7.  Tlie  pruvitfion  of  sec.  178,  of  the  **aet 
10  re<liit'U  iiuvt*nil  lawn  relating  |mr* 
ticiiUiriv  to  tiic  city  of  New  York  into 
one  art"  <reviite  *  awso^  1813.  chap. 

:  86.  Daviee'  hiwM  nf  New  York,  531), 
which .lieelareit  Umi  Mfion  the  i-oniiruia- 
4iou  of  the  rejiort  of  ilie  comini(i:>ioite2)t 
•f  eetiiiuitt^iiiHi  iuMMfeiiii  cut.  the  mayor, 
4tc..  Mhall  Ins  eeis«Nl  in  fee  of  the  lande 
required  for  the  0|H'ning  or  widcuiiitf 
of  street*,  andthe  ifrovjiti.ii  of  aec.  181 
of  the  lauK*  iiot|  which  declarcK  ail 
]eai«ca  of  liindu  thiin  laketi  void  after 
•nchounliriiiaiion,  Uao  moil i tied  hy  the 
proviw.onA  of  chap  210.  law  8  of  'l8l8, 
whirh  amhorixeti  the  city  to  einijiend 
the  opening,  tic.  of  any  ntreet  for  a 
peiioa  not  exceeding  lifteen  uionthv, 
tbat  the  thte  of  tb«i  city  doee  uoi  he- 


eonio  nhwdnte  nutil  the  coritorarkm 
lakee  posneMioik,  or  iiniii  the  lime 
ilxefl  for  tlie  eiMpeneioii  of  the  work, 
or  ihe  iifteeii  lAimthn  ex  pi  res,  and 
nntil  tlie  title  of  the  owner  ict  thne  fuJlj 
diveated,  lie  can  re«'Over  for  tii**  uco 
11  nd  occiipai  ion  of  the  ^rr  inii^en.  IJiidef 
the  couiitritction  ihuH  ^iven.  these  etat- 
nies  are  couaiiiiitioiial.  at  leai«t,  tbo 
owner  hail  the  right  to  waive  the  4-on- 
Biitiitioual  (»bi«M}<ion,  mid  accept  the 
Uite  of  tne  preiniitei*.  an  a  cotupenMition 
for  the  |M»iii|'0ueiii9Ui  of  ilie  (laynieil 
of  the  atuotiut  awarueil  lo  him,  and  no 
one  eUe  can  coiuidaiu.  I  Utiwudd  agt. 
/>rai«.46>'.  f;,SS)  ^ 

8w  Under  ihe.  pro vinit^ns,  of  ihf  act  In 
relation  to  i^eweniK*'  and  dniiimge  in 
the  cit V  of  New  Yoi  k  (laws  of  1865^ 
chap.  S(8f),  th«  devii«i):^  of  a  phni  for 
the  drainage  of  fhe  entire  ciiy  in  not  ft 
eiMidiiion  prec«deat  lo  ih**  jwiwer^ 
rontraciiuu  fui  tlie  iioiii>;  of  tlie  work 
in  anv  of  <iie  etwentge  diHricn*.  {/» 
r«  N:  r.  P.  £.  PuLiic  School,  47  if. 

r.,  «6.) 


9.  The  provinton  of  sec.  4  ot  niiid  act, 
anfriiitf  the  Cr>  ton  nqnedaci  hoard  to 
nie  a  copy  of  the  map  eimwing  the  plan 
of  drainage  t^  ihe  Hcwcmgi*  iliairicti 
with  tke  clerk  of  tbe  coninmn  council, 
in  the  alaietM'e  of  aiiv  pnivivion  pro- 
lilhtiiiig  ihf  coiitriictint;  of  thf  work 
until  ilie  ttliiitf  of  midi^  copy,  im  dirae- 
lory  only,  and  the  omiHuion  mi  lo  do 
does  not  viuaie  ihe  in*»eMiiuent      Kid*) 

10.  The  merhanlee'  lien  law  for  rhe  ritjr 
of  New  York  (ehap.  dl3.  hnvnof  18dl, 
aMani«iide<l  by  cimji.  404.  lawM  of  ISSTij, 
■doee  Hui  ^ive  a  lien  upon  u  public 
bnildiug.  niider  a  contraci  made  by  a 
niiblie  otilcfr.     {P^UUm^  iigt.   Mavpr, 

ike  MUKICIPAL      COHPOUATIOHS.        (47 

AT  y.)  * 

See  Aw KBs m ksts.    ( (X)  Dart. ) 

l.\  J  UNCTION.      (  Id.) 


II.  Ttie Biatiiie  f3 K*  &, 418)  whioh 
laieii  eireet  ojH'UiitgM  in  Ni'W  York, 
pnividea  ihal  the  ninvor,  &c ,  shall 
jaiy.  within  a  lime  iiiiiuetl  nfi^r  coiifir- 
luaiiun  of  the  re|N»n  of  comniiHrniiiers, 
to  ihe  |ierkH>ii  in  whor>e  fnvor  any  nuui 
ehnll  lie  eKiimated  and  rfitoried.  the 
■aid  sutnM,  or  afler  njipliraiion  there- 
for, be  Ihihle  to  biiim  for  recovery 
thetvof  by  tlaiee  emit  led.  iit.d  at#p 
providcM  \\'Mt  when  ihe  mtme^  of  the 
owiieni  of  Iniidfl  taken  ^hnll  not  be  sei 
forth  or  meiitioiied  in  ihe  re|)on,  it 
shall  be  lawful  for  the  mayor,  ^c,  to 
jmy  the  iiutua  repiHiftl  iiilo  cuuru-* 
Heldt  I  hat  no  action  would  lie  uKoinst 
the  ciiv  for  recovery  of  Hiiue  awarded 
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'  to  iiiikjiowii  owneni  by  thu  commis- 
•iiMttrH*  rtr|Mirr,  iiiii  n  uiMiMiHinns  woalil 
ianuH  lo  coitipfl  I  heir  (Miyiueiif  iiiu» 
«oiiii.  {FutU''r  iijyii.  Muyoi'  of  N,  Y, 
4  LausiMff.  451.) 

Sm  CoMiHt^BUtSKHH  UP  ESTIMATR   AKD 
Al'lUAlSKMKNT     IN     NkW     YoifVL 

City.    (-*  Latuihy.) 

NONSUIT. 
gm  EviuEKCK.    (4  Lansing,) 

KOX.UiSEU     OF    COKPOKATE 
P0WKK8. 

At  Action.    (4  Lantiut/  ) 

N  najLis  SCHOOLS. 

Bh  COKflTITUTlUNAI.  LaW.      {i7  If .  T.) 

KOTAUIES  PUBLIC. 
8m  Banks  and  Banking.     (47  if.  K) 

MOTK8  AND  BILLS. 

L  A  »nii|ite  iiidoi*0«*nieiii  of  the  priii- 
cipaiV  iiMine  ii|kiii  ii  |M-i>iiiiM»n'  ii«iie, 
miMitf  l>y  Mil  iiueiii  liiivjiiif  Muiliorifv. 
biixli*  lilt)  |iriti('i|ii<l  HI*  iiiiioiver.  {Jflfai 
Jfclionai  liaH.k'  of  Cautuuiaiyua  Ngt. 
WhitHaff    4  Lutuiuff.  34  ) 

S  Tlie  fMtna  fde  holiieis  uf  h  tiote  reooy- 
cred  jiiilfjr'iiieiii  ii|miii  U  iiMUitst  ilie 
milker  itii<l  iiuionterH,  vvhicii  ihey  hs- 
■i);ii(*«l  lo  I  heir  iiniiifuittie  iiidomer.— 
Belli.  tliHt  tiie itttter  iultl  ilie  ind>rti>«iitt 
•iilnei-iD  lo  I  lie  HjifliiH  of  ifie  uinker, 
Agsl'lll^l  iliM  note  viiii<r  ill  kiw  Imiidfif  Hiid 
thtii  lie  (i lie  II idoiiM*n,  liiiviiig  received 
the  note  ill  |iiiyiiieiii  of  it  precedent 
dehi,  iliroii>rli  the  tniiid  of  liin  debiora 
tl|wMi  I  he  milker,  eqiiiiv  would  relieve 
the  iiiiiker  fi'«>iii  hii  eiiftirreiiieiit  of  the 
jndifiiieiir  iigiiiiiHi  him  by  ihe  Mi*iiiKn««* 

tu  Donatio  causa  mortis.     (4  Lau- 
Lksuuanck.    (IA.) 

PKINCIPAL  AND  SURKTT.     {U.) 

NOTICE. 

§m  CoKSTRUCTivB  NoTicit.  (46  if.  T,) 
Nkougkmcr.    (M) 

SrtlCK  BMOKKKfi      {Id.) 
CoNtfTRUCTIVK  NOTICK    (47  if.  T.) 

Tin.K.    (Id.) 

]{ailkoai>  Company.    (4  LtoMimg.) 
Balk  op  GHAmiiA    (Ml 
OitDKR  OJT  Court.    (Id  } 


NOTICE  OF  MOKTGAOE  SALE. 

8»  Chattkl  Mohtuaok.    (4  _._ 
LoAJi  Commissioners.    {Id.) 

NOTICE  OF  TRIAL. 

L  Where  ii  defendHiii  hn*  rpfrnlii*lT 
lioiiced  H  4*Niiiie  lor  iHhI,  hnl  ilinnign 
tiiiHiiike  liHH  oiiiifitMl  to  file  n  imho  of 
i«iiiie  Willi  I  he  rlrrk  lo  liave  it  (lOt 
Xk\\n\\  ihe  CiileiidHr,  ilie  ruiiri  imi  iMilioft 
liHH  the  diMTei it'll,  iiinier  the  CchIo.  CO 
MJiow  i>iieh  Hole  of  imtiie  ti*  l»e  tiled 
with  llie  fifrk  Niid  the  n.iiM;  pliu-ed  t 
upon  the  mleiidiir  Bui  HUch  nitiiion 
will  iiol  lie  iiilowed  lo  lie  iimne  iHier 
than  tlie^r«f  d>«y  ffNi<e  circuit.  (C'lu^ 
ton  MgL  Mtfert,  unle^  95j. 

NUISANCE. 

I,  No  citizen  Ims  the  riVhttoremoTeiinj 
oh:<truciion  t»ii  ihe  pahlic  sireei  or 
Uiyhwiiyf  l>e«<HiiBf  biii-Ii  vIiim  ruction  is  A  7 
j^ubiic  MKuuMoe.  No  euf-h  riiehi  exiBtf 
111  liny  |terttoii,  i-xi-ept,  one  who.  H}iMCi 
from  the  injury  whirh  he,  iim  one  of 
the  pnhlif,  MiiriHinii  .in  roninion  wiiii 
hiM  fellow  ciiixeiiH,  m  e^|lecllllly  incoii* 
veiiienced  hy  ihe  oliMiueMon*  on  ihe 
■t reet  ( Outd'stnitk  ngi .  Jones,  ante,  4 15-) 

3.  Where    the    ptuiiii ill's  miiiiecl    to   be 
eitiC'ted  wiihouiHiiy  |ieiniiMioii  ii<  front  * 
of  deleiidaiii'8  hIoVc  on  BroadwHy,  N 
Y.,  H  iiiHiijtnlHr  liox  »eveii  feet  higb| 
and  projfcnii>;  alioni  iwo  feei   miio  a 
half  fit/in  the  curb  U{whi  lie  sidi-WMlk. 
aronnd  a  lelenrraph  |M»le,  and  riiii»cj 
their  nHiues  and  hll^illeNl  to  he  printed 
upon  jif  unlnjir  it  as  a  iiif;n*-ih«y  iN'cit 
pted  Ihe  adjiiiiiiuK  More  to  ihe  iiefyii^ 
aiitu;  and  ihe  defendaiila  ordeied  the 
piuiiitifiii   to   remove    ibe    Uix,    and 
threatened  lo  leniove    it  thenl^elveB 
and  to  oliiiteraie  the  ■iy.'n,  and  upon  * 
the  plMiiitill'8  refuninir  ihe  defenoautS 
caused  the  iiHiuei<  aiitl  kI^u  on  the  boR 
to  be  danbed  with  |mint  ao  a«  to  ob- 
liienile  iiit-m: 

ffeld,  that  the  defendaiifs  were  liable  t« 
an  action  for  nialiriona  ire«|>Ni«,  and 
vrere  profN*rly  arreaied  and  held  to 
bail.  Moilon*  to  varaie  the  order  of 
arrest  denied.  {Id ) 

8m  Ebsot^eu    (4  XfOiiMiy.) 


0. 

OBSTRUCTION  OF 
8m  Private  Wat.    (4  Lantutg.) 
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OFFKtt  OF  JUDGMENT. 

OulTS.    (4  Lantiug,) 


OFFICE  AND  OFFICER. 

.  A  ffjeclalJHry  will  not  I»e  ordered  to 
irv  ilut  <|ii.-»  loll  of  iMe,  in  riie  iminre 
of  q*u»  wa*  rnHU>.  I  lie  ntUt-e  uf  JKStiM 
•/a  d'utbwl  t-uurt  in  llie  riiv  ot  New 
Xork,  uiei-tt  hfinK  iioiiiiiiu  in  lh«  i'ii- 
flaiim  Hiiei'M  lo  uiuke  it  suvii  hii  txttTmi 
$aM .!«  \v«Milil  Wfirmiii  »  ii|NN;ial  Jury. 
\TIu  P€i»ple  ugt.  McG^ift,  UMle,  67.) 

H  The  iiroviHiuii  of  Heu  C,  arr.  2,  litle  6, 
olia|t  ii.  \^\r\  1.  uf  tiie  revimsd  iiiuliites 
(I  R.  S,  117).  tiiitoO  JKiiig  ce'rtiiin 
officfrx  to  hold  over  iiiiiii  ii  niicceiMtoir 
han  liiilv  <|iit4iill«tl.  iip|ilieii  (inly  lo  an 
-appoiitiive.  iMii  iiu  ele.  live  otlice  \Th* 
Ptuitte  tx  I'd.  iigl  Ball,  46  N,  K.,  57.) 

Jbt  JlIltlSDICTlON.     (46  iV.  ^.) 

Seuuktauv  of  Statb.    {Id.) 

IL  To  eoiitttif-iite  H  part  hi  iin  ofllcAr  lit 
fttcioy  a  iiieri'  flaiiii  lo  be  mifli  «»tttoer, 
Hud  eXtfrf!8iti>?  iii«  liiiiieet'f  the  office, 
ftre  iioi  millicieiir.  U  m  well  seiileu 
thHi  iherrt  iitiiHrbe  culor  fi»r  ihevlaiiu« 
«lid  a  (Miior.iifle  liiie  u*  the  «tffii*e. 
IT/te  UtteUesUr  and  OMtaet  Valtejf 
RaUnHtd  Nifi  The  ClarU  Jfati^iuU 
Bank.,  (U)  Ua^-h,  ;2:)4.) 

C  An  of&y'vv  d€  fitcttt  {none  who  exer- 
tUcA  I  he  ilniltfti  of  iiu  office  iiiidar 
color  of  rifflif .  I»y  virtue  «>f  mi  Hp- 
■poinrnieiit,  (»r  electitiii,  lo  I  hat  office. 
be  di'f*ri««oii  i he  one  hnnd.  from  M 
Bere  iiHiirper  «>f  hii  oIHcttt  who  iindcr^ 
tckfi*  to  not  ait  Mil  olHi'er  without  any 
cohir  of  rt'.'hr,  niid  on  the  other,  from 
so  offic»*r  de  JHr«.  wito  in  in  till  re»- 
pecti*  Ivfftilly  ap|HiiiittMl  and  qiiulified 
'toexerei«e  tiic  office.     {Id.) 

^  _  4 

4»  When,  hy  u  jitdtfinent  of  the  court  of 
last  reHoi'i^  in  a  dire<*i  iirovcediiiy  tode* 
terniiiie  the  title  of  officern  de  faeto,  it 
liHH  lieen  aiijiidjfHd  that  iiivy  h:irc  no 
righiful  title  to  the  offitf',  btii  are 
ttiei'e  n  MiryerM.  tiif  ii.  ni  leaivt  as  to  hU 
who  have  lur  ice  ot  loich  proceHling 
cud  jud};>ii*'iiL*  ib<)  color  of  autliority 
has  c**nH««l  ;  auii  thti*  whhont  rtf|(»ra 
to  whet  iter  miy  body  else  has  iN^en 
inducted  liiio  ti>c  offii'v  or  not.     (  Id,) 


HioiiWAYS.  (  60  Bath.) 

OFFICIAL  Acra 

JuiNiKK  CiiutoK.    (4  Lanninig.) 
Loan*  CoMMiAitioNKim.    {ld*\ 
0vkuhi:ki{  ok  lliuiiWAYS.    {Id,) 
Public  Ovficku.    {Id.)  ^ 


ON08  PUOBANDL 

Sm  BriDBitca,    (\  LaneUg) 
Pkmalty.    {Id.) 

BAlLBOAUMUXlCII'ALBoXDt.    \ld,\ 

OPENING  DEFAULT. 
8m  Atpeal,    (4  Latiiiftff.) 

OHDER. 

l.Defcndant  had  In  hii«  hands  tor  collec- 
tiou  a  claim,  one  half  of  the  pnK'oeda 
of  which  he  liml  agnred  to  (tay  plain •, 
tilf     One  M.  drew  an  order  ii'iKin  dc 
fendaut,  rMiafStiiig  him  |o  |»av  }dHin- 
tiir  $500  out  of  the  other  half  wheD 
collet-ted,  which  onler  defeniiant  ac-'. 
cepied,  and  upon  the  accf ptanie  plaiii- 
tifrpaii!  'O  M.  the  aiiiouiitof  the  order. ' 
Dcfendaid  collected    upon  the  cbUm 
$1,050: 

Btid,  that  the  acceptance  of  tlic  order 
was  an  adniltM>ion  bv  defendant,  tliat 
the  rooietv  of  the  colleciiou  not  agreed 
to  be  paiu  to  plnliititt  Itelonged  to  M.^ 
and  was  an  uuderiaking  to  }»ay  such 
moietv  to  plaiutitt',  not  exceeding  ^500.. 
[Hicianuon  agL  Carpehter.  46  iV.  PL' 
660.) 

Se$  AauomcBHT.     (4  LaMnn^,) 

OBDRB  OF  COUUT. 

1.  Orders  of  the  Supreme  Court,  in  easec 
peudiuj;  therein,  are  within  its  juris* 
diction,  however  irrt*gularlv  they  imiy^ 
be  obtained  ui  pmcii(*«.  ( f^ncX'Mcy  ugti* 
Bagermaiu    4Lon$iHy,  574«) 

3.  In  an  action  for  breach  of  promise  of 
marrii«ge  the  plaint  iff  had  jud>cinent, 
and  an  execution  WHM.iMncd  iliereon 
aiCAiust  the  defendant's  iiemoii. — UtUL^ 
that  an  onler  of  tlie  c«mrt  scttiii);  uHidc 
the  cxeciUHui  and  dischurfrinK  ihc 
defendant  from  ciii«rody.  and  without 
notice  as  iwfuired  by'  statute  (CodCt 
f  414),  was  nut  wade  without  jurisdic- 
tion, and  wks  a  defense  in  -in  action 
for  an  csc-ipc  againsi  the  sheriff,  who 
had  released  the  deteudaiit  under  it. 
{Id.) 

8.  An  order  dlrectinir  payment  of  arream 
of  alimony  allowctl  is  erroneous.  ( 0el* 
«yir  agi.  Gaiimger,    A  LantiMg  473i.)  - 

Sm  Afpbal.    (4  Laadiig.) 

ORDER  OF  FILIATION. 


8m  Bastardy  Psooiutouiot.    (4 
.1  «uv-) 
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UliDlNANCK. 
Ac  Nkw  YotiK  CiTr.    (46  K,  Ti) 

OUOANIZATION. 
am  Cc/ntkact.    (46  N.  r.\ 

OliNAMBNTAL  'VUEIES.  v 

$U  HlOllWAYB  AKU  STKBICTS.     (4  LoMr 

OUSTBli. 
Btt  CoiiruRATioKB.    (47  N.  T,\ 
OVEU8EBU  OF  U10HWAY& 

am  Highways.    (  00  Bavb.^ 

i.  It  U  ihe  duty  of  hii  overMNpr  of  ItJKli 
wa\'M.  \vh«iiit*r  <Ui't;ctOil  by  Ui«  coin- 
niiitoioiieni  mX  lii^fiiwavH  or  not,  to  |uit 
the  hiifliWHym  in  hia  tlitftrift  in  repHir. 
j^«ra«  iigt    McOUartUt     4  LatUii^^.* 

OVSRSEBB  OF  POOR. 
At,  Bastardy  Proceedings,    {i  Zi^- 

OWKfiBSHtP 

am  Adverse  Possession.    (4  Latunm^) 
Highways  and  Strkkts    {Id.j 

OYKR  AND  TISRMINBR.         > 

am  Court  op  Oyer  and  Tiuuiwbk. 

am  jCrucuial  Lav.    ( (SO  JS^h,  I  i 

P. 

PARENT  AND  CHILD. 

L  To  niHiiitMiii  sn  Hctinn  for  «titiesiii0nt 
fit>iii  iwrvir^,  it  miMt  Kp)ieMr  liiHt  tilie 
ohil«i,  n|»|imiiiice  or  iwrriiiit,  wsa  hi 
lh«  iiiiie  III  I  lie  aetiml  iiior%'ic«4>f  Ili6 
parent  or  iiub^ier,  uihI  timi  the  moving 
caiiw?  of  the  deiwrtiau  whu  th«  iodu^ 
ineiit  h<ld  out  bv  ihe  ileftrutiHnt, 
(C'atf^%  Hgt.  Smitk,  47  iV.  F.,  944.) 

i«  In  utt  Hol'Min  for  uniHwfiHIy  huvliMing 
sud  coiici*Hiiiig  jthiintilf  *M  minor  voii, 
and  indiuMnir  hnn  to  enliHt  in  the  ser- 
▼icttof  Ihe  United  Situee,  ua  a  sabiiti- 
tate  for  <lefeiidaiit : 

MUdf  tliat  the  talciiig  out  of  letters  of 
adiuiiiifltruliou  by  pluiniilT,  after  the 
death  of  the  luiuor  loii,  ujiou  iiia  estate, 


and  as  admiiiisirH>or.  demaudiiiK  and 
receiving  of  dfffiidai.t  tin:  iMiimtj 
money  paid  to  ihi'  mou  upon  hiit  oiili«t» 
meui,  luid  of  ihe  gtivcritiuenr  iiis 
arrea^niul  ptiy,  were  not  u  niiiHt'Hiion 
of  the  ooninicti'l  rull^tu)l'nl  T.  ey 
were  not  ucC'iUiiiM  i*t;t-eiv«d  by  ihe 
iather  u«  uii  eciatv.-ilfiii  lor  lli«'  luawof 
the  flon*0  bervire,  to  whii'h  lie  waa  ^n- 
'  titled,  but  weie  debm  due  Hit*  ei^iate  uf 
the  Mtn,  to  wliich  iiluiniiti  wum  euiiti«d 
bv  the  operaiiuu  of  tiie  MiUtuie  kws. 

>9L  That  it  was  iieceeMiry  lo  uver  Hi|d 
prove  knowledge,  on  the  pari  of  the 
defendant,  thai  itie  minor  owed  vervioa' 
to  plaintifTf  and    N\ron^t'nily  .iieKeiUid 
thai  perviee;    tinit  knit\vl<dge  «f  ihe 

•minority,  nnd  thai  tlie  la  her  wii«  lir- 
iug,  Willi  Bulflcieni  to  ch.tr^e   the  da- 

.feiidant  with  le>fiil  infeieliee  theie- 
fmm.  that  the  lather  wii;*  eittiile«l  to 
the  cii»t«idy,  lalM»r  and  iiervictw  of  tha> 
minor;  bn<  if  there  \viii«  iiii  lameiit  hS* 
lief,  on  the  |mri  of  dflenttaiii,  tiiui  iha 
yoai4iJiad  left  tne  IvtaerV  itervice  wiUt. 
the  Ruber's  eoiiiseui,  he  waz*  not  iinlils, 
AIjio,  thill  for  (he  piirp«>i«e  of  lUiowiog 
tUia,  it  wa«  coni)iet«|ii  f«>r  ttefeiidnin  u^ 
proves  the  de«*hiniii»ui  of  iiie  luiiMir, 
when  lie  engaged  witli  him.  Uiat  IMS 

.fatlier  waa  wiijiutf  ue  KJioiitd  go  iii^o 
4li«  luiUiary  service  of  the  governuieiHL 

{Id.) 

4.  That  a  refoaal  of  the  court  U*  chan^- 
that  to  support  tiie  ai-tiou  the  phiiuMP 
VUtft  saiitfiy  the  iury  liiut  the  dfleild* 
aai,  when  lie  put  toe  i*i*u  mut  the  i^erv* 
ioe,  was  iloiiig  «o  a;fiiitiiii  tiie  plaiutitf's 
aaniaiit,  was  not  error.    ( Id, ) 

Si,  Sm^ft  of  a  roque»t  to  rharge  that.  p9 
nriidsr  defenUaitl  Inible,  he  mu:*t  liava 
kliowii  that  the  m>ii  wiim  niitler  the  atfS 
of  eighteen  yearn  ai  the  lime  of  t|is 
etilitftuient.    (Id.) 

6L  That  it  was  error  for  the  court  to 
chaqfe  that*  if  the  plainiitt'n  m>ii  was 
Biidar  the  age  of  eighteen  iit  the  tins 
of  t^e  enlUiiueut.  ihe  detfiidant  was 
liablo  whetiiei    he  kiiew  it  or   Uf^L 

7.  As  to  whether  a  ninior  over  ei^>1it«ea 
ysars  of  age  euti  lawfully  eitlii«i  in  the 
military  service  of  the  Uiiite«i  States 
wiihoat  the  consent  of  hii«  fitUier. 
[Id.) 

d.  Defendants,  upon  mttleinent  i»f  ni> 
counts  wjtii  hirt  father.  wa>*  found  iii- 
debtetl  in  the  nutu  nf  9|i-Jii,  fitr  which 
he  gave  hid  note,  lu  at-tion  upon  the 
note.  ImNight  by  tite  perMinnl  n'|M4* 
sentaliveii  of  the  fnther  alter  bin  do- 
eease,  defendant  ii|m»ii  ilie  trial  pro- 
daced  the  note  ouieeieU;  he  teatified 
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that  it  bad  uot  been  paid  or  satisfied ; 
it  appeared  he  hud  meHiiB  of  access  to 
his  father's  papers : 

)|IUc{,  that  onder  the  facts  in  the  case, 
possession  of  the  note  whs  not  evtdeuce 
of  its  discharge.  The  law  d(H»s  not  pre- 
tame  a  gift.  {Gray  agk  <?my,  47  IT, 
r.,  462.) 

See  Gift.    (47  JT.  T.) 

9.  Where  the  plaintiff,  on  enlistinff  and 
being  mnsiered  into  service  as  a  soldier, 
directed  certain  town  bonnty  oertifi- 
4Mtes  to  which  he  was  thereby  entitlad 
to  be  delivered  and  oaid  to  his  father 
Sot  the  latter's  beueht,  and  the  father 
sold  then]|  to  a  parchaser  who  after- 
ward collected  them  from  the  town, — 
JSeld,  the  plaintiff  being,  at  the  time  he 
gave  the  direcrious  for  delivery,  a 
minor,  that  be  still  retained  his  prop- 
•rtj  in  the  certiiicaies,  and  might  sue 
tiie  town  and  recover  upon  them. 
{Broten  agt.  Ihwn  of  Canton.  4  Xoft- 
Ai^.409) 

JO.  Boanty  offered  to  induce  volunteering 
is  no  ptirt  of  the  earnings  to  which,  in 
ease  of  a  minor,  the  fsaher  would  have 
a  right.    {Id.) 

PASOL  EVIDENCE. 

See  BviDENOB.    (4  Laming.) 

PARTIES. 

1.  The  w\f€  of  the  grantee  of  mortgaged 
.  premises  must  be  served  with  noUct  and 
made  a  party'  to  the  proceedings  to 
foreclose  the  mortgage  by  advertise- 
ment under  the  statute,  iu  order  to  cut 
off,her  inchoate  right  of  dower.  {Nor- 
liktHNiPa^  Wheeler^  anit,  l^.) 


%  Section  401  of  the  Code  does  not  au- 
thorise an  u>plication  for  a  reference 
to  take  the  aeposition  of  9k  party  to  an 
aotion  nnder  that  head.  (Ooc&y  agt. 
mudy  amU,  140.) 

8.  On  an  examination  of  a  partyas  a 
witness  under  sections  390  and  391  of 
the  Code  before  a  county  judge,  the 
judge  has  the  power  to  compel  the 
party  to  answer  any  and  all  questions 
which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings 
in  the  action.  {Mvdge  agt.  Githtri. 
ante,  219). 

•4.  Where  the  defendant 'is  examined  he 
may  be  compelled  to  answer  questions 
relating  to  the  defense  interposed  by 
him,  and  not  pertinent  to  the  affimn 
ative  claim  made  in  the  plaintiff's  com- 
plaint,  as  well  as  to  such  facts  as  are 
ossentuU  to  enable  the  plaintiff  to  make 
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out  his  case  as  alleged  in   the  oom- 
pUim   {Id.) 

5.  C.  delivered  to  plaintiff  a  negotiable 
promissory  note,  upon  his  undertaking 
to  'collect,  at  bis  own  expenue,  and 
upon  its  collection  pay  to  C.  $600 : 

Seld,  that  tlie  plaintiff  was  the  party  ia 
interest,  within  sec.  Ill  of  the  Code, 
and  could  maiutain  an  action  upon  the 
note.  {£aton  agt  Alger,  47  If,  T,, 
945.) 

6.  .It  is  proper  to  join  the  representadvee 
of  a  deceased  iudorser  of  a  promissory 
note  as  defendants  with  the  maker. 

7.  In  an  action  against  a  married  woman 
for  fraud  in  a  contract  for  the  sale  of 
her  real  estate,  made  by  her  husband 
as  her  agent,  it  is  not  necessary  to  join 
the  husband.  It  is  a  matter  *'  having 
relation  "  to  her  sole  and  separate  prop- 
erty, and  nnder  the  provisions  of  the 
statute  of  1860,  as  amendend  in  1863 
(chap.  172,  laws  of  1862).  she  may  be 
sued  the  same  as  if  she  were  nfemewle, 
{Baum  agt.  Mullen,  47  IT.  F.,  677.) 

See  Bankrupt  Law.    (47  If.  TA 
Cacbb  of  Action.    (Id,) 
Kjbctment.    {Id,) 

FORBCLOSURB.      {Id.) 

Insurance,  Life.    (Id,) 
Primcipai.  and  Aobnt.    (HA 
Account.    ( 60  Barb,) 
Ejectment.    {Id,) 
Foreclosure  Suit.    {Id.) 
Tenants  in  Cohmon.    {icL) 

PARTIES  TO  ACTION. 

1.  Where  the  vendor  in  a  contract  Ibt 
sale  of  land  enters  into  a  new  contract 
for  sale  of  the  same  land,  the  second 
vendee  is  a  necessary  partv  defendant 
in  an  action  to  enforce  apecfiic  perform- 
ance, of  the  first  contract.  IFuUmion 
^gU  McOurdy,    4  Ijaneing,  132.) 

See  Bastardy  Procbeoinos.     (4  Xon* 
eivg.) 
Bridges.    (Id.) 
Defenses.    {Id,) 
ScBPAGB  Water.    {Id.) 

PARTIES  TO  CONTRACT. 
See  Dowbr.    (4  Zanewg,) 
PARTITION. 

1.  Tomaintain  an  action  for  the  partt 
tion  of  lands,  the  plaintiff  must,  at  the 
time  of  its  commencement  have  actual 
or  constructive  possession  in  common 
■withdeCsttdants.    A  sabstitutikg  ad. 
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▼e»e  poasewion    is  an  altolnt^   bar. 
{FLorttice  agt  Uopkint,  46  N.  Y,y  182.) 

2.  The  )K>88dssion  of  one  of  several  ten- 
Hiiis  in  common  may  become  adverse, 
when  his  Hcrs  amoiini  lo  aii  exclusion 
of  his  co-ieimnls;  and,  until  ^the  ex- 
cluded parties  regain  their  possession, 
no  one  of  them  can  bring  pariiiiou.  The 
dnraiion  of  the  adverse  possession  is 
immaterial.     (Id.) 

8.  A  wife,  owning  real  estate  as  tenan^ 
in  common  with  her  husband,  can 
maiubiiii  an  action  tor  partition  against 
him.  {Moort  agt.  Moore,  47  N,  Y.y 
467.) 

4.  On  partition  in  equity,  the  court  will 
order  an  accounting,  and  dispose  of  all 

'  questions  a  rising  between  the  parties 
in  relation  to  tlie  laud,  and  its  use,  and 
aflfurd  complete  relief.  (  SoiU  agt 
Quenuey,  m  Barb.) 

5.  In  an  action  for  a  partition,  the  prop- 
erty consisted  of  village  lots,  and 
the  referee  held  that  it  should  be  sold 
in  separate  lots,  as  it  would  thereby 
brin»<  llie  most  money.  Some  of  the 
shares  were  small,  some  incumbered 
by  jnogmenu,  and  others  reduced  by 
liens  f(»r  excess  of  rents  received. 
Meld  that  the  decision  that  liie  prop- 
erty should  be  sold  in  parcels  was 
uol  iiicousistenc  with  a  finding  that 
actual  partition  could  not  properly  be 
made,  and  that  a  sale  was  proper. 
ild,) 

6.  Where  proceedings  in  partition  were 
in  accordance  with  the  act  of  1831, 
which  anihoriaed  publication  against 
Infant  defendants  who  were  non- 
reaideuts,  it  was  not  necessary  to  ap- 
point a  guardian,  unless  they  appear- 
ed. (CUtnem  tuiU  Olemetis,  60  i9ar6., 
366; 

fl^AoTiow.    (60Bor6,.) 

Tenants  in  Commoh.    ( Id,) 
Tenants    fob  Life  and  ih  Bb- 

MAINDBB.     lid.) 
PARTNERS  AND  PARTNERSHIP. 

h  The  act  of  1833  (L.  1833,  Ch,  281), 
entitled  an  act  to  prevent  persons  from 
transacting  business  under  fctiiunii 
nanut,  prohibits  the  transaction  of  bust- 
nest  in  r.he  name  of  a  partner  not  inter- 
ested in  the  firm,  and  requires  that  '.he 
de8i>rnation  **and  company"  or  "and 
Co."  shall  represent  an  actual  partner. 
A  violation  of  the  statute  is  deeined 
upon  conviction  a  misdemeanor  punish- 
able by  fine.  {8word$  agt.  Owen^  ante^ 
176.) 

9.  This  being  a  penal  statntei  it  implies  a 


vrokibiiiony  and  every  act  done  afaina 
11  is  not  only  illegal  bat  absolntely  void. 
(Id.) 


3.  The  prohibition  being  against 
actui{;  bueineu,  it  renders  it  unlawful  for 
a  person  to  conduct  his  business  under 
the  designation  of  **aud  company'' or 
**and  Co."  unless  such  addition  repre- 
sents an  actual  partner,  and  such  per- 
son cannot  make  any  executory  contrad 
whatever,  which  cau  be  eulbrced  i>j 
him,  while  using  such  prohibited  title. 
{Id.) 

4.  Wher«  this  statute  defense  was  inter- 
posed to  a  complaint  by  the  plaintilfs 
who  were  alleged  to  be  partners  doing 
business  under  i he  firm  name  and  style 
of  "Swords,  Betty  &  Co,"  and  the 
employmeui  of  the  plaintiffs  by  the  de- 
fendant as  his  brokers,  to  purchase 
stock — the  purchase  thereof — the  ne- 
glect and  refusal  of  the  defendant  to 
take  the  same,  and  a  loss  thereupon  to 
the  plaintiffs  of  $3,000 : 

Seldy  on  demurrer  to  such  defense  for  in- 
sufficiency, that  the  judgment  of  the 
special  le'rm  overruling  the  demurrer 
be  affirmed,  with  costs. 

5.  An  offennf  to  transact  business  for  an 
individual,  is  terminated  bv  the  forma«- 
titm  of  a  coparintrship.  {HoppoeistgL 
Moses,  anU,  :iOi.) 

6.  Where  an  agent  has  been  in  the  habit 
of  purchasing  goods  of  a  firm  for  and 
in  tue  name  of  an  individual,  and  sub- 
sequently purcliases  a  bill  of  goods  for, 
and  has  them  shippe4  in  the  name  of  a 

copartnerskip  firm,  of  which  he  asserts 
at  ihe  time,  that  the  same  individual  lor 
whom  he  formerly  purchased  is  a  meok- 
ber,  the  selling  firm  are  bound  to  take 
notice  of  the  termination  of  the  pur- 
chaser's agency.  (Id.) 

7.  The  purchaser  has  no  more  anthoritj 
by  his  acts  or  declarations  in  behalf  of 
the  new  firm,  to  bind  the  individual  tor 
whom  he  formerly  purchased  by  vir- 
tue of  his  former  agency,  than  he  had 
to  take  in  a  partner  without  the  con- 
sent of  such  individual.  As  he  had 
no  auihpriiy  from  the  latter  to  purchase 
goods  in  the  name  of  the  firm,  his  doisff 
so  was  an  assumniion  of  authority  <h 
which  the  selling  firm  had  legal  notice 
by  the  manner  of  doing  the  basineas 
(Id.) 

8.  The  declarations  of  an  individual  agent 
of  one  member  of  a  firm  cannot  be  osed 
as  evidence  to  prove  a '  partnership 
against  either  member  of  the  flrm. 
(Id) 

9.  When  the  bank  aooonnt  of  »  firm  to 
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k«pt  in  the  name  of  one  of  its  members, 
and  all  cbecks  aredniwii  iu  liis  UHDie, 
with  ihe  knowledge  nnd  tuwent  of  the 
others,  the  firm  is  lialile  apoo  a  elieck 
thus  drHwn  iu  iis  business.  {Crocier 
ajj^  Colvell,  46  If.  F.,  *2i2.) 

10.  The  dissolatlon  of  a  co-partnenhip 
may  be  proved  hy  piirul,  and  a  certin- 
eate  sij^rned  by  one  of  the  eo  partners 
to  the  eltect,  that  he  has  pnrchaaed  the 
interest  of  the  other  members  of  the 
firm,  is  couinerent  evidence  apon  the 
qnesiion,  whether  snob  an  agreement 
was  in  fact  made,  and  a^  comborative 
of  the  alleged  pMrul  contracts.  i^Emer- 
crton  agu  Partom,  46  If.  T.,  560.) 

11.  A  formal  notice  of  dissolntion,  signed 
by  all  the  partners  and  published,  and 
a'formal  transfer  of  the  partnership 
property  to  a  third  person,  are  not  con- 
clusive evidence  of  the  time  of  dissoln- 
tion.   {Id.) 

12.  Where  money  is  loaned  npon  the 
proinisaory  note  of  one  member  of  a 
co-parmerahip,  and  upon  his  individual 
credit,  the  fact  that  the  money  was 
applied  to  the  payment  of  the  partner* 
ship  debti»  does  not  constitute  the  lender 
a  creditor  of  the  firm.  It  is  only  in 
cases  wiiere  the  name  used,  and  to 
which  credit  is  i(iven,  is  that  adopted 
by  the  firm,  and  nsed  to  designate  the 
pannership,  that  it  is  held  liable.  {IfaL 
Bk  of  iSaleM  agr.  Thmnoi,  47  N,  F., 
15.) 

13.  To  consttinte  a  partnership,  tliere  must 
be  a  reciproc-il  argeement  between  the 
parties,  not  only  to  nniie  their  stock, 
out  to  share  in  the  risks  of  profit  or 
loss  npon  a  disposition  thereof  Where 
goods  aie  pnrcnased  by  several  parties 
under  an  atri-eement  to  hold'  in  aliquot 
shares,  with  no  ajkfreement  to  sell  joint- 
ly, bnt  with  an  intent  sabseqnently  to 
make  an  arrangement  for  that  purpose, 
until  sttch  arrangement  is  in  fact  made 
the  pnrchasei-s  are  not  partners,  but 
siniply  tenants  in  common,  and  until 
that  time  neither  of  them  has  power  to 
bind  the  others  by  his  contracts. 
{Baldwin  agt.  Bwrowt,  47  y,  F.,  190.) 

.14.  Where  tenants  in  common  of  a  ship 
employ  her  in  a  series  of  voyages  and 
lettmgs  of  the  vessel  for  Irire  npon 
joint  acconnt,  the  earnings  and  expedi- 
tares  npon  and  in  respect  to  different 
voyages  going  into  general  acconnt,  it 
is  a  particnlar  or  quati  partnership  for 
the  general  employment  of  the  vessel, 
and  the  different  voyagee  and  adven- 
tures are  connected  together,  and  parts 
of  the  trade  or  business  carried  on  by 
the  owners  as  partners.  ( Williami  agt 
Jjawrence,  47  If,  F.,  4G3.) 


15.  An  assignee,  therefore,  of  the  interest 
of  one  of  the  joint  owners  in  a  particu- 
lar voyage  or  adventure  can  tuKe  only 
the  interest  which  his  assignor  has  in 
the  earnings  of  the  vesoel  Hfter  the  ad- 
justment of  the  partnership  accounts. 
ild,) 

See  Pbincipax^  ahd  AaxKT.  (47  N.  F) 

Kfc  The  good-will  of  a  business  firm  is  an 
important  part  of  its  properly,  and 
will  be  protected  by  a  court  of  equity, 
whenever  a  proper  case  arises.  {Bw- 
iagm-  agt  Clark,  60  Barb,) 

17.  Where  it  is  alleged,  and  not  denied, 
that  it  constituted  the  most  valuable 
part  of  the  partnership  assets,  any  ap- 
propriation of  it  by  one  partner,  to 
the  exclusion  of  another,  unless  it  is 
aoqjcii red  upon  a  fair  sale,  is  a  wrong 
which  will  be  restrained  by  injunction. 
\Id.) 

18.  If  during  the  existence  of  \  limited 
partnership  the  special  partner  bayv 
out  the  entire  firm  property,  and  ooo.' 
tinues  the  business  in  his  own  name, 
for  his  own  account,  he  interferes  with 
the  firm  business  contrary  to  the  provi- 
sions ot  section  17  of  the  act  relating 
to  limited  partnership  (1  B.  S.,  764). 
and  renders  himself  liable  as  a  general 
partner.  (Firtt  IfaUoiuU  Bank  of 
OanandaigvM  agt.  Whitney y  4  Lan- 
nng,  374.; 

19.  And  the  liabilitj  is  not  confined  to 
subsequent  debts,  bnt  he  is  liaole  as 
general  partner  ab  initio.    (Id.) 

See  CoNTBAOT.    (4  Laming.) 
Juror.    (Id.) 
Makried  Women.    {Id,) 
Bailroad  Munioipal  Bonm.  {Id,) 


PATSKT& 

A  state  court  hat  jurisdiction  of 
action  founded  npon  a  contract,  kl- 
though  the  validity  of  a  patent  may  bo 
involved  therein.  (Middtelnrook  ngL 
Broadbent,  47  N,  F.,  443) 

See  Bbbbb  mi  McKjekkdb  Cmem.  ^  Jf» 
F.,  662.) 


PABTT  WALLb 

^ee  EAgRMBVT.    (4  Laemi^,) 
Ebtoppbl.    (Id.) 

PASSBNGEBa 
See  Bailroad  Cohpant.    (4  iknuiiy. 


^li 
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PASTOR  AND  PEOPLE. 

As  COHTHACTS.     (4  LaflMff,) 

BMUQlOm  CORPOftATlOR.      {Id.) 

PATMENT. 

ike  IifiVBAircB,  Lifb.    (46  N.  T.) 
Vbndoh  AMD  Vkndkb.    {Id.) 

CkmBIOKOB  AJfD  CoiiSIONiBli.      (€0 

Borb.) 
Pbxmoipal  avd  Aobmt.    (/&) 
EzBOUTOBS  AlMd  Admikibibatobb. 

(4XaM«Mi^.) 

PATMENT  INTO  COURT. 

See  Nbw  York  Cnr.    (4  Lememp.) 

PEDDLERS, 

See   Ibtbrnal  Rbtiiniib  Act.      (60 
Barb,) 

PENAL  STATUTES. 

1.  The  BCt  of  18^  fL,  1S9S,  Ok,  281), 
"entitled  an  actio  prevent  peraone  from 
"traliBaetinff  bneinem   under   JictiUous 
*  nomef,  pronibits  the  iraneacHenvfbuei- 
'  not  in  the  name  of  a  partner  not  inter- 
ested in  the  firm,  and  reqairee  that  the 
designation  "and  company**  or  "and 
Co/^shail  represent  an  actaal  partner. 
A  violation  of  the  statute  is  deemed 
upon  conviciion  a  misoemeanor  punish- 
tible  by  fine.    {Swords  agt.  Owet^,  anU, 
176.) 

%,  This  being  a  penal  statute,  it  implies  a 
fprohiJlrUidm^  and  every  act  done  against 
U  is  not  dnly  illegal  bat  nbBolocelj  void. 

(Id.) 

9w,The.  prohibition  being  against  trane- 

acHnff  bueinete,  it  renders  ic  unlawful  for 

a  person  to  conduct  his  business  unde^ 

the  designaitou  of  **  and  company'*  or 

*'and  Co."  unless  such  addition  repre- 

,  MBts  ao  eoUial  partner,  and  such  per- 

.  eon  cannot  malce  any  execuiery  contract 

(.  whatever,  which  can  be  eutorced  by 

jbim.  wJtile  osiug  such  prohibited  title. 

4^  WhenMhitetatnte  defense  was  inter* 

-  posed  to  a  complaint  by  the  plaintiffs 
who  were  alleged  to  be  partners  doing 
business  under  the  firm  name  and  style 
of  **SwqM«,  Betty  4l  €o.,*'  and  the 

-  employment  of  the  plaintiffs  by  the  de- 
fsnaaut  as  his  broaen,  to  pnrohase 
•took — die '  pdhjbaee  thereof—the  ne* 
fflect  and  refusal  of  the  defendant  to 
lake  the  same,  and  a  loss  thereupon  to 
lheplaintMief|9,0Q0: 

fild^tm  demurrer  to  such  defense  for  in- 
atiBoie^y,  Ihta  the  jedgOMit  ef  the 


special  term  overruling  the  deBiilier 
be  affirmedf  with  eosta. 


See  Pbnaltt.    (4  Jkmemg.) 

PENALT1E& 

1.  Under  the  provieious  of  the  eet  <if 
1857,  to  prevent  extortion  by  miheed 
companies  (chap.  185,  laws  of  1857). 
onlv  one  penalty  of  fiftv  dollurt,  to- 
gether with  the  excess  of  fare,  can  be 
recovered  for  all  acts  committed  prior 
to  the  commencement  of  the  action. 
{Fither,  Admr.  tun.  If.  T.  C.AE.B. 
R.  B.  Ooe.,  46  N.  F.,  645.) 

1.  A  recovery  can  be  had  under  this  aet 
by  a  party  who  has  paid  the  ezceesive 
fire  when  riding,  simply  for  the  pur- 
pose of  obtaining  the  penalty.    {Id,) 

See  Palsb  Stampb  or  Tradb  Mabks. 

(47  If.  r.) 

See  Common  Schools.    {CO Barb.) 

HlOHWATS.     {Id.) 

1.  In  an  action  to  recover  penaltiea 
imposed  by  statute  (Laws,  1865,  chap. 
361 J  upon  *'  whoever  shall  khowingly" 
do  certain  ppecified  acts, — Heldj  that 
the  plaintiff  must  show  that  the  defend- 
ant violated  the  statute  with  personal 
knowledge  of  the  facts  convtituting 
the  offense :  and  that  sneh  knowledjje 
could  not  oe  itnputed  to  him  from  Ihe 
acts  of  others,  and  their  agency  for,  or 
relation  to,  the  defendants.  {Verona 
Cent.  Cheeee  Jfhctory  agt  Mwrtaugk, 
4  Lanein^f  17.) 

9.  To  punish  fora  misdemeanor,  by  floe 
or  imprisonment,  is  not.  it  seems,  in  a 
legal  sense,  to  inflict  a  penalty.  {Viik^ 
Of  Lanba^ter  Bgt,  Bieiards&n.  ALae^ 
eing,  136.) 

PERJURY 

See  iNDlcncBMT.    (4  Laneinff.) 

PERSONAL  LIABILITr. 
See  AflBBisOB.    (4  Ijaneiaff.) 

PERSONAL  taxation: 
See  ABSBiBOBS,    (4 


I. 


PHYSICIANS  AND  SURGBONa 

In  an  action  fl^einst  a  physician  and 
Buigeon,  to  reeover  damages  for  nsg* 
Rgenee  and  malpractioe  In  the  setting 
and  tresftmrat  of  a  dialooated  limb,  u 
is  for  the  jury  to  aay  whether,  epou 
the  evidence  it  is  esiaidished  to  iheir 
satisfaction  I  hat  the  defendant  did  not 


fsw  TOBE  PBi^GTKp:  as^wra< 


nw  Ilia  nwnni  wlli<^h  (xperienea  hM 
■hourn  ui  In  propsr  iinil  neoauu-j  in 
ordar  Lo  jnnity  a  larinaii  in  ■MamiDK 
ilut,  h*  hw  tMtocvd  iba  bqow  in  diwr 
ploce*.    (  Caniatler  tfst  Slai%     60 


nmlpracu' 


in  fur 


4  Id  vi  Hclion     (nlnat 

— ' — sctirf,  tt  Jonla  on  amir  u>  in' 
iha  jnrj  that  it  ia  do(  mHMrbit 
whelhar  the  (lef«ti<luit  WM  or  VM 
not  akilHhr  in    fait  proAMiDn.     ( I^.) 

S,  Ona  iMildina  himiclt  onl  u  ■  ■dmeaa 
n  iiabia  n  well  fur  nut  of  akfll  a* 
far  oauii^siKs;  aud  tba  injured  partf 
nuf  bring  hia  utloD  to  reooTer  Ibr 
<tiuiiai{aa  rualting  from  both,  and  re- 
twvar  on  iir«*iuii  danKfla  remliiBK 
from  eilher.     (   Id.j 

19l  The  flillDnlome  ikill,  If  tha  mr- 
KWinhioii,  may  be  negljitance ;  bbt 
urbsD  tha  treatmenl  adupied  »  noi  in 
aoeordanea  with  aaubti shed  pmciice, 


PLACE  OF  TBUU 

1.  Whcra  in  an  aclinn  tor  fal  eimprieoii- 
meiit,  the  delendHiii  admin  the  impria- 

Bjattar  in  ioiriBeitioo,  to  which  laiirr 

BODud  that  the  fiiola  atated  do   not 

coHililnle  h  deteiiBe,  uud  ihe  vlaiiililT 
(ban  mnvaa  to  cAan^  Uu  ptacr  of  trial 


hr  nutieceauiy.      Motion  di^iiled,  w 
piamittun)   (Jlwr*  ^|[t-  PilMHrff  anU, 

PLEA  OF  TITLS. 
4m  Cona.    (4  Lomimg,) 

ELEADIHOS. 

1.  In  an  action,  bronirfct  npnn  aeromi 
for  worlc.  Ubor.  and  oMaruda,  Ihe 
conipUInt  allvEed  the  ainoaut  of  the 
flcconni  to  ba  |541.90,  and  that  there 
waa  a  halnnw  dae,  afler  cMmIiia  oU 
;HiyauHliDl'tir5.75: 

BUd.  that  Ifaa  anmnlarnt  addnlaed  a 
parmcDtof  ta86.>a,  and  that  defend- 
ant wat  Dot  H»ehidFd  fyom  inntting 
>.._  _^ — ^,„„^   ^j  dlapntlng  the 


I nf Iba  i 


uofth 


( WkiU  agt.  SmUA,  46  fT.  T.  418.) 


onljoriinarilyam 
m«7  be  rejfarded  a 
made  to  appear  eo 


I.  Wban  tba  uawer  DIM  in  Inn* 
rial     aUepiiOaa    of     the    a*o 

sUbDH^ilafDnDaDdMraotare  ii ._ 

illM  tbe,int*ntioB  of  Ibe  pleader  ia  to 
prftent  ■  dilbreDl  qnaalioiw  J»\  tho 
uanei  in  fact  preaantBd  cannot  bedia^^ 

fendanta  of  \Yn  r 


4.  Wherea<-on.pliuntnponaproiniaeorr 
note  alleged  a  mnking  and  ilelivery  ta 
Ihe  tioia  to  the  pnye«,  and  a  uile  anil 
deliver;  tJKreof  lu  )ihiindff,  who  wa» 
owner,  ko..  the  aiiiwsr  admiUed  ■'  iha 
making  and  dnilverv  of  Mid   Dole  la 

eaeli  and  ererjr  other  BUaBatioD,  and 
eel  np  paymeut: 

Brld,  the  Bii'Mtr  pni  in  iaanF  the  inta 
and  do]  ivery,  and  anthoriied  proof  on 

the  part  of  defqiidant  (W  tba  pAyea- 

note  had  been  uaid  to  him.     LiUiitM. 
L«nwd,  46  S:  t.,  tlW-J' 
8ie  CocNTKB  Claw.    (46  JT  r.) 

BfBClFIO  PertoBmaitCB.  (Id.)  ' 
Sk  Id  an  action  apoJi  a  promiiaorj  note 
ijronjibt  by  the  payee  againtt  the 
ludoraBr,  tba  complaint  alleged  chaK 
Ihe  note  wai  exeeoted  and  indorKd  >a 
■  eutdidon  of  a  loan  by  Iha  payee  b 
Ilia  Duhera,   and  aa  KOarity  lor  tlu 


id  tliai 


Htha 


pajmeni 

•Ota,  which  by  ita  (ansa  vaa  ^vaB 
"  fhr  Talas  teoeived, " — BM,  thai  tha 
avamiaiita  were  BolBaiant  to  anihoriM 
BTUauae  of  tha  indoiaer'i  poTity  with 
the  naantiatioii,  and  if  ba  iii4oia*d 
wilha  knawledp  diai  hia  oaaa  wna 
roqnired  by  tba  pajaa  aa  a  eoDditiad 
at  Bahing  the  loap,  aa4  a«  MOBiity  br 
iia  payDMDt,  ha  vw  plaaed  in  t^a 
Huna  oonditioa  to  tba  payeaaa  tboaifh 
i(  bad  bean  doua  bj  ^re«iB«|ii :  that 
(he  value  raveived,  eJipreHWd  n  Dm 
sola,  waa  a  eatk-ient  aiarmeBl  of  ocoi- 
aidaratkin,  which,  by  the  utbar  ailtda- 
tiuuis  waa  ahnwa  to  be  iha  loan,  a«d 
that  theae  avermenia  of  makiag,  tsa- 

efiulTalant  to  an  aTemeui  of  dalivei;  ( 
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mod  that,  altbongli  to  negotiate  the  note 
plaintiff  most  become  the  firat  indoner, 
yet  the  indoreer,  being  prixj  to  the 
transaction  and  knowing  the  apparent 
relation  waa  not  the  actnal  one.  waa 
liable.    (Jfwcr  agt.  Bibther,  47  If.  T., 

8.  In  an  action  for  ffooda  eold  and  delW- 
ered.  which  .are  claimed  to  have  been 
pnrchaied  bj  defendants'  agent,  it  ia 
not  ueceaeary  to  set  np  in  the  answer  a 
revocation  ot  the  anthorit  j  of  the  agent, 
and  notice  thereof  to  the  plaintiffs, 
pnor  to  the  sale.  Soch  cYidenoe  is 
•  proper  ander  a  general  deniaL  {ffint 
agt.  GfWA  47  iV:  r.,  37&) 

Sm  Amendmsmt.    (47  If.  T.) 
Eyidkngb.    {Ia.) 
lirsnaANOB  Lura.    {Id.) 
Trial.    {Id.) 
AM8WKB.    ( 60  Bafb.) 

COMPLAZMT.     {Id) 

Equztt.    {Id.) 

Zt  Where  the  complaint  alleges  mistake 
of  facts,  and  demands  the  reeission  of  a 
contract  for  that  reason,  end  the  proof 
.  abows  also  the  defenduai's  fraad,  an 
amendment  conforming  the  pleading  to 
the  facts  proved  is  aliowable  under 
the  Code  (f  176).  (AniCi  agL  MackU, 
4  LanMO,  41  i 

Aw  Bail.    (4  Laming.) 
Bridobs.    {Id.) 

DSPBITBEfl.      (Jo.) 
FORBGLOSITBB.     {Id.) 

Inmotmbht.    (Id.) 
pRAonoB.    IIbL) 


PLEDGB. 

1.  Plaintiff  waa  the  owner  of  134  shares 
of  The  Rtcckof  the  First  National  Bank 
of  JohnsonTille,  the  certificate  of 
which  he  deliTend  to  and  left  with  G. 
B.  &  D.,  his  stock  brokers,  to  secure 
any  balance  of  account.  Upon  the 
oertiflcate  was  indorsed  a  blank  assign- 
ment, and  power  of  attorney  to  trans- 
fer, signed  by  plaintiff,  purporting  on 
its  fisoeto  have  been  executed  *'for 
▼Blue  receiyed."  Plaintirs  indebted- 
ness on  the  account  was  $3,000,  und 
•  interest  G.  B.  Sl  D.,  without  anthor- 
itv,  and  without  plaiutiff*s  knowled|[e, 
pledged  the  scrip  with  other  securities, 
to  secure  an  advance  of  $46,135.  De- 
fendant at  the  request  of  G.  B.  &  D  , 
pajd  the  advance  and  received  the 
■ecuritiea.  The  other  securides  were 
•old,  leaving  $15,219  Jl  of  the  advance 
vnpaid: 

Mtldf  that  defendant  was  entitled  to  hold 
the  Btock|  for  the  full  amount  remain- 


ing unpaid.    ( JTcifte/  agt.  Tks  TmA 
liaLBk,46If.  r.,325.) 

Sm  Stock  Bbokbbs.    (46  if.  F.) 

POLICE  COMMISSIONEB& 

L  The  board  of  police  oommissionera  of 
the  city  of  Troy,  have  the  power,  under 
the  act  by  which  they  were  oiyjanised, 
to  remove  a  member  of  the  police  force 
by  reason  vf  his  being  ower  age.  And 
it  makes  no  difference  whether  the 
member  removed,  was  appointed  befof 
the  commissioners  had  oy  their  rales 
and  regulations,  fixed  the  ages  of  ita 
members,  or  not  {Th$J^topU  agt  TU 
I\fliot  Oomrs.qfTn>p^ mnU,  385.) 

2.  As  the  commissioners  have  a  ri^t  to 
determine  whether  a  member  is  di^ 
qualified  from  acting  under  the  rnlea 
and  regulations  which  they  have  a- 
dopted,  their  action  in  removal  cannot 
be  disturbed  unless  they  have  traos- 
oended  their  powers.  And  as  thej 
dearly^  have  jurisdiction  in  such 
even  if  they  act  unlawfully,  the 
edy*is  not  by  matHdamnu^  but  by  a 
moA  law  etrtwnuri.  {Id.) 

POUCT  OF  INSUBANCK 
8m  InBURAHOB.    (4  Laming,) 


POSSESSION  OF  BEAL  PEOPEBTT 

1.  Where  a  regular  judgment  is  eotared 
giving  the  plaiutiff  possession  of  real 
profierty.  and  execution  is  issued 
putUng  nim  in  actual  possession,  on 
setting  aside  the  judgment  and  execu- 
tion, the  proper  remMy  of  the  defend- 
ant to  compel  restoration  of  the  pro- 
perty, is  to  apply,  under  the  Code,  to 
the  speciat  term  of  the  court  for  an 
order  to  show  cause  why  possession 
should  not  be  restored  to  him  and  an 
order  granted  on  the  hearing  of  tha 
order  to  show  cause,  is  sufficient  au- 
thority to  restore  poesession  to  the 
defendant  If  disobedience  to  such  an 
order  is  made  it  may  be  puniahed  at 
for  a  contempt  {DawUg  agt  Bromn^ 
17). 


3.  Where  an  order  of  rettoratum  at  spe- 
cial term  is  made,  alter  setting  ande 
judgment  of  dispossession  obtained  by 
the  plaintiff-— the  plaintiff  being  in  law- 
ful poisession  of  the  premises,  it  is  ir- 
regnUr  to  include  in  such  order  of  res- 
toration granted  to  the  defendant,  an 
ttunnetion  elaum  restraining  the  phiin- 
tiilr  from  entering  into  or  interfering 
with  the  possession  of  the  premises  and 
restraining  him  from  cumvatinir  or 
otherwise  using  the  premises.    When 
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rartored  to  posaeaaoD,  the  remedy  of 
the  defendant  woald  probably  be  by 
action  for  any  illegal  entry  or  injary 
done  the  premieeB  by  the  pMlntiflT.  {8m 
8.  (7,  ante^  17.)    [DawUy  agt.  Bnwn^ 

POWER. 

When  a  public  body  is  clothed  with 
power  to  do  an  act,  which  the  ptiblic 
Intereflt  raqaires  to  be  done,  and  the 
means  of  performance  are  placed  at 
its  dispofal,  the  execntion  of  the  pow- 
er may  be  insieted  on  as  a  daty,  not- 
withitanding[  the  statote  confering  it  is 
only  permissive.  [Biiui  agk  Tht  (JUy 
^  Loekport,  60  Barb.) 

POWER  OF  ATTORKET. 
Am  Imsuramcb.    (4  Laimng,) 

TrUBTB  and  TRU8TBB0.     {H,} 

POWER  IN  TRUST. 
8m  TBtTBTS  AMD  Tbustxbs.    (4  Xofi- 

POWER  OF  SALE. 

Am  Equitablb   CoiryBBSiON.    (4  La*- 
twg.) 

POWERS  OF  SUPERVISORS. 
Am  SuPBBTnOBS.    (4  Laminff.) 

PRACTICE. 

1.  When  a  referee  refuses  to  insert  in  a 
ease  matter  relating  to  points  and 
claims  alleged  to  have  been  made  npon 
the  trial  before  him,  the  proper  remedy 
is  by  motion  to  the  court  befow,  argo- 
meni  of  the  appeal  from  the  judgment 
to  compel  the  referee  to  insert  such 
matter  upon  settlement  of  the  case, 
and  to  send  the  case  back  for  further 
findings,  if  neressary  to  a  proper  review 
of  the  judgment.  ILener  agt  Fields 
Al  N.T.  407.) 

S.  A  party  cannot  require  a  r^fvmb  to 
find  facts  and  conclusions  of  law 
against  him  in  such  form  as  he  may 
fmme,  and  to  allo^  exceptions  to  such 
adverse  findings  and  conclusions.  {Id.) 

8L  a  counte^elaim  cannot  be  stricken 
oat  as  irrelevent,  under  section  ItiO  of 
the  Code.  {FtitrttchtigL  McKay^  47 
N.  r.  426.) 

4.  If  there  is  any  defect  in  the  oonnter- 
claim,  it  must  m  reached  by  demurrer 
or  by  motion  to  make  more  dei^nite 


and  certain  under  the  last  cianse  o 
section  160.    {Id.) ' 

5w  The  oflloe  of  a  bill  of  particniars  is  to 
apprise  defendants  of  the  items  which 
the  plaintiff  expects  to  prove,  and  to 
restrict  ihe  proofs  to  the  mniters  speci- 
fied. The  merits  of  the  case  cannot  be 
inquired  into  upon  motion  for  a  bill, 
nor  can  the  sumciencv  of  the  bill  be 
determined  by  the  allegations  of  the 
answer.  {MaUhtmt  agt.  HuJbhard  47 
N.  r.  428. 

6.  The  bill  of  partieulara  need  not  state 
more  than  plaintiff  is  bound  to  prove. 
If  the  specifications  do  not  accord 
with  the  facta,  or  if  they  omit  matters 
essential  to  toe  phiintiff's  cas«),  the 
defendant  can  tne  advantage  of  it 
upon  the  trial,  not  npon  motion  to 
strike  out  the  items  objected  to.    {Id.) 

7.  If  an  answer  containing  a  denial  of 
all  the  allegations  of  the  complaint, 
except  as  thereinafter  stated,  is  ren* 
derea  indefinite,  uncertain  or  compli- 
cated, the  remedy  is  by  motion  to  make 
it  more  definite,  and  not  by  the  exclu- 
sion of  evidence  upon  the  trial.  (Oreen- 
field  agt.  Mam,  Mut.  X.  Int.  Co,    47  If. 

T.  430.) 

8.  Under  a  general  or  specific  denial  of 
any  part  of  a  complaint,  which  plaiu- 
tifi'  is  required  to  prove  to  maintain 
his  action,  (fefendant  may  give  evidence 
to  disprove  it.    [Id,) 

9.  When  a  new  trial  has  been  granted 
in  an  action  tried  by  a  jury  npon  a 
record  presenting  questions  of  law 
only,  and  the  record  presents  no  ques- 
tion or  exception  u(K>n  which  die 
order  could  be  sustained  in  this  oourt, 
except  such  as,  if  decided  adversely  to 
the  party  complaining  would  be  eon- 
dusive  against  him,  so  that  in  no 
aspect  could  his  case  be  varied  or  pni 
In  oetter  form  upon  a  retrifel,  an  appeal 
to  this  court  is  proper  and  advistuile, 
but  not  otherwise.  {Dickmn  AgL  J7« 
and  Seventh  Avenue  B.  B,  Co,  47  29, 
r,    507.) 

8m  Appbal.    (47  JfT.  T,) 
Defosxtioiib.    {Id.) 

HOTXONB  AND  OBDBBB.     (id) 

Tbial.    (Id,) 

10.  If  there  is  any  foundation  for  the  ob- 
jection that  a  recovery  has  been  had 
upon  grounds  not  alleged  in  the  com- 
plaint, it  should  be  made  in  season. 
After  judgment,  it  is  too  late  for  the 
nnsuccessfnl  party  to  avail  himself  of 
ik    (  Updiie  agt.  AM,  60  Barif,.  16.) 

11.-  Under  the  system  or  praotioe  ostab- 
Ushed  by  the  Code,  in  order  to  entitle 
a  defendant  to   anew  trial,  on  the 
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fffovnd  tb»t  the  pWntifl  Im»  not  prov- 
ed the  case  made  bj  Hi*  complaint,  it 
must  appear  that  the  caase  of  action 
ia  uuproved  in  its  entire  scope;    ( Id.} 

m  When  a  nen^^uit  i»  moved  for  open 
the  vrhole  oiwe  anil  emdences  ^ndahe 
idirfat  indgmeut^i*  deeiaion  »  rendered, 
kw^lt  not  be  set  luide,  ai »  general 
rale,  upon  exceptioui  to  Boeh  decision, 
becaase  an  erroneous  rsMon  vrmt  giir- 
etf  for  denying  the  DOCioD.  But  if  the 
point  presented  for  the  mmio*  be  a 
■onnd  one,  it  mast  be  clearly  avoided 
or  over -reached  by  otHer  clear  factsor 
points  in  the  ciiBe  :  oi'efce  «n  excep- 
tion to  the  ernmeous  ruling  must  rn%- 
vail.  (SfioemaJier  »igt.  T^ye  OUfiut  Falls 
Inturaaice  Cotnpangi,  06  Barby  Sf.) 

19.  Service  by  publication  is  valid  with- 
in the  j*irisdiotion  by  whese  law%  i^is 
aaihurized,  bat  of  no  validity  b«yfl"d 
it    (Pketpi  Hgu  j^olSer,  60  JSftrB.,  Iw.) 

14.  If  a  ootaplatnti  be  amended.  »copy 
mdst'besefrvedon  the  defendatnt,  sAid 
the  rigtic  to  airtwer  it  a  substantial 
rtgbt.  Hen^ihenegieeCtosenra  an 
ga«fuded  eompltunt  on  iofoat  defend- 
ants, hr  a  foreeldsnre  suit,  is;  at  least, 
s  great  irregularity.  Bui  if  too  milch 
time  has  elapsed, '  and  too  many  iuuo- 
oent  parlies  are  interested,  the  judg- 
ment will  not  be  disturbed  on  that 
irronnd.  (  McHutray  agt.  McMwhray^ 
&  Barb.  Jl7.) 

15.  The  33rd  section  of  the  Code,  which 
provides  that  in  case  of  the  deatA  or 
a  sole  plHiutitr,  the  aeiioti  may  6e  con- 
tinued in  ihe  iiame  of  his  representa- 
tive or  successor  in  iniere^,  does  dot 
apply  to  a  case  where  a  shetiff  sues 
as  such,  and  dies  during  the  term-  at 
which  the  actioti  is  iiieu;  and  his  dep- 
uty is  hIpo  dead."  {Orter  agt.  The  OUn- 
vilte  Woo/en,  Company,  60  Baiif.,  37r.) 

16i  Sneh  d  ease  is  provided  for,  how- 
ever, by  the  Revised  Statutes^  which 
direet  chat  '^  where  on  action  is  au- 
tbrn-iied  er  diMcted  by  law  to  be 
brought  in  the  name  of  a  public  eifl- 
eer,  his  death  or  removal  shall  not 
abate  the  suit,  but  the  same  may  be 
eontinued  by  his  successor ;  who  shall 
be  substituted  bv  the  eoort,  and  a 
suggestion  of  sucn  substitution  shall 
b»  enteted  on  the  records"  ( 3^  B,'B. 
670,  Stihad.)    {Id.) 

SeB  Crbditorb.    (60i?af^.^ 

EVII>1£NCK.     (Id  A 

HiaHWAva.    ( Id,) 

hfPANTS.      {Id.) 

JaR-iftt>icii>iN.    ( Id.) 
ViVtit.     {Id.) 

17.  A  cause  of  action  against  azecutorB, 


for   services   rendered   their  testatt^ 
upon  his  retainer  in  an  action^  brouj^ht 
against  himi  is  improi  .*rly  united  with 
a  cause  of  action  upon  a  special  agree- 
meat  with  the  executors,  for  continu- 
ance of  the  services  in  the  same  aciiob 
to  which  they  have  been  sdbstitnted, 
as  defendants,  for  the  testator  aftwr  his 
decease.-   {AusUn,  agt.  Jfonroe,  i  Ltm- 
M<V,  67.) 
18.  Where  thepla4ntiff  brought  hie  aetion 
against  two  defendants,  asking  judg- 
ment for  the  i^overv  of  moueve  paid 
on   a   sale   of  worthless   stocK,   aad 
oiieging  fratidnlenv  mpreseniations  and* 
collusion,  bv  which  he  had  been  »• 
>    dueedt  to  malTB  the   purchase,   and  a 
tender  of  the  stock  to  one  ot  the  defend- 
I     anis,  and'  a  referee  having,  upon  insnfll- 
eieni  etidisiee  of  ooHuoion  between 
them  and  of    joint    interest  direc^ 
!    judgment  against  the  defendants  jeiub, 
I    ly,  ii  seems  that  ibe  conn,  ou  appeal, 
would  refuse  to  sever  the  iudgmeut, 
akrm   il^  as   to   the   only  defendant 
shown  io  M  liable,  and  sex  it  aside  as 
to-  the  other,  or  in  case  each    wer^ 
sft6W<k  to  be  equiiliy'  lirfble,  ro  affirur 
the  judgment  against  sucb  defoudant 
as  the  jSaintiif  might  elect,  inasmuch 
as  the  aeuon  by  reason  of'  tike  need  of 
necessary  averments  in  the  complaint 
i»lkS'not  nmincatociblb  inrdamagdsoa 
aocitunt  ot  fraud,  and  was  noi  main- 
tainable against  one  of  the  defendants 
for  the  puvohase-meirejr,  on  the  grvnnd 
of  failure  ot  consideration  or  rescission 
of  coutroet,  becaase  the  steok  ^d  not 
been  tendered  back  to  him.    {EiihMt 
agt.  Aldeny  4  Landnif,  214.) 

19.  Where  the  court  make  an  order  upon 
exct^0tfonB'  to  the  report  of  mt  interi 
IbcdTory  reftrree^  and  render  indgment 
in  ftceordunee  with  the  orderf  npon 
appeU  firom  the  judgment  the  eoart 
Will  not  i^view  such  order,  unless  ihe 
exceptions  lo  the  final  eondnsiouauf 
law  oriog  op  for  review  some  question 
affemed  by  it.  {BmseU  agt.  Ih^^ttn^ 
4  LdMV^,  399.) 

90.  On  a  trial  before  a  referee  fhe  e<im- 
plaint  being  for  trespass  on  landj;  the 
plaintiffs'  proofs  toiled  to  establish  a 
cftnse  ef  action  in  treBoassv  bat  wrti 
0ulficienv  to  raetoin  one  for  wt»tdi  No 
application  was  made  to  conform  the 
pleadings  to  the  proof,  or  to  apply 
the  IkW  tO'  the  andispmed  foets  wtth- 
out  reference  to  the  particular  allego- 
tioiis  of  the  complallit— /fsAi,  tbai^  tha 
plai nuffs'  coiiiplaiilt  was  properly  dis- 
missed. {Tracy  agt.  Ames,  4  LeM^ 
500.) 


See  AcTXOH. 
Appeal. 


(4  l^nditfi.) 

{Id.) 
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Asatmn.    { Id,) 
BAih     {Id.} 
Costs.    [Jtl,) 
£jiMmi;.iiT.    {Id.) 
Etidkkob.    (id.) 

BXBCDTIOV.      [Jd.) 
HOSBAND  AND  WlV»»     {Idt)i 
li&DBS  OV  OOURT.     (/c2.> 

Partiks  to  Aotiok.    {Id.) 

Plbaoinqs.    lid,} 

Bailroad      Munioifal      Bokm. 

{Id.) 
9DBBIIS8I0N      of       COHTttOTBBSr, 

{Id,) 
StTRFACB  WaTBB.      {Id, 

PREMIUM  NOTSa 
Ai  Iksurangb.  Firb.    (46  JT.  T.) 

IMSURANCB  COMPANIBB.  {^  BOfb.) 

Iksukamgb.    t4  LanuiM^^ 

PBESCRlPTlOH. 

L  Where  the  partiee  niaiiitBininff  aid 
asinur  a  dam  npon  a  Bireaai  Mow 
pjaintifl's  dam,  had  for  merer  than 
tweniy  years  ased  flush  boafds  npon 
their  dam,  more  or  less  a(  ifilferent 
seasons  ot  the  year,  which  were  so  far 
removed  when  they  materially  inter 
fhred  with  plaintiff's  mill  by  flowing 
back  water  npon  his  wheel,  and  when 
domplaini  was  made,  as  to  satisfy  the 
deniMnd,  bnt  were  not  entirely  re- 
moved, one  board  being  almost,  if  not 
miite  universally  left  on  after  com- 
plaint, wiihont  further  objection : 

BMf  that  the  proprietors  oi  the  lower 
daftt  had  aomrea  a  presoriptiTe  right 
to  place  ana  nse  flush  boards  tbereon 
to  a  height,  that  would  not  materiallT 
Obstruct  the  action  of  plalntilPs  min 
Wheels.  The  right  to  be  measiMied 
Bnd  limited  only  by  its  noaiiijuiy  to 
the  use  of  plaintiff's  mill.  (Mail  agt. 
AMjfi^wy,  46  if.  F.,  &&> 

Sm  Adybrbb  P08BBB8IOM.   (4  Lmmmg,) 
Easement.    (Id,) 
jBbtoffbl.    (M.) 

I^ESIDENTS  PBOCLAMATION. 
8m  CoNTBACfr.    (4  L€mMm§,i 

PKBaUMFTION. 

8m  Findings  or  Fact  and  Gonolu- 
S10N8  o(P  Law.    (4Qif«  F.) 
Vendor  and  Vbndbb.    (Id.) 

I.  *t)\e  pmsnmptinn  qT  law,  that  H^eti 
the  owner  of  a  whole  tenement  dhrides 
the  same  and  conveys  a  portion,  the 
partieB  contract  wit£  referanoo  to  the 


yisiUe  pifyvieaK  condition  of  the  piop 
%T\,y  at  the  time,  may  be  repelled  by 
actual  knowledge  on  the  part  of  the 
eoutraetintf  parties  of  facts  which  nega- 
tive  any  deduction  to  be  drawn  from 
the  apparent  condition.  Where  there 
*is  prA>f  of  such  knowledge  they  are 
presttued  to  have  cotitraoted  not  solely 
with  referenee  to  its  condition,  tmt  it 
woald  have  been  presented  to  a  stran- 
ger, bat  as  it  was  known  to  be  bv  the 
MTties*  {Simmom  agt.  Oloomank^  9  N» 
X.,  3.^ 

3.  Where,  from  the  Ikcts  ot  the  casOi  it 
appears  that  a  violent  death  was- either 
tee  result  of  accidental  injuries  or  of  a 
saicidal  act  of  deceased*  the  presump- 
tion of  law  is  Mainst  the  latter.  {MiL 
lory  v^  The  T,  Im.  C:  47  N,  T.,  56. 

3w  The  law  prsenmes,  as  against  a  deKtoi» 
in  the  absence  of  proof  to  the  eontraiy. 
the*  an  aiisignnent  of  tha  demaua 
against' him  was  made  with  due  author- 
ity and  upon  a  good  cousideranoo  1 
also,  that  it  is  fair  rather  than  fraudi^ 
lent.  The  fiict,  tlierefbre,  that  att 
assignment  by  the  president  of  a  bank 
was  in  oonflideraiion  of  a  private  in- 
debtedness on  his  part  to  the  assignee, 
is  not  suflicient  to  raise  a  presumption 
in  favor  of  the  debtor  that  the  assign- 
ment was  without  authority  aud  in 
violation  of  duty,  and  does  not  effect 
the  validity  of  the  asaignment.  (Beldm 
agt.  Mtekw,  47  If.  F.,  307.; 

8m  Eabbmbmt.    (47  if.  F.) 
Evidence.    (Id,) 
Kavioatiok;    {Id,) 
Bbidobb.    (4  Lamting.)' 
Chattel  Mortoaob.    {Id,) 
CovifOB  Cabbibk.    {Id,) 
Evidbnob.    {Id) 

HlOBWATB  and  StRBBIS.     {Ut) 

Insurancb.  {Id.) 
Judgment.  (Id,) 
Penalty.    {Id,)f 

Kmlboap     Municipal     Boxml 
{Id.) 

PREVIOUS  SUIT. 
8m  EviDBlrcK    (4  Lammmg,) 

PRIK CIPAL  AKD  AGENT. 

1.  An  a^mk/M  to  transact  business  for  aa 
iudividaai,  is  terminated  by  the  forma- 
tion of  »  OQfMfteenA^.  {Uvj^foek  1^ 

%  Where  an  agtnt  has  been  in  the  habit 
of  purchasing  goods  of  a  Arm  ibr  and 
itt<  the  name  of  an  individual,  and  su^ 
seqneotly  puscbases  a  bill  of  goods  Ibr, 
and  has  tkam  shipped  iathanamaofB 
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eopartnenkip  firm,  of  which  he  asaertfl 
at  the  time,  tOHt  tlie  Mme  iudividaal  for 
whom  he  formerly  parebHsed  is  a  mem- 
her,  the  selling  firm  are  bound  to  talie 
notice  of  the  temUTiatum  of  the  par- 
chaaer'a  agency.  (IcL) 

3.  The  pnTohaeer  has  no  more  anthority 
by  his  aotsord^larations  in  behalf  of 
the  new  firm,  to  bind  the  indWidoal  tor 
whom  he  formerly  pnrcbaeed  by  vir- 
tae  of  his  former  agency,  than  he  had 
to  take  in  a  partner  without  the  con- 
sent of  such  individual.  As  he  bad 
no  anthority  from  the  latter  to  purchase 
gfiods  in  the  name  of  the  firm,  nis  doing 
so  was  an  assumption  of  anthority  of 
which  the  selling  firm  had  legal  notice 
by  the  manner  of  doing  the  basiness 
{Id.) 

4.  The  declarations  of  an  individual  agent 
of  one  member  of  a  firm  cannot  be  used 
as  evidence  to  prove  a  partnership 
against  either  member  ox  the  firm. 
{Id.) 

6.  An  agent,  acting  within  the  scope  of 
his  anthority,  and  disclosing  his 
agency,  will  not  be  personally  bound, 
unless  upon  clear  and  explicit  evidence 
of  snch  an  intention.  The  rule  is  still 
stronger  in  the  case  of  a  public  agent. 
(^oZTagt,  JjauderdaUt  46  If.  Y.,  70.) 

8.  An  action  cannot  be  maintained 
against  an  agent,  although,  having 
money  of  his  priucipars  in  his  hands, 
applicable  to  the  payment  of  the  debt 
of  nis  principal,  he  retnses  pav  it.  He 
is  responsible  to  bis  principal  oniv  for 
neglect  of  dntv,  and  owes  no  legal 
duty  to  the  creditor,  (id.) 

Bet  HUSBAH©  AND  WiFK.    (46  if.  F.) 
Imsdranob,  Lifb.    ( Id, ) 
Statute  of  Frauds,    (/a.) 
Stock  Brokbbs.    {Id.) 

7,  Defendanto  represented  a  voluntary  as- 
sociation which  owned  a  cheese  factory: 
this  they  leased  to  C.  He  contracted 
to  manufacture  cheese  for  them  at. a 
specifled  sum  per  hundred  ponnds. 
No  right  of  supervision  was  reserved. 
Defendants  carried  on  the  business  by 
furnishing  the  materials,  taking  the 
products  and  selling  them  in  the  market, 
as  an  article  manufactured  by  them. — 
Meld,  that  as  to  the  public  they  assum- 
ed the  characters  of  principals,  and 
adopted  the  responsibility  of  the  manu- 
faotnre,  and  were  liable  for  the  frauds 
of  C,  or  his  subordinates,  in  the  maun- 
facture   of  the  cheese.     {Durtt  agt 

.     Swum.  47  if.  r.  167.) 

8.  Where  oae  assumes  to  act  as  agent 
for  a  single  member  of  a  firm  in  the 
■ale  of  pifftDership  property,  the  receipt 


by  the  assumed  principal  of  the  money 
received  on  the  sale  is  a  ratification  of 
the  agency,  and  an  adoption  of  the 
means  by  which  it  was  obtained.  And 
whan  the  purchaser  was  ignurant  of 
the  existence  of  the  partnership,  the 
other  partners  need  not  be  joined  in  an 
action,  to  recover  back  the  money 
paid,  for  fhind  on  the  part  of  tM 
a^ent,  or  for  mistaka  {Leslit  agu 
TTtfey,  47  if.  F.,  64&) 

9.  The  declared  principal  becomes  liable 
immediately  upon  the  receipt  of  the 
money,  ana  his  subsequent  division  of 
it  among  persona  who  were  strangers 
in  the  transaction  to  the  plaintiff 
cannot  affect  bis  liability.    (  IcL) 

Set  Baioeb  and  Bankimo.    {47  A".  F.) 
Railroad  Corforatiohb.    {Id.) 

10.  It  is  well  settled  that  a  debtor  is  au- 
thorised to  pay  an  agent  any  sum 
which  is  due  upon  a  security  which 
has  been  entrusted  to  the  agent  bj 
the  holder,  for  the  pnrpose  of  oolleotr 
ingany  part  of  it;  as  where  the 
agent  'has  been  authorized  lo  receive 
the    interest  only,    but  receives   the 

Srincipal.  (  Doubleday  agt.  Krett,  GO 
iarb.f  181.; 

11.  Indeed  the  authorities  go  to  the  ex- 
tent of  holding  a  pa;rment  valid, 
made  to  an  agent  who  is  merely  en- 
trusted with  me  possession  of  the  se- 
curity, wilhoat  expi«S8  authority  to 
receive  or  collect  any  part  of  it.  The 
ostensible  authority  attributed  to  a 
party  to  whom  is  entrusted  an  instru- 
ment to  secure  the  payment  of  money, 
is  to  receive  payment  according  to  its 
terms.    ( Id.) 

12.  Although  an  indorsement  is  requisite 
to  render  a  note  negoiiable,  it  is  not 
necessary  to  the  validity  of  a  pay- 
ment. A  delivery  of  liie  note,  tu  tne 
maker,  is  all  that  is  re<}uired,  upon 
the  payment  thereof,  either  to  the 
payee  or  his  agent.    (Id.) 

See  CoNBiONOE    akd    Conbigkbb.    60 

Barft,. ) 
Common  Carrikr.    (4  LamtiMg.) 
Imsurascb     (Id.) 
Judgments.    (Id.) 
Notes  and  Bills.    {Id. ) 
Penalty.    {Id.) 
Separate    Estate  .of  Makbiibd 

Women.    (Id.) 

PBINCIPAL  AND  SUBETt. 

1.  Deltodant  gnaranteed,  that  B.  At  8. 
should  receive  and  pay  for  a  steam 
engine  and  two  boilers,  of  a  given 
capacity  and  power,  particularly  dea- 
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cribed,  at  an  agreed  price.  By  an  ar^ 
mngement  of  the  principals,  without 
the  assent  of  the  sarety,  au  engine  with 
three  boilers,  and  of  a  greater  capacity 
and  power,  at  an  additional  price,  was 
kubtttituted : 

Mttd,  that  the  change  in  the  oontract  was 
a  material  one,  imposing  entirely  new 
obUgations  upon  the  contractiug  pur- 
ties,  and  discharKcd  the  soretjjr  from 
any  liability.  (wcaU  agt.  Smith,  46 
ja.  r.,  93.) 

8ee  Husband  akd  Wifb.  (46  Xf.  T.) 

3.  The  sarety  upon  a  promisory  note  is 
nut  discharged  from  liability  by  neg- 
lect of  tlie  payee  to  proceed  upon  request 
after  maturity,  for  its  collection  against 
the  principal  debtor,  where  the  latter 
is  insolvent  at  the  time  of  the  request, 
and  so  remains,  and  the  debt  is  uncol- 
lectible from  him.  {Field  agt.  CvktUVf 
4  Lannng,  195.) 

&  Crai^  agt.  Parkis  (40  N.  Y.,  181)  dis- 
tiuguishM.     (Id.) 

Set  LsABB.    (4  LoHM^.) 

PRINCIPAL  IN  SECOND  DSaBEE 

Se$  Eyidbncb.    (4  Lantvng.) 
iMDXCTMBirr.     {Id.) 

PRIORITY. 
Se9  Cbbditobs.    (  60  Bari^) 

PRIVATE  WAY. 

L  The  extent  to  which  the  owner  of 
land  may  intei'fere  with  the  use  of  a 
private  way,  to  which  it  is  subject,  by 
gites  or  bars,  depends  npon  the  pur- 
poses for  which  the  way  is  used,  and 
the  necessity  for  their  erection  to  pro- 
tect his  property.  {Suten  agt.  YtnMg, 
4  Liumufff  63.*) 

%  In  the  case  of  a  way  over  agriculturil 
land,  for  the  benefit  of  owners  of  the 
aame  description  of  lands,  the  fair 
criterion  of  extent  of  obstmction  is, 
whether  the  owner  of  the  servient 
estate,  having  no  interest  to  embarrass 
his  own  user  of  it,  would,  for  the 
protection  of  his  other  propei-ty,  be 
likely  to  erect  such  obstructions.  In 
^^vry  case,  the  question  is  for  the 
Jury.    M.) 

PRIVITY  OP  CONTRACT. 
JSke  Aonoir.    (i  Laming.) 

COKTBAOX.     {M,) 


PRIVILEGED    COMMUNICATION. 

1.  The  proprietors  ijf  a  mercantile  a^ncy 
enga^ped  in  collectiug  and  publishing 
for  circulation  among  all  its  patrons, 
information  as  to  the  standing  ana 
financial  credit  of  merchants  and 
traders,  are  liable  for  a  false  report 
thus  disseminated,  injurious  to  the 
credit  of  the  subject  of  it,  althongh 
made  in  good  faith  and  upon  informa- 
tion deemed  reliable.  Snob  a  com- 
munication is  privileged,  only  when  it 
is  confined  to  those  haying  an  interest 
in  the  information.  {SuTUterlin  et  oL 
agt.  Bradttneet  daL,  46  N,  T,,  188.) 

PROCEEDINGS  FOR  BONDING 
MUNICIPAL  CORPORATION& 

See  Railboad  Mukxcipal  Bovdb.    (4 
LaHting.) 

PROCEEDINGS  FOR  CONTEMPT. 

See  ExBOUnOH.    (4  Zaiutiy.) 

PROCEEDINGS  IN  REM. 

See  Fbdbbal  Coubts.    (4  Lanting,) 

PROMISE      FOR     BENEFIT     OF 
THIRD  PERSON. 

See  CONTBACT.    (46  iT.  F.) 

PROMISE  TO  ONE  FOR  BENEFIT 
OF  ANOTHER. 

See  Action.    (4  Lanting.) 

PROMISSORY  NOTE& 

See  Bills,  Notbs,  Chbcks.   (47.  If,  T.) 

1.  Where  the  defendant,  at  the  time  of 
making  a  promissory  note,  was  not 
under  arrest  or  imprisonment,  but  was 
at  his  residence  in  this  etaie,  where 
he  had  committed  no  criminal  offense 
for  which  he  couH  be  arrested  or  im- 
prisoned ;  haying  made,  at  most,  as 
was  alleged  by  Uie  payee,  only  some 
fraadalent  representations  in  respect 
to  the  value  of  land  upon  which  he 
had  a  mortgage  that  he  hud  sold  to 
the  payee  of  the  note ;  which  sale,  and 
the  representations  that  induced  it, 
weni  made  in  the  State  ot  Illinois  ;  it 
wofAeM  that  as  there  was  no  gronnd 
for  the  defendant's  arrest,  in  either 
State,  on  a  criminal  charge,  or  for  bis 
being  taken  to  Illinois  in  any  criminal 
proceeding  for  such  fraud*,  a  threat  of 
such  an  arrest  eonsti luted  no  defense 
to  an  action  npon  the  note.  (  JTmuw 
agt.  Byde,  60  Bcar^,  80.) 
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3;  Wh«r«  in  aii-a«lkm-apoo  apioaiMorj 

not«,  the  ctue  does  not  show  that  the 

note  WB*  negotiable,  itt  neffoCiability 

will  not  be  pi-eeomed.    (  Jwona  agt. 

WnUiams,  Id.  346.) 

S.  If  a  note  ia  not  negotiable,  the  aa- 
■ignee  takes  it  sabjeottoall  defenses 
oi  the  maker  ayainsi  the  payee; 
whether  it  be  dne  at  the  time  of  Uie 
asaignnent  or  uot ;  the  same  as  the 
hol&r  of  a  negotiable  instrument 
does,  who  takes  itafter  it  has  become 
doe.    {Jd.J 

Ste  Answbk.    (  60  Bof^t,) 
Obnbkal  lasuB.    (JSL) 
Marrikd    WoMBir.    ( Id,) 
Mbnackb.    {Id,)  I 

Principal  ard  Aobvi.     ( Id.)i 
Usury     (Id.) 
KoTBA  AHD  Bills.    (4  LmmM0k) 


PBOPEBTY  EXEMPT  FBOU  EXE- 
CUTION. 

8m  ExBGunoir.    (4  Lamrimg.) 

PROOF. 
8m  BviDBircB.    (A  Xoasuy.) 

PBOTBBT. 
As  BAincs  ABO  BAVKnca*   {€t  jOT.F.) 

PUBUCATION. 

As  Partitioh.    (  60  Barh,,) 

PUBLIC  OFFICER. 

1.  Instrootions  to  the  {ory,  to  the  effect 
that  a  pablie  oAoer  mar  be  held  liable 
for  the  nialicioasness  oi  his  motiyes  in 
the  performanctf  of  acts  assumed  to  be 
fully  authorized  and  warranted  in  law, 
are  erroneous.  {MorcM  agt.  Jf cZesnUt 
4  Xaann^,  28^) 

PURCHASE. 

8m  CoiVTRACT.    (4  Lansitu') 
8al«  or  Chattels.    (xIbL) 

Q. 

QUANTUM  MERUIT. 
8m  Railroad  Company,    (i  Lansing.) 
QUESTIONS  OF  LAW  AND  FACT. 
8m  Submission  ot  Contkovbjut.  (46 

-y.  r.) 


8m  Appbal.    (47  if.  F.) 
Costs.    (Jtf.) 
Eabbmbht.    i/ii) 
Nayioatioh.    (Jli.) 
RaUJIOAD  COBlHMtATIONB.     {Id.) 

Trial.    {Id.) 

1.  Where  a  fact  not  in  itself,  or  In  wkm 
of  atteudiDg  eirraaistanoes,  incredible 
or  improbable,  is  positively  and  dis- 
tinctly testified  to  oy  witnesses  who 
are  nuimpeached  ans  unoontradicted, 
it  is  error  if  the  conrt  sabmit  it  to 
decision  of  the  jnry.  (£a6iaso»agk 
Mclfanuif  4  Lafuing,  380.) 

8m  fijBCTM  BNT.    (4  Lamtimg) 
EVIDBNGB.     {Id.) 
Insurancb.    {Id.) 
JinMB's  Chargb.    {Id,) 
PriyatbWat.    {Id.) 

QUO  WARRANTO. 

8m  COBFOKATIOMS.     f47  if.  T.) 


R. 

RAILROADS. 

1.  In  an  action  against  a  railroad  com- 
pany for  ccMMtfi^  death  Jrom  nt^igtne^ 
It  appeared  from  the  plaintiff's  tesii- 
mon  Y,  that  the  daj[  was  Yery  stormy — 
wind  high,  blowing  hard  and  snow 
falling  Yeiy  fast,  woich  made  it  difll* 
enlt  to  see  a  train  of  cars  at  the  place 
where  the  highway  erossed  the  rail- 
road, more  than  six  or  eight  rods  dis- 
tant; ths»  i«st  befiws  me  deceased 
attempted  to  cross  the  track  with  his 
horses  and  wagon,  a  carman  with  a 
load  crossed  the  track,  and  there  were 
other  teams  approaching  the  track  be- 
hind that  of  tne  deceased.  (iTac^^brtt 
agt.  if.  F.  Owl  <» Hii4mnB.M,B.  Oo, 

SL  The  driYets  o^  other  teams  stopped, 
seeing  the  approaching  engine,  and 
cried  *'  whoa**  to  the  deoeasea  iust  be 
fore  he  got  on  the  track ;  the  deceased 
did  not  regard  ft  bnt  dniYe  on  and  was 
instantly  strack  and  killed.  {Id,) 


X  The  witnesses  testiied  that  as  the  sn- 
gine  was  spproachiag  the  track  the  bell 
was  not  rmg  nor  was  the  whistle 
blown ;  the  train  was  mnning  at  the 
speed  at  abont  20  miles  an  honr.  and 
tnere  was  no  sign  indicating  the  cross 
ing.  Ths  railroad  track  was  higher 
than  the  land  on  either  side,  and  higher 
than  the  highway.  Near  the  oroMiing 
(in  fitir  weather)  a  train  could  be  seen 
for  A  distance  of  1400  fsct  In  one  dires- 
tion,  and  an  eighth  of  a  loile  ui  ths 
other.  (/A)       ^ 
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4.  The  plaintiff  wns nontuitgd «t tb«  eir- 
eait,  on  the  ground  that  the  deceased 
was  himself  gnilty  of  negligence  .* 

Meld,  by  the  general  term,  on  appeal,^ 
that  the  eonrt  committed  an  error  in 
reiufiing  to  ttubmit  the  question  of  oou- 
■earring  negligence  of  the  deceased  to 
the  jnry.  Had  the  day  been  a  fair  one 
HO  that  there  was  notHing  to  prevent  a 
person  from  seeing  and  hearing  an  ap- 
proaching train,  the  de<'eH86d  would 
oavo  been  chargeable  wiih  the  gross- 
est uegligenoe.  {Id. 

&  On  a  trial  of  this  kind,  the  plaintiff  is 
not  boand  to  disprove  ii^fintuiUvely  his 
own  uegli|fence.  But  where  on  the 
trial  there  is  evidenee  of  negligence  on 
the  part  of  the  plaintiff,  whether  it 
comes  from  plaintiff's  or  defendants 
witnesses,  the  plaintiff  'must  overcome 
it,  in  order  to  entii  le  himself  to  recover. 
In  this  wav,  and  in  this  way  only,  is 
the  plaintiff  bonud  to  disprove  bis  own 
negligence.  Ud.) 

6.  Where  the  owner  of  freight ;  which 
is  to  be  carried  b^  several  railroad 
companies  before  it  reaches  its  final 
destination,  enters  into  a  special  con- 
tract with  the  railroad  company  from 
where  it  starts,  to  carry  the  freight,  for 
.a  specified  price  to  a  certain  station, 
which  is  the  termination  of  the  route 
of  said  railroad,  aiid  there  to  be  deliv- 
vered  to  another  railroad  as  a  connect^ 
fng  line,  the  owner,  in  consideration  of 
the  reduced  price  on  the  freight,  agree- 
ing to  assnme  the  risk  of  fire  and  other 
eontingeneies,  which  risk,  and  the 
other  stipulations,  are  made  apptica 
ble,  by  tne  general  printed  form  of 
the  contract,  to  all  the  other  com- 
panies, is  not  a  tktvu^h  canlraet,  which 
enables  the  companies  after  the  first, 
-  to  avail  themselves  of  the  owner's 
special  agreement  with  the  first. 
{Bdbcock  agL  The  Lake  Share  S  Mich, 
Sovthem  Jtt.B,  Co.,  ante,  317). 

^.  The  latter  companies  take  the  freight 
under  the  liabiliy  of  common  carriers, 
and  if  the  froight  is  destroyed  by  fire 
while  in  the  possession  of  one  of  them 
it  is  liable  as  a  common  carrier,    (/d). 

5.  It  must  however  appear  to  be  clear 
by  the  special  contract  of  the  owner 
with  the  first  railroad,  that  it  was  in- 
tended to  cover  only  the  route  of  that 
load.  And  in  oonstming  such  a  con- 
tract, the  printed  form  must  ^ve  way 
to  the  written  word  where  it  is  incou- 
sisteut  with  the  latter.  {Id), 

9.  Two  boys,  one  twel^®  i^nd  the  other 
five  years  of  age — ^ihe  eldest  leading 
the  youngest  by  the  hand,  undertook 
to  cross  liie  Second  Avemiei  from  west 


to  east,  near  38th  Street  in  the  dty 
of  Kew  York,  about  noon  in  the  day ; 
a  Second  Avenue  street-car  was  ap- 
proaching them,  and  about  ninety  or 
a  hundred  feet  south  of  them,  upon  an 
up  grade,  when  they  reached  the  wes- 
terly rail  of  the  railrosd  ;  and  after  the 
eldest  bov  had  cleared  the  easterly 
track  and  the  horses,  the  off  horse 
struck  the  voongest  bo^ — who  was  a 
little  behina.  knocked  him  down  and 
the  forward  wheel  of  the  car  ran  over 
him  and  severed  his  right  arm  near  the 
shoulder.  [PendrUl  agt.  Second  Av€, 
B,B.  Co.,  anU,  399.) 

10.  On  the  trial  the  testimony  showed 
that  the  car  io  which  was  but  a  few 
passei^pers,  was  driven  with  great 
rapiditv — so  much  so  that  the  witness 
would  DC  unable  to  get  on  or  off  it ;  that 
the  driver  stood  on  the  front  platform 
leaning  his  shoulders  against  the  oar, 
with  roose  reins  which  he  was  swing, 
iug  op  aad  down  upon  the  horses  to 
nrge  them  to  gieater  speed ;  that  with 

E roper  driving  and  care  the  ear  could 
ave  been  stopped  within  sixteen  to 
twenty-two  feet,  and  the  eoUieion 
avoided : 

Eisld,  that  this  iadgment  dismissing  the 
complaint,  and  the  order  denying  u  new 
trial  upon  the  Judges'  minutes,  ap- 
pealed from,  be  set  aside,  and  a  new 
trial  ordered.  (Id.) 

11.  Where  the  employee  of  a  railroad 
company  (a  conauctor),  nnder  a  mis- 
take of  facts,  or  of  judgment,  ejected  a 
person  from  the  car  in  which  he  was 
a  passenger,  which  act  wai>  not  justified 
by  the  passenger's  misconduct : 

ffeld,  that  the  company  was  liable.  So, 
also,  where  there  was  justifiable  canse 
for  ejection,  but  excessive  force  was 
nsed  (not  wanionlyor  malicionslv). 
{Higgins  agt.  The  W.  T.  and  B,  'B, 
(7o.    46  N.  r.,  23.) 

12.  RHilroadcorporatior.s  are  not,  in  the 
purview  of  the  tax  laws,  non-rebidents 
of  any  town  in  which  they  possess 
lands;  such  lauds  are  to  be  aaseased 
against  tbem,  the  same  as  against  in- 
habitants of  the  town,  and  not  as  non- 
resident lands.  ( The  Pwple  ex  ret.  agt 
Casiity  et  aL  46  li.   T.,  46.) 

13.  The  word  s" laborer  "  and  "labor,*' 
as  nsed  in  the  general  railroad  art  of 
1850  (sec.  12,  chap.  140,  laws  of  1860), 
which  gives  a  laborer  a  claim  against 
the  company  for  the  indebtedness  ot  a 
contractor  in  certain  cases,  and  to  a 
limited  amount,  are  nsed  in  their  ordi- 
nary and  usual  sense,  and  imply  the 
personal  service  ard  work  of  the  indi- 
vidual designed  to  be  protected.    The 
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former  does  not  inrlnde  one  who  con- 
traci6  for  Hud  funiiMlics  ihr  labor  and 
eerviee  of  others^,  oi  who  contnicta  for 
and  liirnisimn  a  team  or  leHms  for  work, 
\s'herh**r  with  or  without  his  own 
services.  [Balch  agr.  N.  Y.  S  O.  if. 
B.  B.  Co..  46  N.  Y.,  5*21.) 

14.  PanaenKer  depots;  convenient  and 
proper  plitces  for  the  storing  and  keep- 
ing of  cars  and  loc  irootives ;  proper, 
eecare  and  convenient  places  for  the 
receipt  and  delivery  freight^  and  for 
the  safe  and  ttecnre  Weeping  of  property 
between  the  time  of  its  receipt  and  dis- 
patch, or  after  its  arrival  and  dis- 
charge, and  befor<)  delivery,  are  among 
the  acknowledged  necessities  for  the 
ranning  and  operating  a  railroad,  and 
the  right  t<o  take  lands  for  those  pur- 
poses, is  incladed  m  the  grant  of  power 
given  bv  the  general  railroad  act  as 
amended  in  1869  f^laws  of  1869,  chap. 
2^17,  sec.  1^,  which  aiitho rises  railroad 
corporations  to  acquire  real  estate  *'  for 
the  purposes  of  iti»  corporation,  or  for 
the  purpose  of  running  or  operating" 
ill  i-OHd.  (/a  rt  N,  Y.  4b  B.  B.  B,  Co. 
agi.  Kip,  46  N.  F..  564.) 

15.  The  B.  6l  N.  F^  R.B.  Co.  and  the  B. 
6l  L.  R.  K.  Co.,  both  of  whose  lines 
run  throtigii  the  village  of  Tonawanda 
to  the  city  of  Bnffalo,  entered  into  an 
agreement,  by  which  the  right  of  way 
on  the  line  Hflopted  by  the  B.  St,  L.  &. 
R.  Co.  was  to  be  procured,  and  the 
grading,  &c.,  to  be  done  at  Joint  ex- 
pense, each  compiiny  to  lay  one  track 
at.  its  own  expense.*  The  B.  &  L.  R. 
R.  Co.  WHS  engaged  in  constructing  its 
track,  when  it  was  consolidarcd  with 
other  companies  into  the  N  Y.  C.  R. 
R.  Co.,  which  latter  company  com- 
pleted the  track  and  ran  it«'  trains 
over  it  from  Lockport  to  Buffalo. 
The  B.  &  N.  F.  R.  R.  Co.  never  laid' 
any  trmk  upon  the  line acqiiired  under 
the  agi-eement  The  N.  Y.  C.  R.  R. 
Co.  entered  into  an  agreement  with 
the  B.  Sl  N.  F.  R.  R  Co.,  hy  the  t«rms 
of  which  it  acquired  the  right  to  use 
the  ruad.  pro[>erty  and  franchise  of  the 
latter  during  its'  corporate  existence. 
By  its  charter  the  latter  company  was 
aiirhorized  to  charge  four  cents  a  mile 
for  tranAporting  paRsengers.  Sul>se- 
qnently,  und^r  the  provisions  of  chap. 
9^,  laws  of  1855.  the  N.  Y.  C.  B.  R. 
Co.  aequirad  ail  the  stock  of  the  B  & 
N.>  F  R.  R.  Co.,  and  filed  the  required 
certificate  with  the  secretary  of  state: 

Htld,  tliHt  the  contract  between  the  N. 
T.  C.  »nd  the  B.  &  N.  F.  R.  R.  Cos. 
was  valid.  By  it  the  former  became 
the  Ie8see  of  the  latter  witjiiu  the 
meauinv  of  the  statute  of  1855,  and  by 
a  compliance  with  the  provitioni  of 


that  statute,  became  vested  with  all 
the  property  and  franchises  of  the  lat> 
ter,  including  ihe  right  to  charge  four 
p  cents  a  mile  over  its  track,  but  this 
right  did  not  extend  to  the  track  con- 
structed by  the  B.  &  L.  R.  R  Co.,  or 
by  the  N.  x .  C  R  R.  Co.,  its  successor. 
{FUhtT  agt.  Tkt  N.  Y  O.  A  B.  B.  B 
B.  Cos,,  46  A.  F.,  644.) 

16.  Under  the  provisions  of  the  act  of 
1867,  to  prevent  extortion  by  railroad 
companies  (chap.  185,  laws  of  1857^, 
only  one  penalty  of  fifty  dollars,  to- 
gether with  the  excess  of  fare,  can  be 
recovered  for  all  acts  committed  prior 
to  the  commencement  of  the  acciun. 

17.  A  recovery  can  be  bad  under  this  aet 
by  a  party  who  had  paid  the  excessive 
fare  when  riding,  simply  for  the  pmv 
pose  of  obtaining  the  penalty.    {la.) 

See  Common  Carrier.    (i6i\r.  Y.) 
Town  Bonding.    (Id.) 

18.  Plaintiff,  a  passenger  upon  defend- 
ant's car.  desiring  t(>  a'ight,  misaed- 
out  upon  the  platform  and  requested 
the  conductor  to  stop  the  car.  and 
refused  to  get  out  until  the  car  had 
come  to  a  full  stop ,  wheren}K>n,  and 
while  the  car  was  in  motion,  he 
threw  her  from  the  car  with  great 
violence  out  upon  the  pavement, 
wherebv  she  was  seriously  injured. 

ffeldy  that  the  act  was  a  wanu>n  and 
wilful  trespass,  not  in  the  (lerformHiice 
of  any  duty  to,  or-  of  anv  ac*.  author* 
ised  by  defendant,  and  tfiat  defendaut 
was  not  liable.  (/«aac9  agt.  TU  3(i 
Ave,  B.  B.  Co.,  47  N.  Y.,  122.) 

19.  In  proceedings  for  the  condemnation 
of  lands,  auder  the  provisions  of  the 
act  incorporating  the  B.  and  A.  R.  R. 
Co.  Laws  of  l^K,  chap.  242,  and  of 
1843,  chap.  169),  judgment  creditors 
were  not  required  to  be  made  parties. 
They  are  in  no  sense  "  owners**' 
Upon  the  completion  of  the  proceed- 
ings, and  payment  of  the  compenftation 
to  the  owner,  the  company  acquired 
the  light  to  the  possesitiou'and  use  of 
the  lands  free  from  all  jndgiuenr  liens. 
IWaUon  agt.  Tk4  A',  t.  B  B.  Co.,  47 
N.  jr.,  157.) 

20.  Where  the  conductor  upon  a  railrond 
has  been  instructed  by  the  company 
to  demand  of  every  passenger  a  cer- 
tain fare,  and  to  remove  from  the  car 
any  passenger  refusing  to  pay  the 
saine ;  if  .the  company  has  not  the 
right  to  demsnd  tne  required  fare,  it 
is  liable  for  any  foi*ce  used  upon  the 
person  ot  a  passenger  in  an  attempt 
to  execute  such  order;  if  it  hfl«  *.'4* 


NEW  YORK  PRACTICE   REPORTS. 


623 


DigMt 


right  to  the  fare  and  the  oonduotor, 
acting  in  the  performance  of  hi^  daty, 
exceedH,  thran^h  zeal  or  imiHsiaositj 
of  temper,  rhe  de^^ree  of  force  uecea- 
eary  and  pn>per  to  accomplieh  the 
parpoee  of  removal  and  injunr  re- 
en  I  re,  the  company  is  also  liable. 
{Jtthtisov  agt.  2rf  Avi  R.  B,  Co.,  47  JV'. 
r.,  274.) 

SI.  The  qaeetioD  whether  the  act  coca- 
sioniu^  the  injnry  was  wilful  and 
maiiciouB,  or  was  mintakenly  con- 
ceived to  be  a  necessary  ase  of  force 
to  effect  the  reniovnl,  is  a  qtiestioD  of 
fact  lor  a  jury.     {Id.} 

See  Common  Carriers.    (47  y.  F.) 
Eminbnt  Domain.    (Id.) 
Nkglioknce.    {Id.) 
Town  Bonding.    [Id.) 

32.  In  an  action  aiyrMinst  a  railroad  corn- 
pan  v,  to  recover  duniajyres  of  the  de- 
fendant, for  caiitiing  the  death  of  the 
plaintiffH  intesiare,  a  brakeman  in  its 
employ,  by  negligence,  the  defense 
was  that  the  intestate  was  gailty  of 
negligence,  or  wnnt  of  care,  which 
eontributed  to  his  death,  in  being  ab- 
sent from  his  nost,  at  the  time,  and 
omitting  to  apply  rhe  brakes.  And 
the  evidence  rendered  it  more  than 
probable  that  bot  loruach  absence, 
his  life  wonid  not  have  been  endang- 
ered. Held  that  ir,  was  erroneoas  for 
thejndgeto  leave  it  to  the  jury  to 
determine  whether  the  inteptate  being 
absent  from  his  post,  warming  or  en- 
joying himself  by  a  fire,  was  gnilty 
ol  contributory  negligence ;  whether 
the  absence  of  a  caboose  did  not  au- 
thorize him  to  leave  his  post,  in  a  cold 
morning;  and  whether  the  train  be* 
ing  on  an  ascending  gmde,  he  had  not 
a  right  to  suppose  his  services  were 
not  as  likely  to  be  called  in  re- 
quest as  they  would  be  on  a  down- 
!  ward  grade.  (Strong  agt.  The  Bot- 
tom and  Albany  Mailroad  Chy.  60 
Barb,.  30.) 

33b  And  that  it  being  probable  that  the 
jury  vrere  influenced  by  these  consid- 
era'tions.  so  submitted  to  them,  it  was 
a  proper  case  for  a  new  trial.        (  Id,) 

34.  The  defendants  owned  and  operated 
two  tmcks  between  Syracuse  and 
Rochester,  upon  dilferentrontes.  one 
of  which  ( the  Auburn  route)  was 
longer  than  the  other,  and  upon  which 
forty -five  cents  moi-e  was  charged,  for 
passenger  fare,  than  was  charged 
upon  the  shorter  route  (  via  Palmyra.) 
The  plaintiff  purchased  a  ticket  at 
Syracuse,  for  Rochester,  which  bad, 
upon  the  face  of  it,  the  words  *'  via 
Palmyra."  paying  therefor  the  lesser 
fare,  and  got  iipou  a  train  bound  for 


Rochester,  by  the  Anbnm  roitte 
Upon  exhibiting  his  ticket,  the  conduo* 
tor  told  him  that  he  was  on  the  wrong 
train  ;  that  he  could  not  go  to  Roches- 
ter on  that  train  unless  he  paid  forty- 
five  cents  mora;  and  that  the  ticket 
would  carry  him  to  F.  (  the  next  sta- 
tion) and  no  further.  The  plaintiff 
said  heexpe^cted  to  go  through  on  that 
train,  and  would  not  pay  any  more. 
The  conductor  thereupon  marked  the 
ticket,  with  his  punch,  and  rernnied  it 
to  the  plaintiff.  He  again  came  to  the 
plaintiff  and  asked  him  it  he  wa«  go- 
ing to  pay  the  additional  iorty-iive 
cents,  and  oeing  answered  in  the  neg- 
ative, he  told  the  plaintiff  he  must  get 
off  at  F..  and  on  arriving  there,  order- 
ed the  plaintiff  to  leave  the  train,  and 
upon  his  refusal,  put  him  off  the  cars, 
as  he  was  requirea  to  do,  by  his  in- 
structions. Jh  an  action  to  recover 
damages  for  such  ejection,  the  referee 
repotted  in  favor  of  the  plaintiff,  ou 
the  ground  that  the  conductor,  instead 
of  punching  the  plaintiffs  tioket, 
should  have  expelled  him  from  the 
cars  upon  discovering- that  his  ticket 
was  by  the  other  route,  and  his  refus- 
ing to  pay  the  additional  fare.  Held 
that  this  was  erroneous.  That  the 
conductor  was  under  no  obligation  to 
the  plaintiff  to  eject  him  from  the  cars, 
at  any  time  before  he  should  arrive  at 
the  point  to  which  he  was  entitled  to 
travel,  on  his  ticket,  so  long  as  he 
persisted  in  remaining  on  the  train. 
{AdwiniBKt.  Tke  Nta  Tork Central 
Etc   Bailroad  Co.,  60  Barb.,  5&0.) 

25.  That  the  plaintiff  having  taken  this 
train  through  his  own  fault  or  inatten- 
tion, his  voluntary  continuance  upon 
it,  after  being  fully  notified  of  the 
consequences,  must  be  deemed  an  elec- 
tion, on  his  part,  to  abide  b^  the  regu- 
lation of  the  company,  since  it  was 
one  lawful  and  proper  to  be  made  and 
to  enforce.    ( la.) 

26.  A  railroad  company  is  chargeable 
under  Keciion  12  of  the  general  rail- 
road act  (Jmwb  of  1850,  chap.  140), 
with  services  rendered  on  a  ipuintum 
meruit,  as  well  as  for'  a  stipulated 
pi-ice.  {Chapman  agt.  Blade  Rvper 
Bailroad  Company,  4  Laneiny,  96.) 

2r.  The  notice  provided  for  by  section  13 
is  in  time,  if  served  within  twenty 
days  after  renderinff  the  last  day's 
service  claimed.    [Tai) 

28.  It  may  be  served  on  the  chief  en* 
gineer  of  the  road ;  ihe  beotion  upon 
which  the  work  is  performed  beingf 
nevertheless,  under  the  immediar^ 
charge  of  an  assistant  engineer.    {Id,) 
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S19.  The  oondactor  of  as  ezpreM  train  of 
can  may  lawfully  stop  tiie  traiu  and 
expel  a  passenger  who  holds  a  ticket 
to  a  station  between  the  place  where 
fare  is  demanded  and  the  first  station 
at  which  the  train,  by  the  pabiished 
time  tables,  is  to  stop,  if  sneh  passenger 
refuse  te  pay  the  fare .  which,  in  ad- 
dition to  the  snm  paid  for  his  ticlcet, 
woald  entitle  him  to  ride  to  such 
latter  siation.  And  this  is  so,  notwith- 
standing the  train  may  occassioually 
stop  at  the  station  for  which  the  pas- 
senger has  a  ticket,  if  at  the  time  the 
fare  is  demanded,  facts  do  not  exist 
which  call  for  its  stoppage  there. 
{Fink  atfi.  Albany  and  Su$^[ueha%na 
SaUroad  ComjpaHjf,  A  LaMinff,  147.) 

80.  Where  the  conductor  of  a  train  of 
care,  in  good  faith,  and  wiihoat  rio- 
lence,  expels  a  passenger,  the  railroad 
company  is  not  liable  for  anyching  be- 
yona  the  aetaal  damages.    {Id, } 

£ke  Common  Cabribrs.     (4  Lanmff.) 
Contract.    {Id) 
fiijLBOAD  Municipal  Boniw-  ( Ja.) 

RAILROAD   MUNICIPAL  BONDS. 

1.  The  validity  of  an  application  to  bond 
a  municipal  corporation  for  railroad 
purposes,  under  the  act  of  1869  (chap. 
§07,  p.  1303),  must  be  determined  by 
the  state  of  the  law  at  the  time  it  is 
made.  {Pe^ex  rel  Hoag  agt.  P^ck, 
A  Laming,  k28^) 

%  The  statntes  contemplate  that  the 
railroad  company  shall 'oe  incorporated 
before  the  proceedings  can  be  lawfully 
taken  ;  but  do  not  require  the  fact  to 
be  proved  before  the  jud^,  or  stated 
with  especial  particularity  in  the  peti- 
tion. The  statement  that  the  company 
in  view  is  a  railroad  eompany  in  this 
state,  is  sufficient.    {Id.) 

3.  They  reserve  no  authoritv  to  tax- 
payers for  withdrawing  their  consent 
from  the  application.  When  once 
given  according  to  the  pnesovibed  form, 
ft  becomes  urevooable  when  the  pro- 
ceedings are  aftm-ward  imiitmed  npon 
it.    {Id.) 

4.  The  county  judge  may  (by  express 
piovieion  of  law)  allow  now  parUes 
to  the  application ;  but  he  may  not 
•allow  au  applicant  to  withdraw  his 
name  from  the  petiticm.  (Id ) 

5.  A  town  is  not  deprived  of  the  power 
to  invest  its  bonds  in  a  railroad  naJied 
in  the  petition  by  reason  of  the  incor- 
poration and  partial  construction  of 
any  other  railroad  which  is  not  con- 
structed in  sach  town,  and  not  in  opera- 


tion within  its  limits,  and  not  taxed -or 
upon  its  asseasment  roll.    {Id.) 

6.  To  oonolnde  the  person  taxed  as  a 
subscriber  to  the  petition,  he  must 
either  subscribe  the  petition  himself, 
or  his  name  must  be  subscribed  by 
some  other  petson,  bv  his  direction  and 
in  his  presence.     {Id.) 

7.  It  will  not  be  presumed  that  a  signa- 
ture made  by  request,  by  a  third  per- 
son, was  made  in  the  presence  of  the 
party  makiag  the  request.    {Id,) 

S,  Joint   owners   or   occupants,  when 
taxed  as  a  partnership,  are  within  tha 
terms  of  the  aot  of  1871 ,  '*  a  tax-payer 
only.    {Id.) 

RATIFICATION. 

SuVravd.    (46ir.r,) 

Husband  akd  Wife,    lid.) 
Statittb  of  Fbadob.    (Id J 
Pbikcifal  and  Aobnt.  ^47  2f.  JT.) 
Tenants  in  Common.    {Id.) 
Trial.    {Id.) 

REAL  PROPBSTT. 

See  Easement.    (4  Lantiiig.) 
Pbivatb  Wat.    Hd,) 
SuBFAOE  Water.    [Id,) 

REAL  ESTATE  CONTRACT. 
See  Pabtxbb  to  Actions.   (4  Loaniy.) 

REBELLION. 
See  Contbaot.    (4  Laneing.) 
RECEIPT. 

See  ByiDBNCB.    (4  Laiumg,) 
Jddombnvs.    {Id.) 

RECEIVER. 

1.  Janes  M.  Gano,  a  dentist  ot  the  city 
ol  New  York,  was  appointed  reonaer  in 
this  action,  to  take  charge  of  the  projf 
erty  and  enectB  of  »he  defendant,  whion 
consisted  of  spool  silks  and  skein  silks, 
which  was  formerly  the  property  of  the 
plaintiff  and  defendant  as  copartcer^ 
and  which  silks  were  in  eases  like 
wardrobes,  and  contained  in  a  part  of 
the  second  floor  of  the  buildinir,  390 
Broadway,  N.  Y.,  8  feet  by  36  feet  in 
siie.    ((Jorey  agt.  Xoa^,  aate,  492.) 

3.  Under  the  order  appointing  the  re- 
ceiver he  was  authorised  to  sell  the 
property  at  public  or  private  sale,  and 
npon  a  private  sale  thereof  the  receiver 
cudmed  to  have  received   from  all 
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«imi«M  I8JS8  04*100  and  to  hairepaid 
oat4«,888  40-100.  TheM«xpeiidii«ret 
incladed  Jam  payments  for  alleged 
■ervicee  to  deputy  reoeiven,  kee[>e^i, 
the  ptainiHT  hi  the  uctioii,  plaiDtflT's 

-  ooaueel  and  the  receivei's  couneel. 
The  proceedings  werr  concluded  with- 

'  in  aboai  ihree  or  foar  aionihs.    {Id.) 

9-  On  determining  the  only  questions 
properly  before  ihe  court.,  to  w}t  ^  the 
fXbento*  the  poweis  of  the  recaiTer, 


eflbct  M  th«  original,  and  without 
proof  of  the  loos  or  destmetlon  of 
the  lattar.  lOiark  agk  Cltu-i,  47  if. 
r.,664.) 

BECOBDINa 
3m  FottB0U>M7BB.    (4  Latmnff.) 

BBCOBDS  OF  SUPBEME  COUBia 


Ihe  manner  in    wliich  he  dischargea 

bis  duties,  his  charges  therefor,  the- 

state  ot  his  Moconntt,  the  balance  dae 

by  hiiu  and  the  relief  to  b©  ijranied  to  \  REGOVBBY  OF  PEBSONAL  "FSLOF* 


See  EviDBKGB.    (4  £aa«uy.) 

JUt>ailKlIT8.     {I«L) 


insure  ihe.  pa^'nient  of  soch  balanee; 
*  0  and  on  discus8in>r  and  considering  fully 
the   powers  and  duties  of  receivers 
generally ; 

jiMd,  rbat  it  was  snfflcient  to  sa^r  that 
upon  his  oWii  nhowing,  the  receiver's 
eoudnci  in  tliis  case  had  been  reckless ; 
Chat  he  liad  deen  nnmindt'ul  of  the  sol- 
•mn  duty  which  he 'owed  to  the  court 
sbaiAippoinied  him  kiiiI  lo  ihe  interests 
•f  the  parties  and  their  ci'edi tors.  His 
charges  could  not  be  iiidorvnd  ns  neces 
Sary  expenditures  in  the  proper  ezecu* 
tion  of  his  trust,  or  uudpr  au^  order,  or 
in  the  couree  and  practice  ot  the  court. 
Their  Miuction  would  caat  dintfrace  and 
«eproach  upon  the  administration  of 
jiutice.     {2d.) 

d  A  receiver  who  steps  outside  the  order 
appointing  him,  and  assumee  the  iH>le 
of  an  actor  without  the  consent  of  or 
notice  to  the  parties  or  the  court,  ainat 
iMtenght  that  liie  law  will  hold  him 
loa  'Strict  account,  and  that  the  conrt,  ^ 
en  the  fiiml  -(latfHage  of  his  accounts.  ] 
will  not  ratify  any  expenditure  unless ; 
the  same  lias'Deen  necessarily  incurred ; 
Ibr  the  benefit  of  the  estate.    j^Id.) 

Sie  OnBDiTOKS.   j  60  Bath.^) 
BEGOBD. 

Ae  S^BBIOK    JCDGMBMT.       (46  If.  T.) 

1.  The  record  of  an  assignment  of  a 
'  mortgage  is  constructive  notice,  as 
againitt  a  grantee  of  the  mortgagor, 
tmiiihe  mortgagee  can  no  longer  deal 
with  tlie  mortgaged  interests;  aad  a 
.  flnbseonent  discharge  or  re^ase  of  the 
lien  or  the  mortgage  executed  by  him 
is  invalid.  {Beldm  agt.  Meeker^  47  If. 
r.,  307.) 

,SL  Uader  the  provisions  of  section  17, 

.    1  B.  S.,  p.  750,  a  record  of  a  convey- 

#ace  duly  recordeii,  or  a  transcript 

tberaof  duly  certified,  is  made  original 

smI  primary  evidence,  and  may  be 

,   iAMMMttced  m  evidence  with  the  %Mue.  | 


EBTY. 
See  Damages.  •  (4  Lunnnff.) 

BECOVEBT   OF    BEAL    E8TATK 
See  EjaomnT.    (4  Laiiui%g.) 

BECOVEBT. 


See  JlTDOMBHT. 

Penalties, 
coittbact. 


(46  N.  r.) 

(47iv;*r.) 


BEDEMPnON. 
See  Caubb  of  Aotiov.    (46  if.T'O 

MORTQAGB.      (i(£.) 
.  aEFEREE. 

t 

See  ApTBAL.    (46  N.  Y.) 
CouMTKR  Claim,    (id,) 
Findings    of   Fa6t    and'  Law. 
^(Id.) 

Trial.    (7dL)  . 
Costs.    (47  N,  K] 
pRAOnoE     {Id.) 
•Trial.    {Id.) 
Bbport  of  Befbrbb.    (  60  Banh.^) 


:) 


beference. 

See  Lbrtation  op  Actions.     (47  iV. 
Y.) 
AppbAL.    (4  Lamting.) 

£VIDBN>0B.      (Id.) 
PRAOnOB.     {Id.) 

befobmation  of   CONTBACT. 


See 


Jteneinff.) 


ov  Jjh-w  AND  Fact.    (4 


befobmation  of  deed. 

1.  To  ecmstitute  a  defense  to  an  aetion 
of  ejeciment  on  the  gmund  that  the 
laagoage  and  leiral  effect  of  a*  deed 
•differs  essentially  from  the  intent  of 
tbia.9snii#^A  casssMist  be  ppsssatod 


Yoi*.  XTiTH. 


iO 
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which  woold  indooe  a  court  of  equity 
to  iiitei'poee  Hiid  reform  the  defective 
iiifttruiueui ;  uoi  that  it  is  abeolntely 
necesuHry,  iu  »uch  a  case,  that  a  judg- 
ment reforrainif  the  iusiraineiic  should 
be  nroiiouuced,  if  the  defendant  is 
content  to  waive,  or  does  uot  demand, 
such  full  relief.  For  the  jndgitoent 
that  he  i-ecover  in  theaciion  is  giving 
.  him  I  he  full  effecr,  so  far  as  the  iiile  to 
'  the  premises  in  controversy  is  concern- 
ed, of  a  reformation  of  the  deed. 
(  (7ras«eragt.  Benton^  60  Barh.,  216.) 

9l  But  the  conrr,  before  rendering  such 
'  a  judgment,  should  have  before  it   the« 
same  facts  and  parties  as  would  enable 
it  to  pronounce  a  decree  for  reforma* 
tlOD      iJd.) 

See  Ejectment.    (60  Barh.^) 
I]|UFEN8KS.    (4  Leaning.) 

REFORMED  CHURCH. 

Bu  Contract.    (4  Lanuing.) 
*     Religious  Couporations.     {Id,) 

RESCISSION  OF  CONTRACT. 

Su  Action.    ^4  Landng,) 

Mistakes    of    Law   and    Fact. 

{Id) 
Pkactick.    {Id,) 

REUGIOUS    CORPORATIONS. 

Set  Corporations.    (46  N.  T.) 

1.  An  jtppt'ftl  from  a  subordinate  to  a 
•'  .higher  tribunal  of  the  reformed  church, 
wiuves  olijoctidU  lo  ihe  decree  of  the 
latter,  for  want  of  jurisdiction.  (C(yn.- 
niii  «gt,  Befornud  Protestant  Dutch 
Church  of  jVeip  Protpectj  4  LcauUui, 
839.)  •    ^ 

%  A  written  declination,  signed  by  dif- 
ferent members  of  the  consistory,  or 
board  of  church  officers,  publicly  read 
in  j>i%»ence  of  the  congregation,  by 
which  iliey  decline  lo  art  further  as 
snch  oflicers,  under  the  then  present 
imstor  of  the  church,  sneceeded  br  acts 
on  the  part,  of  the  remaming  officers, 
of  tke  iinthorities  of  the  church,  and  of 
the  officers  declining,  showing  that  thd 
de<-linarioii  w»is  nor.  intended  as  a  resig- 
nation, thongh  erasing  to  art  *f.sOf8cers 
for  the  time;  and  there  being  no  act 
of  conduct  on  the  part  of  the  corpora- 
tion, or  any  of  ibi  members,  or  mithori- 
ties,  i^ccepiing  it  as  snch,  until  after 
'  the  pastor  had  ceased  to  be  such,  and 
'  the  declining  memlters  had  resumed 
•  their  duties  as  officers,  is  not.to  be  con- 
strued as  a  resignation.  Subsequent 
:    a«tion  of  the  eonsittory,  in  wbi«rii  the 


declining  members  being  a  majority 
thereof,  participated,  ik  regular,  and 
binding  upon  the  church.    {Id) 

See  Adverse  Possession.  (4  Lanriag.) 
Contract.    (Id.) 

REMEDY. 

See  Elbction     or     Rbmbdibs.      (46 
N.  Y.)  ^ 

Landlord  and  Tenant.    {Id,) 

REMITTITUR. 
i9ee  Appeal.    (46  JV:  F.) 

REMOVAL  TO  U.  S.  COURT. 

I.  Where  one  of  several  defendants,  «i 
the  time  of  tlie  commencmeut  of  the  ao- 
tian,  resides  in  this  state,  his  subse- 
quent removal  to  another  state,  will 
uot  authorise  the  court,  on  liis  petition, 
to  remove  the  can»e  into  the  *Unitea 

SiHies  courts.  {Dart  agu  -Walker,  oaCsL 
29,)  o  , »-«, 

2',  Under  the  act  of  Congress  of  July, 
1866,  one  of  sevei  al  defendants  who 
was  a  citizen  of  another  state  at  tli« 
time  of  the  commencement  of  the  ac- 
tion, may,  on  his  petiiion,  have  {h# 
cause  removed  into  the  United  St0tea 
court,  as  to  himself,  where  he  can 
make  it  appear  that  the  suit  is  one 
which  **  there  can  be  a  final  determine 
ation  of  the  controversy,  so  tar  as 
the  petitioning  defemlani  is  ooncented, 
without  the  presence  of  tlie  otiier 
defendants  as  parties  in  the  case." 
\Id,) 

3.  The  act  of  congress  of  1866,  and 
amended  in  1867,  concerning  the  re- 
moval of  causes  from  slate  courtfi,  **a( 
any  time  before  the  final  hearing  or 
trial  of  the  suit,'*  &c.,  is  unconelite^ 
tional,  and  invalid  us  divesiing  the 
state  courtaof  acquired  jurisdiction  in 
snzh  cases,  which  by  the  indieiai-y  aet 
of  congress  of  178d,  Is  made  concurrent 
wi^h  the  U.  S.  courts.  iStephene  agt 
Howef  ante^  134). 

4.  And  there  is  no  power  conferred  by 
the  constitution  of  the  U  S.,  upon  the 
federal  xovenimeut,  to  divest  a  staie 
courtof  its  jurisdiction  acquired  in  sudh.  < 
cases.  (Id.) 

5.  The  mandate  of  the  act  of  congress  of 
1789,  that  where  the  proper  steps  are 
taken,  which  entitles  defendant  to  the 
removal  of  a  cause  to  the  circuit  oonrt 
of  the  United  States,  the  state  court 
shall  '*  pix>ceed  nofanhei  in  theoinse,* 
is  obligatory  as  well  apon  a  eowi  of 
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appellHte  as  of  original  jnriedlctioo. 
{SoUien  Hgu  Patnam  Fire  Int.  Co.^  46 
N,  r,  1.) 

6w  Upon  an  application  to  remoTe,  it  is 
necessary  fur  defendant  to  show  as 
well  ihai  ihe  snit  was  commenced  ♦*  hy 
a  citisen  of  the  state  in  which  tlie  snii 
is  brought,"  as  thai  it  was  commenced 
**  against  k  citisen  of  another  state.'* 
A  netition,  ilierefore,  statimr  that  plain- 
tiff '*  it  a  citizen/'  is  insnfllcieui.  No 
legal  presnmption  ariKM  from  it  that 
he  was  a  ciiix«n  at  the  time  of  tiie  com- 
mencement of  ihe  action.    {Id.) 


I 


Tbsvimbr. 


BEPEAJi. 
Ste  Statutim.    (46  N.  F.) 

COUKT    OF  OYBK  and 

(47  N.  r.) 
Statutes.'   \Id.) 

REPLEVIN. 


8tt  Constitutional  Law.   (GO  B^rh^) 
Damaoks.     (4  Lantinff.) 

BEPOUT  OF  REFEREE. 

A  report  of  a  referee,  dii-ening  that  a! 
public  HtJ-eet  be  opened  thmogh  prop- 
erty ennnoi  be  sitstained ;  bat  the 
eoiirt  tnay  order  a  sale  of  lots,  with  a 
reserved'laiie  or  right  of  way,  com- 
mon to  the  lots  sold.  {Scott  agt. 
Gwemtey,  60  Barb.,  163.) 

RES  ADJUDICATA. 

1.  The  fact  of  ret  adjmdteata  is  not  to 
be  made  out  by  inferences.  An  es- 
toppel reqnires  strict  proof.  A  fact 
cannot  l>e  held  t6  have  been  adjudica- 
ted in  a  former  snIt,  nnlessit  so  ex- 
i)re88lv  apjieara  by  the' record,  or,  at. 
eaHt,  It  is  clearly  shown  by  evidence 
eUiunde,  that  it  was  determined.  {Bit., 
tell  agt.  KelUjffg,  60  Barb.,  617.)  ! 

8.  When  there  is  a  trial  by  the  court, 
tlie  judge  who  tried  the  cause,  Wiii^f 
required,  in  settling  the  case,  to  speti-l 

^  tf  the  facts  found  by  him,  and  his  cou-i 
elusions  of  law,  the  facts  thus  speci-{ 
fled  are  conclusive  ujwu  jhe  pariienj 
if  fuunded  on  sufficient  eridence ;  and 
there  is  no  reason  why  they^  should 
not  be  considered  as  ret  adjudtcata 
tor  ftir  pur|K>ses,  the  same  as  thougU 
eonrained  in  the  original  fiudiugs  of 
th<^iadge.    {Id.)  i 

See  Court  of  Appkals.       ( 60  Barh.,) 
Offick  and  Officer.    ( Id.) 

RESCISSION. 

Set  Contract.   (46  N.  T.) 


See  Vernol  a^t  Kbeler.    (47  N.  T.) 
Contract.    (4  Lanting.r  . * 

Mistakes  of  Law  and  Vxdr.  {id.) 

RESERVATIONi  ^ 

• 
See  Priyatb  Way.    (4  Lantv^.)    ^ 
Easement.    {Id.) 

RES  QESTA  *  ' 

iSte  Evidence.    ( 60  Bar&;)  ■, 

RBglDENCS;^'  ^ 

^Ses  Assessors.    (4ix»as»n^.)  » 

Executors  and  ADMiNisTRAnots, 
.    {Id.) 

RESIGNATION  OF   CONSISTOiT. 

iSte  Religious      Corporations.   \  {4 
Lansaig.)  > 

REVENUE  STAliiPS.        ] 

1.  lustruments  requiring  a  revel^na 
stamp,  may,  wlien  unstamped,  ba 
stamped  and  used  in  ^vidbuce,  in  'iha 
absence  of  intent  to  defrauil  the  reye- 
>i\ue  by  oiuitiiug  the  stam^p.  (J^-iaA 
agt.  Sf/iomptoUj^  Lantinp,  488.)        ^ 

TIE  VOCATION.    * 

See  Contract.    (46  N.  T.)    ' 

Trusts  and  Trust^iie^.  i^^^ 
ting.) 

REWARD.      . 

» 

1.  Axreward  \v\\b  ofTered  and  pnUishicI 
by  the  plaintilt's,  as  follows:  '*|5,000 
reward  will  be  paid  f^r  the  arrest  and' 
conviction,  or  information  leading 
thereto,  of  the  fiersou^r  persons  wi\o 
attampted  to  niurder,;and|  ^\d  rob,  tka 
messenger  of  the  American  Mercnani^s 
Union  Expretfs  Company,  while  cross- 
ing the  niilroad  bnnge  at  Albany,  on 
Friday  evtjning,  ^any..  6,  1871.  E|^r 
the  company,    J.  C.  Fargo,  ^en.  Sa- 

Krinteudeut."  {FargoykguArlhur^  anttp 
3.)  .  —•••:..    i 

2.  After  trial,  conviction  and  sentence 
of  ihe  prisoner  several  pefelbAs  daimld 
iha  award,  in  Whole  of  in  part.  (JW.) 

3.  In  an  action  of  interpleader  byi  tha 
Riaiutills,  held,  that  it  is  a  case  piecn- 
liarlT  proper  for  stich  an  ff;t^u.  .^Tha 
plaiiititl's  ai-e  ready  io  pav  to  the  per-* 
eons  lawfully  eniuled.  Some  of  tba 
defendants  claim  the  whole:  soma 
claim  an  equiinitl^  distiihniion.  It  is 
evide^nly  a  case  ui.YfUifV./^e  matter 
ahituld  be  udjuWed  in  one  Aoit,  and  m 
which,  tbe  plaiuiiffs  dq  not.  know:  to 
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^  .V&bdk  they  (mgtitto  "gkj^  \Aodi(^. 

Jie^  also,  that  althongh  the  reward, 
itrictlj  fVnsti^ed,  origm  he  oontidered 
in  ibe  alter iiHtive,  ae  an  offer  of  that 
giob«miM*Wo  diioitiisc  smesMfh— fbr 
the  arrest  and  ootiVicdmiverinlbnna- 
lion  leadiug  thereto,  yet  a  paper  like 
this  pagtiiCi  Be«6(ffetiiie4  as  the  pablic,. 
to  whom  it  yvAA  addi-eMed,  would  an- 
4erstaud  1^  for^;t)iO,  «nfy.  f JW) 

4.  Praetieally^,  ih  Ullfe  o^le,  it  appears 
that  it  was  the  information  famished 
bj  UMiiy  «uti0St  ^hioh'ted  ts  ifoe  f^- 

^  WtrHlAto  •  Mention  of  the  vatfie  iu- 
idrmatioo,  bat  infomiHtion  Of  tbdepend- 
•nt  facts.  And  upon  the  prineiple  that- 

.  ^wl&^t«i«Mift^OoM#liimviaiiali^tto 
ftives  iofprmatiou  that  is  ot  itself  ose- 

^  liiH'liHl  ^Mt  l«v<ehil  pISmm  lri«<e  dff- 
ferent  pieces  ol  infonoatiMS  tin  whole' 
Combined  leada  to  the  apprehension  and 
«>nTidftfnrtff  m^  f4Vi^nder/''ii  is  a  prop- 
er case  for  an  equitMbie  distribntion  of 

'   'Vieawayd«!ff6itgth6cl«iiiih]kl»rtit!tl«d 

;  ^ex'efto.  ^} 

Ir 

itbf  EVUftirMf.   ^LMtkfffi 
Paitatb  Wat.'  {Id.y 

BIPABIAN  OWNEB. 


BlPARUnr  eBePBIBTOB. 


:£ 


loilK     mMMlk      (4 


BULBS  OF  COUl^T. 

l\.  It  is  BC^'ft^ehse  Vor  iihe  n6h-serTfee  of 
%bpies  4Jf  |ti»  ca«e,  fs  rec^nir^  ,bjr  rale 
'seTen  of  tiiis  court,  that  appellant  has 

(  KM  -ttmlM'^  Y^ttEhi  tb  ^  ian^  aiid 
4liM.  hs  tMhiMd  Ijy  iafo  t.     WkM 


SALJt. 

<Sk  Statute  op  Frauds.     (46  If,  TnJ 
^rooK  Bbokkk    iltL) 

VENDOR  AHD  V&MOBB.     {IcL} 

dAlLfit)]^  CHAl^BtA 

f 

1.  Maniifaettarers  of  cast'Steel  rpld  steely 
for  axes,  to  the  defendants,  *'  The  Mor- 
ris Axe  and  Toed  Gonftpanv/'  which 
they  \raminted  equal  in  quality  toxb« 
best  &%lish  brand : 

Held,  that  the  warranty  implied  that  tha 

Bteel  was  eoM  to  iMe  beat  Euglisii 

brand  for  the  maiiufuctnre  of   axes. 

(Part  SKt.  ManiM  Axe  inul  Ibdt  Om- 

'faHy,  i|  liWKn^,  108,; 

%,  Meld,  farther,  t^ftl  the  name  oi  the  do* 
feudatii  was  nutice  to  the  vendors  of 
the  uses  to  whioii  -the  steel  was  tob« 
applied,    (Id.) 

3.  fhe  plaintfUli,  itfafaafhettarers  i^  ^Af 
ott'erea  to  mantifii'rt^re  and  forwlird  lo 
the  defendants,  merchaii re  at  P.,  cer- 
tain tinklities  iuld  qnumitiea  of  ^iovesi 
and,  witiiout  agreement  for  iheir  pw^ 
chase,  forwarded  the  gloves,  as  offerea, 
to  tile  defenoaiiis,  with  tin  iuvoiee* 
The  defeudauis  opened  the  packtijge, 
compared  the  gooas  with  the  invoice* 
and  marlced  the  eost  uu  the  separate 
packages,  bst  afterward  sent  word  to 
the  pMintiffs  declining  to  purchase  at 
their  i^riOb^  sildxifl^riiiK  l«ss,i>at  in  the 
meantime  a  pair  of  the  ffloves  were 
sold  by  the  deftndani^s  elenc,  and  the*, 
without  fknU  of  defendattttf,  th»  gicrvea 
w«re  bamed  with  >heir  smrs : 

Btldf  that-  dside  from  the  qaestien  of 
their  diligenee  in  notifying  the  plain- 
tifta^  their  detenniuacion  not  to  bay, 
the  dfeteadants  made  the  cloves  theirs 
by  Msumi^  to  sell  and  deliver  the 
single  pairs  of  them :  that  the  defend* 
anta.were  "bonhd  to  regard  the  pro|A* 
sftioli'for  tale  as  ^ntlfe ;  and  that  th« 
t>1kiiftiffb eonid  recover i%1b  valoeofaiie 
gloves.    iBItbdbdc  agt.  AMfcMMidll,  4 

am  GomniBev.    (iLamvi^) 

SkLB  OF  LA3rD& 
5b  EviDBHOB.    (4  Lmaisng,) 

IX>AN  COMMiaSIONBBB.     [Id.) 

Pabtiks  to  'A<nron.    (AH) 

SANITY  Am>  INSANITT. 

« 

See  Insurants.    (4  Lakvi^,) 


^  SXECOTOH  AUD  A&jMUIISTHACOU. 
{iLaxM'-lg.i 

BCBEDDLB      OF      rNSOLTENrS 


flBDD(7riOH. 


•Videuqa  trf  a  promiie  of  UKtriaiie, 
nude  b;  tka  dateTiiUbl  Ut  lb«  duu^l" 
lai,  pravkiut  i^ibe  Hdnc^ao,  »  iim- 
miuHble.    |  WkUtv   »V^  Skm,    W 

Sj,  V  tact  evideniw  b  offerel  In  ebief, 
tf  llie  plHiLiiiir,  »vir«dmiiied  at  gvue- 
^    eviaoiic*  in    iha  CHUB*,    wiiliout 

^  S«w  Tpw  ciTT.  (*6  y.  r.j 

as*"' 

L  A  married  woman  nmy  not  oluir(«  hrr 
aepiirMie    ecuiM    vrhl\    ]iabi]ilv    from 

InlFntion.  ISiarttr  agt.  siitn,  i 
Lmiin-/.  Ill)   . 

%  4.  liualwul.  oeiinfi  aa  qtuunl  tetni 
vUh  refeiBiics  ui  hii  wifsV  acp^ruic 
rani  projifrtj,  iiiffirmed  U>*  pltiiu^iff  tif 
b«  uwi>Clltip  of  »ep«niw  wnl  «H»ie. 
(i>4  iuducad  hia  |u  credii  Iwr  wiili 
((cHxla  aud  (*rvic«a  (or  (■■*  ftlie  ni^- 
Wn<l'*J  iudtvidiiHl  iKiieftli 

glU,  tlmt  th«  w<fe<i  «IBU  «■(  DOI 
<li)ir|.'r<),  U'd  thHt  ihiii  u'lu  n  noLwith- 
•'iindiii|(  iha  plniuiilT  hud,  while  fur- 
uiahiiiii  ilie  g<H-d>,  been  (old  by  ths 
wif*  tliitt  ihfif  w»re  for  bar,  nui  aboDl ' 


(iit-l 


at  of  her  ^panlf  aaUte. 
SBBTIUK. 


'Hi 
OaDKa  OF  Cooajr.    (if.) 

BHIPPEB. 
Sm  CoirvkAOT.     (4  XaMii^ 

I 

I.  IiianMli»it(iI<'<wd«,|li«lMmiC«f 

a  wimeH  on  h»  own  behHlfTdnud.  ei 
eroH-eimtniuiuii,  thai  ha  had  hu# 
liii^iioii  with  The  dateiHlaiiL  Ua  waa 
Aeii  aakod  tiuw  ninuy  iniu  be  bad  kad 
with  him,  aa(I>rvAa(caiHHsr'«elin/ 


IMiae.     Ita  maierialitj  enuiiated  ac 


8.  To  iha  qQeBU«.  whatfaar  tha  plain- 
tiff  had  ixii  prcTionalT  tned  th.«  dele^d-, 

tin  for  ilkiidv   and    »«o««4  onlj* 
10: 

Btid,  (hat  thia  waa  Included  fn  Aat  pon 
tioii  of  tii«  prevluot  ilnealiou  vliich  lb* 
coort  rfJ^Adiu  Ipipropar.  That  tbs  , 
Kmarbi  on  ihm e»cejiiion  waiwjuaUy 
applicable  19  the enuejitioti  tnteiitolba 
axeluavJnoti)fi(  iii^utr;.  (/d.j| 

.  Where  on  <he  trial  there  ia  a  nriaaM 


....._    ,U  will    ltd  diir^t 
)M>  WP  ^endanl  prOTea  t^ 

fft(  LiBiL  \*t  tf.  r.) 


m^ 
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SPECIAL  ADMINI8TRAT0B. 

- 

A«  Executors  and  Admikistatobs. 

SPECIAL  PARTNEBSHIP. 
B»  Partmsbbrip.   (4  Lamgimg,)     - 

8PECUL  VERDICT. 
4Bm  Ejbotmbkt.    (4  Lantv^g,) 

SPECIFIC  PERFORMANCE. 

L  A  camdiiioiii  prteedeni  mnit  be  strictly 
performed,  and  if  a  pemon  by  eontnict, 
engages  to  perform  an  act.  performance 
Is  uoi  excused  bv  itieTiMble  accident. 

*  (Crane  agL  JTaa^^,  omlc,  389.) 

&  So  where  the  time  for  the  payment  of 
^.  money  is  to  hapjien  afrer  the  perform- 
)  ancf  of  that  which  is  the  consideration, 
Kno  right  of  actiuu   accrues   for  the 
money  until  the  cousideratiou  is  per- 
formed. (/<2.) 

H  Subiiantialperfirmatiee  is  not  Enough 
where  the  pei-sou,  for  whom  the  wuric 

*  was  done,  has  neiiher  voluntarily  ao> 
f  cepted  it,  nor  waived  a  faitlifoi'  per* 

*  formance  of  the  contract.  (Id.) 

4.  A  party  may  retain  without  compensa- 
"  tion,  the  benefits  of  a  partial  perform- 
ance, where  from  tlie  natilre  of^the  con- 
;  tract  he  must  receive  such  benefits  in 
^  advance  of  a  full  peiformance,  and  by 
its  terms  or  just  construction  he  is  under 
no  obligation  to  pay  until  the  perform- 
ance is  complete.  {Id,) 

%  In  reladon  to  a  huitder't  enUrad,  w  here 
'  the  builder  has  in  part  performed  his 
contract  and  furniahed  materials  which 
..  have  been  placed  in  the  building,  such 
.  materials  become  annexed  to  the  suil, 
.  and  thereby  the  property  of  the  owner 
.  of  the  soil.    And  the  law  does  not  ad- 
'  judge  that  a  mere  silent  occupation  of 
the  building  ihereafter  by  the  owner 
amounts  to  a  waiwrof  the  contract,  nor 
s  does  it  deny  to  him  the  right  so  to  oc- 
cupy and  still  insist  upon  the  contract. 

^  In  this  case,  which  arose  under  a 
builder's  contract  made  in  the  uspal 
manned  by  agreement  to  pay,  by  ^e 
owner  to  the  contractor,  specific  sep- 
arate payments  as  the  work  progressed 
and  was  completed  as  specified  in  the 
contrast; 

field,  on  a  call  upon  the  owner  for  the 
fifth  payment  nnder  the  contract,  that 
(he  evrdeuce  fell  ikr  short  ot  proving 


that  the  defendant  (owner)  h»daeeq>kd 
the  work  actually  done  as  a  full  per- 
formance nnder  the  conimet,  whiek 
was  required  as  a  condition  preoedentf 
to  such  pavment,  or  that  the  defendani 
bad  waived  a  strict  performance  of  the 
contract  {Id,) 

7^  Plaintitf  purchased  certain  real  estate, 
at  an  auction  sale,  paving  ten  perceuk* 
of  the  purchase-price.'  The  jisual  mean, 
oraudnm  of  sale  was  signed  by  hint 
and  the  auctioneer.    At  the  place  and 
shortly  before  the  time  agreed  upon, 
for  the  payment  of  the  balance  of  the 
punhase-money,  he  tendered  vendor's 

S^ent  a  check  for  the  amount,  which 
e  ay^ent  refused,  unless  certified,  but 
permitted  plaiutilf  to  go  for  the  certi- 
iicaifon,  and  with  tiie  impression  that 
the  certified  check  would  be  received 
at  any  time  during  the  day.  PlainiilT 
returned  about  two  honn  aliert)ie  time 
fixed  for  the  performance,  with  the 
check  duly  ceriined,  which  he  tendered 
and  demanded  the  deed.  This  was  re- 
fused, upon  the  Kmund  that  the  time 
for  I  he  perfOTmalice  had  passed.  The 
lands  were  the  same  dav  conveyed  to 
a  third  person,  who  had  full  knowl- 
edge of  all  tlie  facts.  In  an  action  for' 
specific  performance  against  tlie  vendor 
.  and  subsequent  purchaser,  the  eon- 
plaint  in  which  set.  up  a  coniract  of 
sale,  which  was  admiued  by  tba 
answer : 

Ileldf  let.  Defendants  having  admitted 
contract,  and  not  having  pleaded  the 
statute  of  frauds,  are  deemed  to  hava 
renounced  the' benefit  of  iu 

2d.  Performance  at  the  precise  time 
was  waived,  and  vendor  was  estopped 
from  claiming  that  the  right  loperfofta 
was  lost  by  lapse  of  time. 

3d.  The'tender  not  having  been  re* 
fused  because  not  in  money,  the  rtghl 
to  demand  money  was  waived. 

4ib.  The  subsequent  purchaser  took 
title  subject  to  the  equities  of  plaintiil^ 
and  was  properly  reqiiired  to  convey 
to  him.    (Dufy  agt.  aihtumM  ei  oL 

See  Gaxrbtt   aot.   SCHBnsR    (bmolI 

{47ir,r.) 

See  Pabtibs  to  Action.    (4  r-ffwiy.) 
STAMPS. 

1.  It  is  not  within  the  constitutional 
power  of  congress  to  prescribe  for 
the  states  a  rule  for  the  tntusfek-  ot 

J  property  within  them.    A  deed,  there- 
bra,  is  not  invalid  beeanse  not  dulr 
staini^.     (Moore  agt.  Jfoorv,  47  Jf 

/See  Retekub  Stamfi.    (4  Laneiitg.) 
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23TANDING  WATER. 
Sm  SURFACM  Water.    (4  LoMinff,) 

STATE  COURTS. 
Bee  DiYO&CB.    {i  Laiuing,) 

STATUTES. 

L  'See.  1  of  chap.  217,  law*  of  1866,  ex- 
tending the  term  of  the  incninljents  of 
the  office  of  juHtice  and  clerk  of  the 
district  court  of  tiie  eijriith  judicial 
diatricr,  in  the  city  of  ^ew  York,  w  iu 
conflict  with  aec.  18  of  art.  6,  off  the 
const ituiion  of  1846,  and  it*  void.  That 
sec.  2ot  »aU\  act,  nppoiminjT  a  differ- 
ent lime  for  the  ttleciion  of  §aid  ofBcen, 

'from  that  prescribed  bv  the  act  crcai- 
iug  the  oHloee  (chap.  300.  laws  of  1860), 
repeals  ho  much  of  the  latter  act,  and 
an  election  under  it  is  invalid.  {The 
JPwpUex^reL  agt.  BulL  46  if.  T.,  57.) 

ft.  Neither  the  provisions  of  the  set  of 
1869  ('chap.  272,  laws  of  1869),  amhor- 
isintf  the  ipwnsof  Yonkers  and  East 
Chester,  in  ihe'connty  of  Westchester, 
to  make  and  improve  several  high- 
•  ways,  &c..  nor  ihe  act  of  18r0  (cliap. 
Mt  laws  of  1870),  amending  the  same, 
are  in  violation  of  sec.  13.  Art.  7  of  iha 
eonstitution,  which  directs,  that  every 
act  iniposinira  tax  shall  distinctly  state 
the  tax,  and  the  ol>ject  to  which  it  is 

Jo  be  upplied.  Those  acts  recojfuise  a 
li«tincti(m  between  the  "road""  and 
tlie  bridges,  provision  is  made  for  t)ie 
raising  of  money  by  i\\fi  issue  of  bonds, 
^0.,  to  pav  for  the  former,  and  the 
amount  is 'limited.  But  no  provision 
.  is  made  to  pay  for  the  latter ;  uud  the 
issue  of  bonds  for  that  pnr(>o8e  could 
not  be  required.  {T/ie  PeopU  ex  rei. 
•gt.  Flagg,  46  If.  F.,  401.; 

3.  The  commias«ioner8  appointed  nnder 
said  OCX  of  1869.  are  authorized  to  con- 
struct the  roads  therein  specified,  and 
to  require  the  iwueof  bonds  to  pay 

■  th«re.fc>r;  without  wniiinjir  for  the  con- 
firrnarjoM  of  ihe  report  of  the  fonr  «d- 
ditiuiial  nmds  specified  in  tha  aet  of 
1870.    {Id.) 

4.  Statutes  conferring  exetnptions  from 
taxation  ai-e  to  be  strictly  construed. 
in.  a.  cemetery  agt.  City  of  B.,  46 
N.  r.,  506 ) 

5.  The  provision  of  sec.  10  of  the  act  pro- 
viding for  the  incorporation  of  rural 
eemetery  asMociaiions  (chap.  133,  laws 
cf  1847),  which  exempts  the  lands  and 
property  of  imc^  associmions  from  **all 
public  taxes,  rates  and  assessments," 
does  not  apply  to  a  municipal  assess- 
ment to  defray  the  expenses  of  a  local 


improvement.  Public  taxes,  rates  ana 
assessments  are  those  which  are  levied 
f(»r  some  public  or  general  n»e  or  pur- 
pose, in  wliicli  the  |ier»on  aztsessed  has 
no  direct,  immediate  and  peculiar  inter> 
est;  '  Those  chargfs  and  impositions 
which  are  laid  direetlv  upon  the  prop- 
erty in  a  oircnms<'ri\>ed  locality,  to 
effect  some  worl^  of  local  convenience, 
beneficial  to  the  property  especmlly 
assesced  for  the  expense  of  it,  are  not 
public,  but  are  local  and  private,  so  far 
as  this  statute  is  concerned.    {Id.)        « 

6.  Statntes  delegating  the  right  of  emi- 
nent domain  to  railroad  and  other  cor- 
porations for  public  use,  Iteing  iu  defo- 
gHtion  of  eommou  right,  are  not  to  bo 
extended «by implication,  and  must  be 
strictly  complied  with.  Yet  they  are 
not  to  be  construed  so  litei-ally.  as  to 
defeat  the  pnrposes  of  the  legislatare. 
The  powers  granted  will  exteAd  no^ 
farther  than  is  expressly  stated  in  the* 
act>  or  than  is  nece«a*iry  to  accomplish 
its  general  scope  and  purpose.  If  there 
remains  a  doubt  as  to  the  extent  of  tha 
power,  after  all  reaitonable  Intend- 
ments in  its  favor,  the  dnnht  wfil  be 
served  iidversely  to  the  claim  of  power,, 
{U  re  N.  r.  S  H,  R.  B,  Co.  agu  Kip, 
46  if.  rV 545.) 

Sm  CoRPOEATiows.    (46  N.  T.) 
Limitation  of  Actions.    {Id,) 
Kkw  Yoak  City.    {Id.) 

7.  Under  the  provisions  of  section  4,  ol 
chapter  307,  Laws  of  1862,  entitled 
"An  act  ti»  prevent  and  punish  the 
nse  of  false  stamps,  labels  or  trade 
marks,"  as  amended  by  section  2,  ot 
chapter  209,  Laws  of  1863.  to  render 
a  person  liable  to  the  penalty  therein 

EreseribedL  tlie  act  compUiined  of  mnst.- 
ave  been  done  with  intent  to  defraud 
some  person  or  persons,  or  some  bod^ 
corporate.    {Low  agt.  Hall,  47  N,  1\, 
104.) 

8.  The  act  "  to  confirm  certain  ancient 
conveyances  and  directing  the  manner 
of  proving  deeds  to  be  recorded," 
passed  February  19ih,  i771  (2  Faa 
Sckaickf  611),  dow  not  recognift  or 
aflirnL  the  dght  of  a  /Bme  ommtI  to  ap- 
point or  act  by  an  agent  or  attorney 
or  ratify  or  validate  deeds  or  grania 
made  iu  her  liehaif  by  an  agent,  or 
attornev.    {HardenOurg  agL  Lakuif  47 

iir.r.,  109) 

9.  The  acta  supplemental  and  amen- 
danory  thereto,  pavsed  March,  1773, 
(2  Faa  Schaid,  765),  only  gave  effect 
to  snch  deeds  execnied  alter  February 
16, 177  L 

10.  The  conductor  of  a  street  railroad 
car  is  not  the  driver  of  a  *'  carriage/' 
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vithin  the  seaaiiig  of  M«tioii  6, 1.  R. 
8.,  (SSi6f  which  mHiie*  tb«  owu«i»  of 
OtfriagM  roiininif  apoa  tiie  bi|{iiway 
fbr  %h«  coav«y«inoe  of  piM«eug*n, 
liable  for  uU  iujuriea  and  damiiices 
doiie  hj  u  driver  wiiiie  driying  uich 
ciirriaffe,  whether  (be  aet  waa  wiUpI 
or  neiriitfent.    (Jmtttg  age  Tkt  3«f  Av. 

M.  M.  Co,,  47  if.  r.,  m> 

11.  In  proceeding!  for  (he  eondemnatloD 
ef  lands,  nuder  the  provisions  ot  the 
acts  kicorpvrHtinir  the  B.  and  A.  R.  R. 
Co,  (LhWs  of  1837,  chapter  242.  and-  of 
Idi:!^  chapter  169)^  judgment  creditors 
were  not  required  to  he  made  paruee. 
They  are  iu  ue  sense  *^  owaei-s«"  U^pon 
tke  conipletiou  of  the  proceedings  and 
pajmeni  of  the  oempeusaiion  to  the 
ewuer,  the  company  acquired  the 
right  to  Ute  poBse«siaD  and.  use  of  the 
lauds*  free  from  all  judgment  liens. 
(  WhUon.  tM. the  If.Y*  0,JBLM,Co,f  47 
J^.  r.,  J57.)     . 

IS.  B7theaeiofl843,thevioeehaiicellor 
•  was  substituted  for  the  qoantj  W^^M®* 
as  the  officer  before  whom  the  pro- 
ceddings  were  to  be  had.    {Id,) 

13.  Under  the  act  to  proTide  tor  the 
liquidation  of  claims  against  **The 
Evergreens"  (a  rural  cemetery  asso- 
ciation), and  for  a  sale  of  its  real 
estate  to  pay  its  debts  (chapter  710, 
Laws  of  18fi!6),  and  of  i&e  act  umepd- 
iug  the  same  (chapter  374j  Laws  of 
1870),  procee^ngs  were  insiitnted  and 
prosecuted  to  judtfmenc  directing  siile, 
and  the  same  haa  been  advertised  for 
sale  by  the  leferse ;  on  the  13ih 
April,  187 If  and  before  the  sale,  the 
general  act  auihorisittg  the  sale  of  the 
Ouoccupied  lands  Of  burial  grounds 
and  rural  cemetery  associations  (ebap- 
ter  479,  Laws  of  1871),  was  passed. 

Mtld,  that  an  intent  to  repeal  the  former 
acts,  and  to  abrogate  the  proceedings 
under  them,  would  ni>t  be  adopted  by 
implication,    nor    from     general     or 

.  equivocal  words,  and  that  said  acts 
were  not  repealed  by  the  geiierHl 
i^^teAliug  clause  in  seoiion  two  of  the 
latter  act  {In  re  Tht  JKhBrmremu.  47 
if.  r,  216.) 

14.  In  an  action  brought  to  recover 
damages  for  tbe  death  of  a  child  three 
years  old,  under  the  provisions  of 
chapter  450,  Laws  of  184/,  as  amenued 
"hw  chapter  256.  Laws  of  1849,  the 
abseuce  ur  proof  of  special  pecniiiury 
dftmaK0  resnltitig  Arom  tbe  deatli  of 
the  child  will  not  justify  the  oouri  in 
nonsuit ing  the  nlaiiitiff  <nr  m  directing, 
the  jnry  to  fina  only  numiiml  damaire. 
{Jhl  Hgt.  Tf^e  FortvseMnd  Street  and 
Q.  a,  J;  B.  jK.  Co.,  47  N.  r.,  317.) 


15.  A  statnte  shonld  not  be  so  construed 
as  to  work  a  public  mischfef  unless 
rQi)uired  by  words  of  tbe  most  as-, 
plicit  and  unequivocal  impcirt.  In  the 
constructiAo  of  statutes,  eneet  must  be 
given  lo  tbe  intent  of  the  legislature 
whenever  ;i^  can  be  discerned,  tbough^^ 
such  construction  seem  contrary  to  tue^ 
letter  of  tbe  s^ute.  Words  absolnta  « 
iu  themselves^  and  language  the  meet 
broad  and  comprehensive,,  may  ba 
qualified  and  restricted  by  refirenca* 
to  other  parts  of  the  same  statnte  to 
other  acts,  ta  pari  materim,  passed 
before  or  after,  or  to  the  existing  ctr- 
cnmsiaaces  alN  facts  to  which  they 
relate.  So,  also,  coniem|>oraneous 
legislation,  although  not  precisely  m 
jHxri  materia,  may  be  referred  to  for 
the  same  purpose."  Statutes  enacted  at 
the  same  session  of  the  legislature 
shoiild  receive  a  construction  if  poe- 

X'ble  witich  will  give  effect  to  each, 
obiuse  in  a  statute  purporiing  to 
repeal  prior  statutes  is  subject  lo  ^e 
same  rules  of  construction,  and^ 
although  general  and  unquaiilied,  if  an 
iuteat  ap|)ear  to  ^ive  the  language  a 
qualified  or  limited  seusoj  Uie  intent 
must  prevail  over  the  literal  iuur> 
prafiation.  {O,  B,  Smith  ag^  2%s 
JPbpp^,  47,a\  r.,330.) 

i6b  Under  the  foregoing  rules: 

Meld,  that  those  portioni  of  the  aeteof 
1853  and  1857  (chapters  217andaS2, 
Laws  of  1858.  and  chapter  446  La^vs 
of  1857),  amending  tbe  cbaHer  of  the 
city  of  New  York,  permitting  oeorte 
of  oyer  atid  terminer  in  and  for  she 
city  ot  New  York  to  be  held  by  a 
justice  of  the  supreme  court  aloae, 
were  not  repealed  by  the  general  re- 
pealing clause  in  the  *'  Act  to  reorgan- 
ise the  local  goTernment  ef  the  city  of 
New  York."  (A  126^  ehap.  181,  Laws 
of  1870.)    [Id.) 

17.  At  common  law  the  hnsbaad  bad 
the  right  of  administration,  and 
through  administration  he  acquired 
the  title  to  the  personal  prd|)erry  of 
hia  deceased  wife  not  reduced  to  poe- 
session  during  coverCore,  subject  only 
to  the  payment  of  her  debts.  These 
righu  were  iveserved  by  the  Revised 
Siaintes  (2  R.  &,  p.  75,  $  2J ;  p.  96; 
$  7y),  and  have  not  been  affected  by 
the  BUitntes  of  1848  and  1849  in  selation 
to  married  women.  Those  statutes 
give  the  wife  control  of  her  separate 
estate,  with  power  of  te«tameutary 
disposition,  dur^ig  her  life;  but,  if  she 
dies  intestate,  the  rights  of  her 
hu»band,  as  her  yiccensor,  •are  not 
Htlected.  Hud  he  is  not  prevented  fium 
admiuitttnition,  and  coitseqcient  enjoy* 
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vgmt  of  the  pi-operty.     (BarMt  a«t. 
UnOei-yfood,  A7N,  F.,  351.) 

18.  Tlie  atueiidneni  of  tiie  79th  seelion 
of  the  eiHtiiH*  of  dMiribBfcioiu,  in  lfli7, 
<lid  not  affect  tito  vightof  the  baeband 
to  HdministiHiion  Hnd  enjoyseot  of 
hw  deeeiieed  wife'a  peraotfkU  ealate, 
except  in  the .  eH«6  theieio  tpeeittad, 
of   her   dyiiiff,  leaving    deeeendaiiU. 

19.  The  proTisiqn  of  the  act  of  1803 
^  43,  chap    aA2,  Lawa  of  1883).  r^ 

.  ^nuriug  Uie  comptroller  to  publish 
BoticeB  ttatiiig  wliea  Uw  time  for  the 
mdemptiou  ot  lands  sold,  for  taxes 
WQuld  expire  is  peremptory.  iWui- 
^moh  agu  y^ll^,  47  i\r.  T.,  4£^70 

90.  The  enbject  expressed  in  the  titia 
of  tlie  act  eutiiled  '*  Ad  act  to  make 
nrovitiious  for  the  governmjsut  of  the 
county  of  New  York  '*  (chapter  875, 
Laws  of  J.869;.  embracfa  tha  miring 
aud  nppropriaiing  'o|  monay,  tha  im- 
posiiiou  of  taxes  to  defray  the  ex- 
penses of  the  goye«nmeiit  of  the 
county,  and  also  a  oonsidemtion  of 
Ibe  property  to  be  taxed.  TUe  pro- 
vision, therefore,  of  section  jJ  of  that 
act,  which  provides  that  the  real 
estate  of  the  New  York  Hoapital, 
•xoept  baildings  which  are  actnaliy 
vsed  for  hospital  porpowa,  shall  be 
liable  to  taxation  the  same  as  other 
properiv,  is  not  in  contravention  of 
•action  '16,  article  8  of  liie  conatitation, 
and  is  ettectual  to  modify  and  veHtrict' 
the  exeniptigu  eoatained  in  theaotot 
1823.  {P»pU  ex  rel  tML  CummMoner 
(If  Taxes,  47  N.  Jf.,  WI.) 

M.  Tlie  omission,  in  alating  the  oor- 
pofHia  name,  of  tha  piettx  ;*The 
society  uf,^'  is  not  a  material  variance, 
where  it  is  not  shoi^u  that  there  is 
any  other  hospital  having  property  in 
the  city  of  New  York  exempt  Irom 
taxation,  to  which  the  name  in  the  act 
ooald  apply-    (Id*) 

SS.  In  proceedings  under  title  1,  ehapt^ 
20,*  part  1  of  the  Bevffctfd  Statutes 
(1  R.  S.,  614),  for  the  relief  and  sup-- 
port  6{  iudijcent  persons,  the  court  of 
sessidus  is  amhoriwd  by  section  4,  in 
caHe  one  of  two  persona  eqnaU;r  liable 
is  unable  to  contribute  bis  entim  pro 
portion  of  such  support,  to  require 
bim  to  contribute  according  to  his 
abiiirv,  and  to  inquire  the  other  to  pay 
the  i«i<idne.    {Sto»§  agU  ^urgett,  47 

13.  Section  2  of  the  **  Act  concerning 
the  rinl'ts  and  privileges  of  persons 
in  the  militJiry  and  naval  service  of 
tha    United.  JSiaies"     (chapter    578, 


Xiawf  o^  1864)  is  i>ot  retroac^ve; 
an<f  the  thne  of  absence  of  a  penon 
in  such  service,  prior  to  its  passage, 
is  no',  excluded  in  calculating  the  time 
limited  for  the  commencement  of  an 
action.  SUmfi  agt.  Ftower^  47  N.  J., 
566.)  ^ 

24.  The  provisiona  of  tha  act  to  author- 
ize the  election  of  an  additioiial  jqpiice 
of  the  peace  in  the  city  of  Brooklyn. 
&e.  (chapter  689,  i^iws  of  18€»^  dc 
not  authorise  the  appointment  of  a 
clerk  lor  tha  ^oart  ot  said  juatica.  li^ 
any  case  tiia  conburrence  of  the  mayor 
of  the  city  is  necessary  to  the  valid 
appointment  of  a  clerlF-  {Cauidy 
ga^  ei«y  irfBfooklyn,  47  if.  7.,  659.) 


She 


147  N.  T.) 

eoOK  OV  FnAOBDVlUL 

HuasjbMi)  AMD  Wivn 
LmiVAzioii  or  Aoticmw 

L/rriUtAB¥  pBOBKHTT.      (, 

New  Yobk  Citt.    (M.) 
BEOOU>t^    {J<L) 
Town  BavDiMO.    {M.) 
Tauass.    fid,} 


.    {JdA 
om,    (l44 

T.      (Jt) 


25.  A  statnta  anthorising  the  election  of 
an  additional  justice  m  the  peace  in  a 
citv,  coniertad  upon  the  instice  to  be 
alected  thereunder,  jurisdiction  in  all  ' 
civil  and  criminal  cases,  and  over  ^1 
persons  arxested  or  charired  with  any 
oilRtnsas,  and  ali  the  iarisdiciion,  power 
aad'authority  inmcA  coMf,  which  were 
possessed  by  the  justices  in  said  ciir 
then  in  oi&ca  ;  ana  provided  that  all 
laws  gw^rning  the  iustices  of  \)ifa 
p9ace  in  said  city  shonla  aj^ply  to,  and 
lie  binding  n(Jon,  said  justice;  but 
made  no  provision  tor  a  clerk.  B^ld 
that  n^.  power  to  nominate  or  appoint 
a  clerk  was  granted  by  the  staitue, 
and  that  the  court  could  not  extend  the 
statute  by  smistrnction.    ( Cuandjf  agi 

26.  A  anbs^n^nt  aiatuta  devolved  the 
powiarof  appointing  ciarks  ot  justices 
of  tha  jMMce  upon  the  common  council 
The  charter  of  the  citv  provided  that 
the  mayor  and  board  of  aldermen, 
together,  should  larm  tha  aaaimot 
council,  and  that  all  ordiuancea  and 
resolutions  passed  by  the  board  of 
aldermen  moat  be  preaentad  to  major 
for  his  approval.  Beld  that  tlia  con- 
currence of  the  mayor  was  vaqaisite 
to  a  valid  appointmeat  of  aetork.  (^^ 

fiW  AaiBMMVKTS.    (6d:9arM 
BnasvousNT  Societies.    ( i4.) 

COKBTirVTIOHAL  LJkW.     (  Ii^\ 
COKFOHATIUKB.     (  Id.) 

CniMisiikL   Law.   (Id.) 
InjCKonoH.    {Id.) 


634 


NEW  YORK  PRACTICE  REPORTS. 


DigMt 


Iktbrnal  Sevkmdb  Aor-    ( Id,) 
* Practicb.    ( Id.) 
Trusts,  d&o.    ( Id.^ 
USURT.    (Id.) 
Wills,    (id) 

Construction  of  Cbrtaim  Stat- 
utes.   (i-Latuing.) 
Partkbsship.    {Id,) 
Pkmalty.    (/<{.) 

STATUTE  FORECLOSURK 

Bt$  Forbolosurb.    (4  LanstM^,) 
Bbybnub  Htamfs.    {Id,) 

STATUTE  OF  PEAtJDS. 

1,  Where  the  defendanl,  in  poaaeMioD  of 
real  eeute,  under  a  cctuu-Hct  to  piirehase 
toe  aame  of  the  owner— haviittf  mtide 
partial  payments  on  the  cousiiieration 
priM  and  made  improvemeius  u|>od  the 
premiees,  enters  into h  parol  a^^reement 
with  the  -piHiiiutf  for  an  advuuee  of 
money  to  enable  him  to  (lay  up  the 
purchase  price  of  the  jpreniises  to  the 
owner,  thai  the  plaiiitin  as  his  aeonrity 

.  is  to  take  the  legal  title  from  ttte  owner, 
and  to  execute  a  written  agreement  to 
the  defendant  to  convey  to  him  the  title 
on  payment  by  the  defendant  of  such 
advance  wiih  interest,  at  a  specified 
time,  which  parol  agreement  is  lulflUed 
so  far  an  the  delendant  is  concerned, 
by  having  the  deed  made,  executed  ana 
delivered  to  the  plaintiff,  on  receiving 
.such  advanced  sum;  and  tiie  plaintitf 
thereupon  refuses  to  execute  and  de- 
liver to  the  defendant  the  writing  de- 
claring the  right4  of  the  defendant  un- 
der the  parol  Hgi-eemeut,  but  sets  him 
at  deKance,  and  commences  an  action 
of  ejectment  against  him  to  recover 
possession  of  the  premiises: 

MUdf  that  so  grou  a  fraud  ought  not  to 
be  permitted,  and  that  the  principles 
upon  which  courts  of  equity  enforce 
agreements  that  have  been  in  part  per^ 
formed  are  an  adequate  proteociou  to 
the  defendant.  {Dodge  agt.  Welman^ 
anUj  427). 

%,  There  is  nothing  in  the  HatntU  of 
frimdt  which  in  any  dej^ree  interferes 
with  the  equitable  jurisdiction  of  a 
eourt  of  equity  in  such  cases,  bnt  on 
the  contrary,  either  with  or  without 
the  saving  clause  in   the  statute  (in 

.  referenee  to  agreements  for  the  sale 
of  lands,  d&c,  to  be  in  writing,  &c..) 
the  court  always  prevents  the  use  of 
the  statute  as  a  cover  and  proleotion  to 
the  fraudulent  paity.  {Id.) 

t.  B.,  a  broker,  offered  to  defendants  ten 
easks  of  prunes,  which  tbev  agreed, 
orally,  to  take.    B.  executed  and  de- 


livered to  plaintiffs  a  bought  note  Sm 
defendani.s'  name  for  the  prunes,  and 
received  from  plaintiffs  a  warehooso 
del  ivory  therefur,  wliirli  order  he  de- 
livered (o  defeiidnnts,  who  received 
and  retained  ii  and  reqnesied  R.  to  sell 
the  g(H)ds  for  them.  The  ten  caeki 
had  been  separated  and  weighed  to 
plaintiffii  and  were  all  thev  owned  at 
the  warehouse,  on  Which  tlie  delivery 
order  was  given: 


Beid^  that  the  action  of  defendant's 
an  adoption  and  ratification  of  the  aets 
of  B.;  and  the  signature  and  delivery 
by  him  pf  the  lioiight  note,  made  a 
vai'd  contract  for  tlie  tiale  of  the  iroods 
within  the  siatme  of  frauds.  Also, 
that  there  whs  a  sufficient  delivery  to 
charge  defends iits  and  raainrain  aa 
action  for  goods  sold  and  delivered. 
{ffa»kliUl^^  Baker,  16  N.  Y.,  660.) 

Set  Contracts.    ^46  N.  F.) 

Vkndor  and  Vbndeb.    {Id.) 

4.  No  act  of  the  vendor  alone,  in  psn^ 
formance  of  a  contraci  of  sale  voia  by 
the  StMtnie  of  fi-auds,  ran  ifive  validity 
to  such  a  contmcr.  When  no  part  q€ 
the  price  is  naid  by  the  vendee,  thei« 
must  not  only  be  a  delivery  of  goods 
by  the  vendur.  but  a  receipt  and 
acceptance  of  tnem  by  the  vendee,  to 
pass  the  title  or  make  the  vendee 
liable  for  the  price ;  and  such  accept- 
ance   must    be    voluntary  and    con* 

'  diiionad.  Some  aci  or  conduct  on  the 
part  of  the  vendee,  manifesting  an 
intention  to  accept  tne  goods  as  a 
performnnce  of  the  couiraci,  and  to 
appropriate  them,  is  required  to  supplv 
the  place  of  a  written  contract.  {CoA 
kins  agt.  Htllman,  47  if.  Y,,  449.) 

5.  Evidence  of  a.&oaa  fidt  attempt  npon 
the  part  of  the  vendee,  immediately 
upon  receipt  and  examination  of  the 
goods,  to  communicate  to  the  vendor 
a  message  declining  to  accept,  is 
proper,  as  part  of  ilie  rts  getke^  and 

^  material  as  qualifying  the  act  of  n- 
ceiviii^  and  retaining  the  goods,  and 
rebutting  the  presumption  of  accept- 
ance arising  therefrom,  although  such 
message  was  never  received  by  the 
vendor.    (Id.J 

6.  The  provisitms  of  the  statute  in  r^er- 
ence  to  fraudulent  cimveyances  and 
contracts  in  reference  to  lands  (title  I, 
chapter  7,  part  2,  of  the  B.  S.)  do  nol 
preclude  a  party  from  establishing  an 
implied  or  reKiiltnig  trust  recognised 
by  the  common  law.  The  iransactii^, 
out  of  which  a  trust  of  this  charaetei% 
arises,  majr  be  proved  by  parol ;  but 
the  trust  itself  must  rest  npon  the 
acts  or   situation    of  the  parties  as 
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Srcyved    and    not   merely  apon  their 
Hi-tiirationd.    {3toU  affU  Bryanif  47 
N.  r.,  544.) 

Set  Gakrktt   Offi,   Sghbffbb    (mem.) 

(47  li.  r.) 

CUAPMAM     tuL     MgKa¥     (mem.) 
{Id.) 

STATUTE  OF  LIMITATIONS 

1  Where  ]>aymeDtfi  are  made  upon  a 
promitaory  noie,  given  by  the  defend- 
ant to  the  inteauite  in  hia  life  time,  to 
bia  widow  having  posseaaion  of  the 
note,  before  letteraot  uduiinistralion  are 
A  ranted  to  her,  on  the  gi-antiug  of  ancb 
Ic.ltei-8  snbaeq  nenily  to  net,  the  doctrine 
of  nUatitn^  from  the  death  of  the  in- 
teatuie  oonlirma  her  acta  made  for  the 
benetti  of  the  eatate  and  rendera  the 
pavmentfl  tiiua  made  a  new  pivmue  and 
tafiiea  the  note  out  of    the  statate  o" 


UmUcUiout,   (Towntend  agt.  IngersoU^ 
aate^  1276). 

&$  Limitation  or  Actiokb.     (47  A*. 

JL  W^iere  the  defendant  entered  into  an 
agretMnent  under  aeal,  ni  Massacha- 
BctUi,  for  the  immediate  payment^  of 
money,  and  afterward  i-embved  into 
thid  state,  in  an  action  by  the  party 
entitled  (a  resident  of  Ma^sachuBetta), 
it  seems  the  statute  of  limitations  is 
not  <i  bar  nclil  twentv  years  alter  tlie 
defendant's  removal  hero.  {Hall  agL 
Bobbintf  4  Lansing,  463.^ 

STATUTE  OP  USES  AND  TRUSTS 
See  Lien.    (46  IT.  T.) 

STEAMBOAT  COMPANIES. 

1.  A  tleamb&at  company  is  liable,  an  a  com- 
mon carrier*  for  the  loss  of  oaqgage  of 
a  passenger  stolen  or  robbed  in  the 
night  time  from  the  state  room  occupied 
b/him  and  for  which  lie  has  paid,  there 
being  no  negligence  on  his  part;  al 
though  the  baggage  is  such  as  the  pas- 
aenger  may  choose  to  retain  upon  his 
person  or  in  his  own  custody — such  a« 
a  pocket  book,  money,  watch  and 
chain,  &c.  {CroeUr  agt.'  Boiton,  If,  Y. 
^.,  SUambwA  Co ,  aate,  466.) 

3,  The  rnle  requiring  anch  baggage  to 
be  specially  delivered  into  the  custody 
of  an  officer  of  the  boat,  in  pursuance 

'  of  a  printed  notice  posted  up,  is  iiiappli- 
oable  to  a  pasaenger  oi-oupying  a  state 
room  on  a  steamboat,  (/d) 

STIPULATION. 

-At  ElSCnWMT.      (4  ZOJUM^.) 

'  SUPBKVUQBS.     {Id,\ 


STOCK  BROKERS. 

1.  Defendants,  stock  brokers  in  the  citr 
of  New  York,  purchased  for  plaintiE 
certain  stocks,  under  an  agreement  that 
they  were  to  advance  tiie  money  for 
the  purchases,  and  he  to  keep  with 
them  a  margin  or  security  saiiafactoi'r 
to  them.  A  portion  of  the  stocV 
was  sold  by  defendants  without 
giving  fdaintitt  notice  of  the  time  and 

Slace  of  eal^.  Plaiiititf  ropndiated  and 
isavowed  the  sale.  Defendants  ac- 
ceded to  such  disavowal  and  notified 
plain tiflft  they  would  not  consider  the 
sale  as  made  on  his  account,  but  on 
their  own;  and  by-  both  parties  it  was 
subsequently  treated  w»  a  nnllity  as 
between  the'm.  Aftcrthat,  defendantt 
notified  plaintiff  to  fnrnish  additional 
margin ;  and  npon  his  failure  so  to  do, 
and  in  the  aAernooti  of  the  twenty- 
eighth  April,  served  npon  him  person- 
ally, a  notice  tiiat  nnless  a  siilisfactor^ 
margin  was  fnmishe^  or  the  balance 
of  bis  account  paid,  ms  stocks  would 
be  sold  at  pnblic  anction.  u(H>n  the 
tbirrieib  Apull;  at  12.30  p.m.,  at  a  place 
desigiiaied  ;  and  the  stocks  were  8o|d 
in  accordance  with  the  notice : 

Held^  that  plaintiff  had  waived  his  right: 
to  recover  as  for  a  coiivei-aion  of  the 
stocks  sold  at  the  fiiat  sale.  That  his 
default  in  furnishing  a  satisfactory 
margin,  or  paying  tiie  balance  of  the 
account,  entitled  the  defendants  to  en- 
force their  lien  by  the  i<aie  of  the  stock , 
and  that  the  parties  living  in  the  samdL 
city,  the  notice  of  sale  was  a  tim«Ir 
and  reasonable  one,  and  the  sale  legaL 
{8iawQ/iri  agu  Draht^  46  A.  F.,  449.) 

STOCK  HOLDERS. 

8«A  COBPOBATION  .     (46  N,  T.\ 
Action.    (4  Lannng,) 
COKPOBATION.     {Id.) 

<.  Mam  uFACTUBwa      Cokpoeatiox. 
(/a.) 

ST.  LAWRENCE  RIVER. 
iSM  Fiun&AL  CouETB.    (4  XaiuM^.) 

STREET  OPENING. 
Seit  Nbw  Tobk  Citt.    (4  Xaaniy.) 

STREETS. 

1.  A  defective  and  dao^rons  crou-watk 
in  a  street  in  the  city  of  LoekportL 
whereby  a  citisen  sustained  personal 
injuries,  was  presumptively  a  construc- 
tion by  the  city.  But  if  it  was  uov^  it 
waa  an  obatrucdon  in  a  public  high- 
•  way,  the  docy  to  keep  which  in  a  pro- 
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per  Hn<i  ujt  ««hMoji  4e««4ved  apon 
the  city.  •  ( WaUxr  v^  TJu  CUg  oj 

9.  £xpreM  notioooi  the  dangerew  eoD- 
diiiou  of  a  oreM-iMilk  or  «  street  i»  uot 
■eoetwHry  to  be  yiveii  to  the  cU?  an- 
lhoi'iiit«,  whei«  amiiie  time  has  eUpeed 

^    le  reader  the  oondiiioii  uotoriooa.  (/42.) 

A88G88lfl&NT«.     (  tiQ  /^'6.,> 

LocJKPOttT«  (  C4TY  OF.]    (  i<2.y 
Tkoy,  (  CiTV  OF.)     ( Id.) 

Kkw  Yob^  City.    ( I^) 

•IIB1U8S10N  OV"  CqWtBOVBRSY. 

\,  ▲  ««isc  tabaikted  tmder  •apUod  372  of 
t^e  Code  shuald  preeaut  oulj  questions 
9f  law.     {Cl4^rJt  a«t.  IfiM,  4«  ^.  F., 

^  Where  all  th^Aicts  npon  which  the 
Contruvemy,  depeuds,  Hiid  which  are 
Decessary  to  give  ground  for  a  conclo- 
lioD  of  Ihw  are  iioi  stated,  the  court 
CAunot  uroiiouuoe  the  juagment  ae- 
•ired.    (id,) 

9L  Ap  infant  cannot,  by  faimielf  or  by 
-fais  guardian,  submit  a  oontroTersy, 
under  sec  372  of  the  Code.  {Jjn^trt 
HgU  Fith,  4  LoHtiM^  218.) 

suBSTntms. 

§m  Towiii.    (4«  N.  F.) 

SUICIDB. 
Sm  IvsDRAHCis.    (i  LamiMg.) 

SUMMARY      PROCEEDINGS 
AGAINST  TENANT. 

Bm  Evn>BNCB.    (4  Ltemn^  > 

J(44V<>imW  ANp  TKNAlfTi     ( M.) 

SUPERVISOR. 

1.  After  the  term  of  office  of  a  raperyi- 
i^r  baa  exnired,  and  anothar  peraoo 
has  sncoe«aed  to  the  office,  a  writ  of 
wumdamui  will  not  lie  to  eoB]|>el  the 
former  tq  meet  and  account  will)  the 
inaiices  and  town  elerk  of  the  lewa. 
under  the  provi^idns  of  the  Revised 
Statutes  (I  jB.  A,  849,  (4).  (TU  P»- 
pU  agu  ifarfia,  oint^  52.) 

%  The  remedy  9i  the  town  ie  by  aetion 
.    upon  the  superviaorVi  boad-^-KM*  by  ac- 
tion in  tiiB  supreme  eoun  in  the  pame 
.    of  iha  town,  under  ehap.  A84,  lawa  of . 
1866,  to  eompel  them  to  account,  and 
^i  tho  recovery   of  aay  mquay  or. 


propepiy  of  t^  town  yfhUk  haiiaii  vol 
<l<Uy  «o«ouiiV9d  for.    (i(t) 

3.  Mandamus^  does  not  lie  when  other 

ild.) 

See  HoABD     or     Sopbrtibobb.      (4% 

N.  F.) 

4.  Oo^ftty  wp«VYi««r^  Biigr  oqmpomise 
and  settle  a  judgment  recovered  by 
tbem  for  the  coiutiy,  |Ni.idii^  an  appeal 
therefrom.  {Board  of  SHperviaore  «/ 
Or^soN*  CouHty  agt.  .AeiMN,  4  j&aajjxq, 
33.)  ^ 

SUPPLEMENTARY  PROOEEDINflS 

1.  An  iafMa^:lMii  ofdm  only  aflfecla  prop- 
erty raoeived,  earned  or  doe  eke  Judg- 
meut'debtor  b^ore  the  making  of  tbe 
order.  (Jitkinton.  agt.  Amne,  oaia,  d(L) 

2.  Wbere  the  judgment  debtpr  borrowed 
$100,  to  pay  his  rent,  after  the  iujuco- 
tion  order  in  supplementary  proceed* 
iniy  waa  made,  but  did  uot  pay  hit 
rent  until  after  it  was  serv'ed  fpon  him: 

Bidd,  that  be  was  not  hi  eoatempt  fog 
disobeying  the  order.  {Id,} 

3>  Where  prooeedipga  are  institute, 
Duder  aeciiop  294  of  Ui«  Code,  to 
reacb  a  debt  clajpiad  to  Ih«  j.oa  t)»e 
judgment  debtpr,  if  the  ^ebi  is  denied, 
H  jndge  ha*  no  auihonty  to  decido 
vnmmariiy  the  question  ojf  the  \n» 
debtedrfbss,  ana  to  compel  its  payment. 
The  debt  is  only  reeovorable,  as  pro- 
vided in  iei^iida  2^,  iq  m  aetm 
against  the  person  or  eorporation 
claimed  to  be  owing  it,  lirouvht  by  ^ 
receiver.  [Weet  SuU  BamJt  agt.  Piuy 
el^  47  Jf.  F.,368.>  ^ 

i  By  tbe  toro^iaiqpii  «(  feetioxt  ^7, 
which   authorvies    a   judge  to  order 

Jny  property  of  the  ip4gmepi  debtor 
pe  to  bipi  (o  pe  applied  to  tbe  sa^a- 
iction  of  ^he  lUOgpK^nt.  i^ud^oy 
section  ^.  which  proyioes  ^li|t  a 
person  dtfobejiRg  ap  order  of  a  ju<^e 
pi«j  \^  ppuielied  el  for  e<mtempt.  it 
wae  not  intended  %a  revWe  gie 
i^eiuedy  of  ipiprisonn^ept  for  debt,  ^d 
under  then  a,  judge  bff  po  authec|tj 
to  direet  the  )inp>'i%c>ui|)ePt  of  QUO 
owing  a  debt  to  a  judginent  debtor, 
and  wba  is  nnabje  or  dedinea  te  pax, 
(Id.) 

5.  Th^  V9r4  "  property,"  ae  psed  in 
eeeuop  297,  doei  nftt  ipclpde  debts* 
but  is  limited  tp  goods  ox  epe^fie 
money ;  and  when  these  belong  in- 
disputably to  the  iudimept  debtor,  a 
refiisal  to  deliver  tnem  over  as  ordered 
would  ^  a  willfat  coatampt,  and 
iahable  as  si^    (id.) 
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fiUPBI^E  <C01TRT. 

1.  Th«  tMpYistaii  eotrn  ie  not  limitcfd  to 
paniflhrneni  by  fine  nnd  impiiflonmotit, 
in  enfui^iitg  obMfeticto  to  its  ofdtfn ; 
bat  it  hits  contml  oVer  itb  oWn  nro- 
e««ding«  Mid  can  rtlVkM  thte  bcment  of 
them  to  the  party  m  «onttftti|)t  wbsn 
luked  H8  H  fuTor,  and  can  prevent  him 
from  Uikiiig  any  airgreofiiTe  proceed- 
ings against  his'adverwiry  ^  batithhs 
no  power  to  stay  hiro  in  his  proceed- 
ings, by,\norlon  or  Hpneal.  where  tlie 
object  18  to  rid  himself  of  the  alleged 
contempt,  or  show  that  the  order' 
which  he  did  not  obey  whs  erro- 
neous.    {Briuklev  a^  'Brinkley,  47 

If.  r.,  40.)  • 

Aw  Appbal.    (4  LanttHff.] 
Obdkb  ov  GouBff.    (/d.) 

SURETY. 
Bm  Pat^fCiPAL  AkD  SvftB^.    (4  Lan^ 

8CRFACE   WATBB. 


L  An  owner  of  lands  may  not  relieve 
them  from  standing  water,  or  prevent 
its  accanialation  thereon,  by  discharg- 
ing it  throngh  drains,  or  ditches,  npon 
tbe  laud  of.  his  neighbor.  {Pbot  agL 
Bronton^  i  Latuinfff  47.) 

IL  To  relieve  their  lands  from  surface 
warer,  the  defendants  deepened  a 
ditch  nyton  the  highway,  and  thns 
oaused  an  iocreasedand  mmatnral  flow 
of  water  ihroogh  ilie  surface  drains  of 
a4J^ceut  owners,  to  the  injury  of  their 
lands,  aikd  to  the  hazard  ol  future 
injurfee : 

lff$ld,  that  a  malidatofy  injnncftion  shoald 
issue  to  chmpel  tlie  filling  of  the  ditch 
to  its  former  level,  and  to  restHiin 
the  defendantd  froni  lowerinr  it  luniiu. 

SlTRPLUS  MONEYS. 

1.  On  a  t^fftt^ti^  to  Ascertain  the rtj^hts 
of   elaimattts  to  tkfplug  motkmfi  m  a 
moitgHge  foredoinre  ease,  the  claim  , 
ants  are  entitled  to    the  fie$  of  4he' 
ftfttte  and /ee«  oftk$eUrk,  in  the  pro- , 
eeeding.    (Eiuttll^^    Bobifim,  attUy 
108). 

€  Tbe  only  ooief,  aside  from  disbnrse- 
menta,  that  can  be  allowed  the  claim- 
'ImtBf  at  the  rate  allowed  for  similar 
Wvioes  in  civil  actions,  are  sueh  as 
«re  prescribed  by  tlie  Code.  {Id.) 

\  In  this  caM,  the  claimants  are  en- 
titled to  costs  for  two  motion  fee.<i  of 
flOeaeh  One  ftorthe  appoiutmeotuf 


tu^  TWEflNA  ^nri  nie  'other  foT  the  wn* 
lirmatioti  of  his  report.  {Id.) 

4,  It  MdHu,  that  there  may  be  cases  in 
which  it  would  be  proper  to  allow  a 
^triai/eey  before  the  refbreie.  These  art 
special  proceedings  and  costs  may  be 
tallowed  in  the  disoMiion  of  the  coort, 
(/A) 

5.  A  toidow  who  elects  to  take  and  ae 
cepts  a  gross  sum  from  surplus  moneys 
paid  into  oourt  nuder  a  judgment  of 
foreclosure,  in  lien  of  her  duwei-  righti 
is  entitledio the'ftitl  i<OAi  accepted,  frdb 
frohi  any  cOlBttt  or  commiflsioitii  x>n  a 
reference  in  obtaining  it.  {Campbell 
agt.  JShvin^t  (^N^t  35^- 

&  A  lease'f<fr  ^att'of  jabrlgagcd|tei» 
ises,  holding  under  a  leuse  containing 
a  covenant  of  qntet  enjoyment,  upon 
fbredosnre  and  sale  under  the  mort- 
gage,  is  entitled  to  ^eeeiVe  out  of  tM 
snrplns  moneys,  the  valne  of  the  use 
of  'the  premitdee  ihr  the  remninder  of 
his  term,  less  the  rents  reserved  and 
other  payments  to  be  made  by  him 
under  the  Ibrtne.  {OtH/Nbdf^  age.  Stid" 
vunrtt  46  JT.  F.,  297. 

7.  By  being  made  a  party  to  the  fore- 
dosnroenit,  he  is  not  oonclnded  asta 
the  valne  ot  the  fee,  by  the  amount  thb 

Eremiecs  brought  at 'the  sale;  nor  it 
e  -limited  to  a  percentage  thereon  in 
fixing  the  rental  value.      The  right 

(granted  to  the  lessee  by  the  lenne  is  an 
nterest  in  the  premises,  capable  of 
being  sold  and  transferred,  and  hat 
precedence  of  the  esrare  of  the  lessor, 
and  is  an  eneini>biHnte  upon  ihe  land 
to  the  extent  of  the  lessor's  iiiteiest. 
The  ^eMeehHrtll|rthis  right  of  pi^oal^ 
over  the  lessor,  is  interested  oiil^in 
seeing  that  the  nrofierty  produce*  snf- 
flcieiit  to  cover  nis  interest.  He  has 
no  interest  or  duly  to  create  a  fnnd  for 
the  benefit  of  the  lessor;  and  if 'the 
premises  am  sold  at  leas  tbun  their 
value,  the  loss  must  fall  upon  the  lat- 
ter,   (id) 

8.  As  between  the  lessor  and  lessee,  the 
estate  of  the  latter  is  not  subject  to  the 
claims  of  the  moitgagee.  or  to  any 
other  encnnibrance  or  claim  npon  tMs 
premises.  They  are  charges  npon  the 
interest  of  the  lessor  oiilv,  who  id 
bound  to-  protect  the  estate  of  the  leflsee 

therefrom.     (Id.) 

• 

9.  The  effect  of  the  sale  Is  to  snbstiCnte 
the  proceeds,  as  far  as  they  will  go,  for 
the  several  interests  in  the  pfeinisHs 
sold,  and  such  interests  are  to  be  satis- 
fied otit  of  the  proceeds  in  their  ofder 
of  priority.  £(^nity  will  not  pefmii 
one  clHiraxnt  ot  the  fund,  who  'has 
^vt^anted  to   pfMtfw    the    title    of 


M8 


NEW  YORK  PRACTICE  REPORTS: 


PigMt 


another,  to  tiicre:ige  hi»  own  ihare  of 
the  fniid,  by  coiiipelliiiic  the  orher  to 
rontrib'ire  to  ihe  (litK-hurge  of  prior  en- 
cainbrsiticeK.     {Id) 

10.  Where  tiie  {lur.ies  cUimAnt  are  be- 
fore the  court,  it  i  id  the  couieat  i«  be- 
tween th**!!!  only,  or  those  clniniing 
aoder  them,  the  c«mrt  hue  |io\ver  u> 
make  a  final  (iie^Mhition  of  ihe  fnnd  in 
accorthtiiee  with  the  c«»venaiit«  exint- 

•  hiK  between  them  and  the  equities  re- 
eoTtiu^ir  ihercfi-oin.     ( Id.) 

S$e  Dow  En.    (4  LnHsina.) 
FOKlbCLOSUKK.     {IcL)    ' 

8UUPRISE. 

8m  Nbw  Tkial.    (46  if.  F.j 

8URROQATE. 

Se$  EXBCUTOUB  AK1>   Al>MINIBTBATOR8. 

(m  Bai-b..) 

£XECCT4»US  AND  ADMUHftT&ATOBB. 
(4  Latunny.) 

BURUUOATE'S  COURT. 

Sm  Appeal.    (47  iV.  T.) 

SYNOD  OF  REFORMED  CHURCH. 

Set  Hbligioub     Corporatiohb.       (4 
ZiaMsiHg.) 


T. 


TAXES  AND  TAXATION. 

A^^ASSKRAMENT    AND    TaXATIOK.      ^46 

^   jv.  r.) 

Municipal    Corporations.     ( 60 

Bark.) 
A88E8BOKS     (4  Lontln^A 

TAX  aSSESSESSORS. 
Ae  Assessor.    (4  Laming,) 

TAX  SALES 

1.  The  prnvinion  of  the  act  of  IS26 
($  43.  cliapter  242,  J^aws  of  1823), 
reqiiirhijf  the  comptroller  to  pablJHn 
DoticttM  Hiutiii}?  when  the  time  for  the 
Tedeniptioii  of  hinds 'Bold  for  raxes 
Von  Id  explr**.  is  peremptory,  ( Wttt- 
6raoifeHgt,  W«7/ey,  47  if.  r,'457.) 

2.  The  pnldication  of  snch  notices  for 
the  spet'iKed  time,  t-*)  wit,  six  weeks 
•ncce»i«ively.  once  in  each  week,  is 
required  to'  he  completed  six  months 
prior  to  the  expiration  of  the  two 
years  allowed  for  redemption,     This 


provision  was  for  the  protection  of 
the  land  owner;  and  nnleHii  complied 
with,  no  title  pHKSed  by  the  ciinipfroN 
ler's  deed.  Tiie  i-onij)t roller's  deed, 
althongh  made  concinsire  evidence  ox 
the  regniarity  of  the  sale.  \*  not  cnn- 
clnsire  as  to  pnblicalion  of  snch  notice^ 
after  the  sale.    {Id.) 

3.  Mere  lapse  of  rime  befi>re  bringing 
an  action,  where  iH>«itiei«sion  nnder'the 
comptrollerV  deea  has  not  been  for  a 
snflicient  length  of  time  t«i  bar  an 
action  under  the  statute  of  lunibiiions. 
is  not  concluMive  evidence  of  a  full 
compliance  with  the  reqniremenrs  of 
the  act.    {Id,) 

TENANT. 


Ske  Landlord  and  TsirAirr.    (4 

9iHg\ 

TENANTS  IN  COMMON. 


1.  One  tenatit  in  common,  or  joint  ownor, 
connot  mainrain  an  aciio:i  for  the  |m>«- 
seasion  of  personal  property  Mifuinsibis 
GO  tenant.  {DavU  agt  'iMLich,  ifi 
N,  r,  393.) 

3.  If  the  co-tenant  sells,  or  converts  ttie 

Sroperty,  he  mav  have  his  action  for 
aniages,  or  hold  his  title  with  the  pur- 
chaser. He  cannot  com(>el  a  deliverj 
of  the  p<issesi*iou  to  himself  of  tht 
whole  property.    \Id,) 

8m  Partition.    (|6  N,  Y.) 

3.  Where  goods  are  purchased  by  seT* 
eral  parties  under  an  a>rreement  to  hold 
in  aliquot  shares,  with  iio  ajfreenient 
to  sell  jointly,  but  with  an  intent  sub- 
sequently to'malre  an  arraiiifement  for 
that  pnr|Kti<e,  until  s«ch  arniiigement 
is  in  fact  made,  the  purchasers  are  not 
partners,  but  simply  tenants  in  com- 
mon, and  liuiil  tfiat  iTime  neither  of 
them  has  power  to  bind  the  others  or 
his  contracti*.  {BaldwiM  HgL  Burrmm, 
47  N.  r.,  199.)  • 

4.  Where  one  of  several  tenants  in 
common,  without  the  authority  of  his 
eo>tenant«,  shi^is  the  property  owned 
in  common,  to  lie  sold,  and  when 
shipped  obtains  an  advance  thereon  of 
A  party  cogiiis»int  uf  the  inleresis  of 
the  parties,  upon  a  represen tuition  that 
his  co-tenants  auihorised  the  tr.uniao- 
tion  ;  an  aceeptance  by  his  co-tenants 
from  him  of  a  ponton  of  the  advance, 
induced  by  his  repreaentati<»n  thai 
the  advance  was  obtained  upon  his 
own  sole  credit,  and  that  they  were 
not  liable  for  reclamations,  is  not  A 
ratiflcatiop;  and  their  commission  to 
restore    what    tksy    received,    after 
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knowledge  of  the  crRiiBMCkion,  wliich 
kuowle(l(;e  \a  nor  obtained  nntJI  ufter 
the  Hhipinenr  Hud  fiile  of  ilie  )>i'0|>ei'tv, 
does  not  ii^^e  them  linble  upou  i£ie 
original  coiiirHct.    {Id.) 

5.  Where  tensmts  in  common  of  a  ship 
employ  her  in  a  Meriei*  of  A'ovHireM  unu 
.letiings  of  the  vessel  for  hire  upon 
joint  Hceonnr.  the  eui-uinga  and  ex- 
peiidituren  npon  and  in  reopect  to 
diffeient  voyages  going  into  general 
aeconni,  it  in  a  parricnlar  or  tpuui 
^arQierahip  for  the  geucfral  employ- 
ment of  the  vessel,  and  the  different 
▼oyages  and  adventuras  are  conuectod 
together,  and  parts  of  the  tntde  or 
bnitineHS  carried  on  by  the  owners  as 
partners.  (Willianu  aau  Lawrence, 
47  If,  r.,  462.; 

€k  An  assignee,  therefore,  of  the  intorett 
of  one  of  the  joint  owners  hi  a  par 
ticular  voyage  or  advent  are  can  take 
only  the  interest  which  his  apiv^fi^or 
has  in  the  earaings  of  the  vescel  after 
the  Hdjostinent  of  the  partnership  ao- 
counts.     {Id.) 

Hee  Wills.    {47  N.  T,) 

7.  One  tenant  in  common  in  possejMioD' 
of  the  common  property  is  only  lia- 
ble to  pay  rent,  when  I'.e  agrees  to 
pay  it,  and  «uch  an  agreement  only  en- 
ares  to  the  benefit  of  the  co-tenant 
with  whom   it  is  made.    Nor  can  he 

'  set  off' againHi  such  rent  the  coMt  of 
improvements  and  additions  not  strictly 
repairs.  (Scott  agU  Owrnsey,  6b 
I^t-b ,  163.) 

8.  A  tenant  in  common  occnpying  with- 
out agreement  to  pay  rent'  is  not  lia- 
able,  on  partitiini  to  account  for  rent, 

^  even  though  the  occnpancy  be  by  a 
firm  of  which  the  tenant  iii  common 
itf  a  partner.     ( Id.) 

9.  A  tenant  in  common  receiving  rents 
in  liable  to  puv  interest  on  the  snms 
so  received,  withoat  a  previous  de- 
mand.    {Id.) 

10.  The  it-nt  so  received  Is  a  lien  on  the 
shares  of  the  parties  receiving  it,  in 
favor  of  the  parlies  to  whom  it  is 
due.     I  Id.) 

11.  If  one  tenant  in  common,  to  whom 
one  or  more  co-tenants  it*  or  are  in- 
debted for  rentd,  dies,  his  adminis. 
trator  is  a  proper  party  to  an  action 
for  partition  and  an  acconnting.    ( Id.) 

TENANTS  FOU  LIFE,  AND  IN  RE- 
MAINDEK. 

1»  One   entitled    in  remainder,   as   co- 

T     tenant,  during  the    life  eKtaie;  bv  per- 

mibsion  oi,  and  Hgreeiueut  wiin,  the 


life  tenant,  erected  baildings  on  the 
common  propel r v.  and  received  rents 
for  the  8aui(>,  before  and'  afier  the 
teimiiiaiion  of  the  life  ei^tate.  f/eld 
tiat  on  partition  be  c«mld  ■  not  hold 
the  buildings,  or  their  value,  and 
mu«t  aoeonnt  for  the  rents  received 
afrer  the  death  of  the  liie  tenant. 
(  ScoU  agt.  Gvet-Hset/,  60  Barb.,  i63j 

2.  Nor  will  eqnity  support  sncli  a  claim, 
where  the  co-leiiaut  has,  by  the  rantft 
received  dnrinv  ihe  life  estate,  been 
fully  reimbursed  for  all  his  expondi-, 
tares  and  interest.     {Id,) 

3.  A  tenant  for  life,  'and  one  oi  the  re- 
maiudermen,  erected  .buildings  on 
the  common  property,  procured  insure 
ance  thereon,  and  i^ave  a  prominm 
note.  After  the  death  of  the  tenant 
for  life,  tiie  remainderman  was  asses- 
ed  on  the  note  and  paid  the  asBessment; 
Mfld  that  in  accoutiiinir  ior  rents  re- 
ceived, he  watt  not  eniiiled  toun  a)low- 
anoe  fSorthe  premium  thus  paid.    {Id.) 

TENDER. 

StB  Specific  Pbsfobmancb.  (46  if.  T.) 

TESTIMONY. 

See  Justice  of  the  Peace.    (4  2kH»* 
iinjf*) 

TITLE. 

See  Ceubtert      AssoGiATiom.       M 

If.  r.) 

Estoppel.    {Id.) 

Vendor  and  Vbkdeb.    {Id.) 

1.  The  title  of  a  purchaser  for  valaa 
of  stolen  negotiable  paper,  including 
bonds  payable  to  bearer,  is  not  im- 
fkaired  by' negligence.  It  will  only  bo 
defeated  by  proof  t)f  friiud  or  bad 
faith.  Nonce  of  such  fucrs  as  would 
put  a  prudent  man  npon-  his  guard 
will  not  defeat  his  recovery  therefor. 
(  Welch  agt.  Soffe,  47  N.  V.,  143.; 

2.  The  property  in  business  paper  rS- 
ceivedTfor  eollection  by  one  engaged 
in  the  business  of  banking  and  cnlleo- 
tiou.  and  forward<%d  by  him  to  hit 
correspondent  in  the  u^aal  course  of 
such  business,  without  any  express 
agreement  in  reference  thereto,  does 
not  become  vested  in  the  coi  respoAdent, 
although  he  way  have  remitted  upon 

f^enenu  account, 'in  anticipation  of  ool- 
ections.     (Dickereott  agt.   Wawn,  47 
JV:  r„  43ft.> 
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*  imbaraement  of  advances,  in  eaae  of 
<he  noii-fUTment  of  the  papor,  that 
he  can  retatin  it  or  the  nrocoMB  of  the 
eollectiout  as  agamst  tne  real  owner. 
Ud.) 

$m  COKBIOWOB    AVD   CONROWaB*       (47 

N  Y.) 
Hdbband  and  Wiva.    {IdJ^ 
Tax  Salks.    {Id.) 

TITLE  TO  PERSONAL  PROWBRTT. 

8m  CoMTFACT.    (4  Tjoinmt^.) 

Donatio  Causa  Mobtib.    (itf.) 

TITLE  TO  REAL  PROt»ERT. 

4te  'Adtrrbb  Po0SB88foer.  (4  Lammm^ ) 
Btidbncb.    (74>) 
fobbclosubk.    \m,, 

IVBATRICAL     PERFORMiANCBS. 

1.  8oBgB  and  daeu,  Bimir  hj  {>€rMnt  in 
eoetame,  may  l>e  p»irtB  of  a  dmniHtio, 
theatricDl  or  operatic  eutertHinroent^ 
and  mast  i>e  iin  revarded.  when  con- 
necied    with  dialogue  and  Ming  in  a 

'  public  garden,  for  athainnon  to  w^ieh 
a  charge  in  made.  (  Tke  SocvUvfitr  the 
JReformaiioH  of  jH)i>ervUk  DeUnquteiitt 
1^  DUrs,  60  Barb.,  152.) 

tkt  iHJUNcnoir.    ^60  Barb.,) 
TOWN. 

A.  Under  the  provision  of  ehap.  4flb  of 
the  laws  of  1870,  a  principal  who  has 
famished  jointly  with  a  town  of  the 
comity  of  Saifo[ic  a  sulstitute  whose 
service  constitated  a  part  of  the  excess 
•f  yearfl,  for  which  moneys  were  re- 
oeiTsd  from  the  state,  has  a  «lear  legal 
remedy  by  action  against  the  town  to 
i«cover  bis  iiist  proportioB  ^  each 
Bioneys.  ■  ( The  PeopU  ex  PtL  agu 
mmtUns,  46  N,  F.,  9.) 

TOWN  BONDING; 

I.  The  anthority  of  the  nM\joricy  of  the 
.  tax-payers  of  a  town,  to  mortgage  the 
whole  property  of  its  citicetis,  against 
the  will  of  tliie  minority,  for  ihvest- 
Bient  in  a  railroad  or  other  corporarion, 
feoeives  no  coanteUHuee  in  the  princi- 
ples of  eommon  law,  but  is  derived 
solely  from  legi.«lative  enaetments. 
Every  step,  therefore,  required  by  the 
SiBtaie,  must  be  shown  to  have  been 
tfiken  in  strict  conformity  therewith. 

iThe  People  ex  reL  agu  Sulburt,  4& 
r.  r.,  210.; 

S.  In  proceedings  under  chap.  907,  laws' 
of  lo69,  it  must  appear,  either  thHt  the' 
lax-payers  whose  names  appear  on  the 
peiitiou,  who  did  not  sign  personalljr, 


'  were  present  when  their  names  wsfTs 
itimedL  or  anthority  in  wriiini;  so  to 
affix  tneir  names  iousi  be  produced. 
ild.)  • 

3.  As  i4  was  re<inisite  to  establish  the 
act  of  the  signing  to  if ive  jurisdiction, 
it  is  no  answer,  that  the  objection  was 
not  taken  upon  tlie  hearing  before  the 
CQuniy  judge.  Tliere  was  no  waiver 
npon  UiO  |iart  of  thoite  rax  payers,  who 
did  not  sign  and  who  did   not  appear. 

4,  Where  one  signs  the  petition  in  a  rop- 
rssentMtive  oapanry,  his  anthority  to 
represent  and  thnH  to  bind  the  estste 
of  his  ward  or  teetMx  qne  mnst  i»e  shown 
aflmatively  by  legal  evidenoe.  (See 
opinion  of  PobteB,  J.,  note).    {IcU) 

6.  Where  the  name  of  a  corporation  «p» 
pears  to  the  petition,  its  corporate 
existence,  the  anthority  of  ihote  sign- 
iiigfSo  bind  it  in  this  Bianiier,  and  ubat 
•the  eoqwnition  is  aolvetUt  mast  be 
prov«a.     ( IcL) 

See  CoKRTiTDTiONAL  Law.    (46  ir.  T.) 

6l  Where  a  county  jnd^re,  in  his  return 
to. a  writ  of  eertknrtn  bronght  to 
MTiew  proceedings  had  before  him 
nn^ST  the  town  bondinv  act  of  1869 
(chapter  907,  Laws  of  1869),  did  noi 
rslnm  the  evidence  taken  liefore  him 
to  move  the  identity  ot  the  petitioners, 
aaa  their  signatures  to  the'petitiens 
presented  to  him.  but  simply  returned 
that  it  was  proven  that  each  name 
subscribed  to  the  petitions  was  written 
by  or  npon  the  request  of  the  (tersoo 
■o  named,  and  whot<e  name  appeared 
npon  the  list  or  roll  as  a  tax  payer, 
wiihont  stating  how  many  signed  per> 
sonaltv,  or  bow  muuy  names  were 
Bfflxea  by  others. 

Beldf  insufficient  to  sustain  the  proceedr 
injn.    {I^opU  ex  reL  agt  Knowim,  4i 

n!  r.,  415.) 

7.  To  justify  an  affirmance  of  the  pro- 
ceedings, (he  retnrn  mnflt  show 
aftrmaiively  that  the  county  judge 
bed  iurisdiction,  and  the  proof  of  % 
jnrisoictioual  fact  shtitild  be  returned 
to  enable  the  higher  court  to  de> 
Seraiine  whether  the  fact  was  estab- 
lished. It  shonid  at  least  appear  that 
those  whose  names  \>ere  affixed  to  the 
f«4itiea  b^  others  were  present  at  -the 
time  of  signiuff,  and  authorised  it,  or 
that  the  one  who  affixed  the  signature 
had 'Written  authority  so  to  do.  whieh 
written  authority  was  annexed  to  the 
petition  and  presented  to  the  conrty 
^odge.    (Id.) 

See  CoOLBT  oM.  Town  of  n^inu>v6iD 
(men.).    (47  iV  1.) 
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TOWING  CONTRACT. 

Sm  CoMTBACT.    (4  Ltauimff.) 
SyiDBMCs.    ild,) 

TOWN    BOUNTY    CERTIFICATE 

am  Parbht  and  Child.     (4  Xcmwum.) 
Towns.    {Id.) 

TOWN  OFFICER& 

Ab  AflflBflflOBS.      (4  ZCMUUI^.) 

TOWN  RAILROAD  BOND& 

fc  Baizaoad  Muhxoipal  Boxim.    (4 
Lonting,) 

TOWN& 

1.  Town  eertifieates  of  ind«bt6dD«M  ie- 
•aed  In  Janaaryf  1864,  for  bonntT  to 
▼olnntoert,  became  by  the  proruiont 
of  see.  I,  chap.  8,  laws  of  1864,  debts 
of  the  town,  apon  which  an  action 
hm  against  it  {Brwefn  agU  Ibip»  ^f 
Cam/ton^  4  JDaiuta^,  409.) 

gm  BBIDGBg.    (4  Lamting.) 

Railboad  Municipal  ^mss.  (A.) 

TREES. 

Am  Hxohwatb  abd  Btbbbts.    (4  2xm- 

TRESPASS. 

1.  In  an  action  of  trespass  for  WTongfnllj 
taking  and  carrying  awajr  plaintiiT's 
goods  and  break inir  op  his  basiness, 
ue  aUachimtnU  aiider  which  the  ffoods 
was  taken,  having  been  set  aside  for 
irregnlarityy  they  afford  no  shield  or 
pit>tae;ion  whatever  for  snch  taking 
to  the  creditors  who  procured  them  to 
W  issaed.  Such  proteetion  extends 
only  to  the  officer  while  acting  under 
them  in  the  discharge  of  his  pnbiio 
duty.  ( Wehle  agt.  Butler^  amUy  5). 

9.  Where  all  tbe  attachiuff  creditors  ae- 
lively  participated  in  toe  seisare  and 
removal  ot  plaintiff's  entire  stock  at 
one  and  the  same  time,  without  separ- 
ating their  respeoiive  prooeediog,  and 
there  being  no  evidence  from  which 
the  extent  of  the  separate  liability  i^ 
any  one  of  them  could  be  afeoertainod^ 
they  must  be  deemed,  for  the  purposes 
of  the  case,  to  have  been  ioint  tort 
Ibasors,  and  as  snch  their  liability  is 
Joint  and  several,  and  enforceable  ac- 
oordingly  at-  plaintiff's  election.  [Id). 

9L  Where  a  portion  of  the  attachi)% 
creditors  only,  were  sued  in  this  ao- 
twn,  the  bare  fiiet  of  the  existence  and 


timoltaneons,  but  fruitless  levy  of  the 
attachments  issued  by  the  other  credit" 
ore,  cannot  be  made  available  to  the 
defendants  in  this  action  in  any  aspect 
of  the  case.  (/c2.) 

4.  All  tbe  attaching  creditors  having 
been  iointly  coooerped  in  the  commie- 
sion  of  a  wrong,  and  being  jointly  and 
sevemlly  liable  therefor  at  plaintiff's 
electioOf  they  were  all  alike  incapaci- 
tated froioa.  making  a  subsequent  ttgai 
appropriation  of  plaintiff's  property, 
either  for  their  joint  aoeonnt*  or  for  ac- 
count of  any  one  ot  their  number, 
withont  plaintiff 's  assent,  (/d) 

5.  If  evidence  o1  a  subse^ent  legal  ap- 
propriation to  plaintiff's  use  was  com- 
petent, it  cannot  be  received  on  the 
trial  in  this  action,  not  eveik  in  mitiga- 
tion of  damages,  without  beingjpJMMte<i 
rSee  Wehle  agt.  Mwnl0i^  ^  JBov., 
399).  {Id.) 

6  Where  an  action  is  brought  to  recover 
treble  damages  for  trespass  on  land» 
&c.,  pursuanjb  to  title  6,  cb.,  5,  3d  part 
of  the  Revised  Statutes  (2  JSi.  8.^  fid. 
td.,  '261.  ^  I,  de.),  and  tbe  plaintiff 
claims  f  1080,  but  recoTers  only  |5, 
the  defendant ,ii  entitled  to  «?#(«.  {Id.) 

7.  Thisprovision  for  costs  in  the  Revised 
Statutes,  in  these  aetions,  is  repmlefi 
by  the  Code.  (Id.) 

8u  AUhongh  the  Code  does  not,  In 
terms,  provide  for  costs  in  actions  of 
trespass  on  land,  yet,  as  it  provides 
for  costs  in  actions  of  ejectment  and  in 
actions  in  which  title  to  real  estate 
shall  come  in  qnestion,  and  is  silent  aa 
to  actions  of  traspass,  it  must  be  as- 
sumed that  that  cla«s  of  actions  was 
intended  to  be  embraced  bv  come  othef 
provision,  if  aoy  is  applicable  to  it. 
(Id.) 

9.  The  only  other  provision  of  ^  304 
which  can  be  said  to  embrace  this  class 
of  actions,  is  the  subdivisiou  of  said 
section  which  g^ves  costs  to  tbe  pre- 
vailing party  iii  actions  for  the  re- 
covery of  money,  when  the  plaintiff 
recovers  $50.  And  this  subdivision 
would  seem  to  apply  to  actions  of  trea- 
pasa.  ild.) 

10.  The  provisions  of  chap.  459,  lawi  pf 
1862,  as  amended  by  cnap.  814,  lawa 
of  1867,  authorizing  the  seizure  pf 
animals  trespapsing  npon  private  pre- 
mises, are  constitutional.  {Cook  agt. 
Gregg.  46  iV.  F.,  439.)  ^ 

See  FB5CE8.    ( 60  Barb..) 

HlOHWATS  ANB^BBBVg.     f4  £mi^ 

wing.) 
JUDOB'S  OBABttB.     ildf) 
Praoticb.    {Id.) 

SOBTAOB  WaTBB.     {14.) 
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TRIAL. 

1.  Where  in  an  aetion  of  cumqwU  and  &a^ 
Unf,  for  forcibly  expellinjy^  (he  plain- 
tiff from  defeiidant'a  premises,  it  is  a 
?[uestion  for  the  jury  to  determine, 
rom  the  evidence  whether  the  defend- 
ant had  actual  postettion  of  the  prem- 
ises, giving  him  the  rijhrht  of  snen  ex- 
pnlsion,  where  the  evidence  was  nn- 
etmiradicted  that  the  defendant's  son 
with  his  family  oecapied  the  premises, 
bnt  under  an  arrangement  with  the 
defendant  that  the  latter  was  to  keep 
possession  of  the  liArm  and  premises 
and  provide  all  the  materials  and  neces- 
saries for  livmg,  and  pay  his  son  a 
stated  salary  per  year  for  hia  services 
on  the  place.  (Coautods  agU  Dodge, 
aate,  97.) 

9L  Where  the  Jnry,  nnder  the  charge  of 
the  judge,  are  prohibited,  from  passing 
upon  the  question,  an  exception  to  such 
charge  on  that  point  is  well  taken.  [Id,) 

5.  Where  the  defendant  in  such  action 
has  died  since  the  trial,  and  the  cause 
of  action  not  being  one  tliat  survives, 
a  new  trial  should  not  be  ordered,  for 
no  trial  of  the  issue  can  again  lawfully 
take  place.  (HiBONi  J,  diuaUiMg.J 
(Id.) 

4.  Whenever  a  PArty  obtains  the  post- 
ponement of  toe  trial  of  a  cause,  on 

.  jpaymeni  o/eotttj  bis  adversary  may  in- 
sist on  having  the  trial  proceea,  ou 
ominion  to  pav ;  or  he  may  waive  that 
right,  and  eitner  compel  payment  by 
precept  in  the  nature  of  a  ^fieri  faciaiy 
or  inclnde  them  in  his  general  bill,  in 
ease  he  ultimately  fucceeds  in  the  no- 
tion. {OambU  agt.  Taylor,  ante,  375). 

6.  Wber^  the  defendant  put  the  cause 
over  the  circuit  upon  an  order  "  that 
said  cause  go  over  the  term,  on  pav- 
ment  of  costs  by  said  defendant,  to  tfic 

•plaintiff  or  her  attorney,  of  saia  term, 
and  witnesses  fees,"  and  the  defendant 
thereafter  paid  to  plHiniilT's  attorney 
$10  50-100  which  was  all  the  term 
costs,  except  witnesses  fees,  which 
were  left  lor  fiitnre  adiastment,  and 
.  on  such  adjiiBimeni  bv  the  court,  such 
fees  were  fixed  at  $50,  and  the  plain- 
tiff having  ultimately  succeeded  m  the 
action  : 

Seldf  that  the  plaintiff  was  entitled  to 
have  the  balance  of  the  costs  of  the 
circuit  $50,  included  in  the  judgment, 
as  part  of  tite  costs  in  the  action— or- 
dered accordingly  (Id.) 

^  Defendant  M.  purchased  of  plaintiff 
an  individnal  bank,  and  he,  with  the 
other  defendants  as  his  sureties,  exe- 
cuted to  plaintiff  a  bond  of  indemnity 
from  all  claims  of  every  kind  against 


said  bank.  Prior  to  the  tnuufar, 
»  tain  depositors  had  reeeived  a  premie 
■or]^  note  to  the  amount  of  their  elaioM 
against  the  bank,  and  the  acoounfis  had 
been  balanoed  and  closed  opon  th« 
books  of  the  bank.  The  note  not  be- 
ing paid  at  maturity,  the  depoeitoni 
ottered  to  return  it,  and  demanded  pay- 
ment of  their  respective  accounts, 
claiming,  among  other  things,  that  they 
bad  been  induced  to  take  the  note  br 
frandnlent  representations  of  plaintiiL 
This  state  of  affairs,  plaintif  testified, 
was  known  to  M.  at  the  time  of  the 
transfer  and  giving  the  bond.  Subse- 
quently plaintiff  was  sued  for  the 
amount  of  the  deposit  balances  due  ai 
the  time  of  the  receipt  of  the  note.  H^ 
upon  notice,  employed  counsel  and  de- 
fended the  action  ;  but  the  plaintiff  in 
tliat  action  recovered  judgment,  whieh 
the  plaiuUff  here  paid : 

ffeld,  that,  if  M.  had  knowledee  of  these 
outstanding  claims,  plaintiff  was  not 
concluded  By  the  banlc  books ;  that  the 
evidence  given  was  sufficient  to  reqnne 
the  submission  of  the  question  of 
knowledge  to  a  jury ;  and  a  non-suit 
was,  therefore,  error.  {Hart  agt.  ifs^ 
tender,  46  N.  F.,  353.) 

7.  That  the  rejection  of  testimony  offered 
by  plaintiff,  tending  to  show  M.  had 
sncn  knowledge,  was  error.    {Id.) 

8.  A  court  or  referee  is  presumed  to  have 
knowledge  of  the  contents  of  the 
pleadings  in  a  cause,  and  it  is  not  aee- 
essary  for  a  party  to  read  them  in  evi 
deuce,  in  order  to  avail  himself  of  ad 
miMions  therein.  {White  agt  Smiih^ 
46  If.  r.,  418.) 

9.  After  a  trial  was  eommenoed  hefbre  a 
referee,  a  portion  of  the  evidence 
taken,  an  a^ioumment  was  granted 
upon  plaintiff's  motion,  in  order  to 
enable  him  to  apply  to  the  court  for 
leave  to  serve  a  repi^  to  defendant's 
counter-claim:  permission  was  ob- 
tained  and  reply  served.  Upon  the 
adjonmed  day  tl>e  plaintiff  insisted  that 
the  trial  should  be  commenced  dfe  a 
this  the  referee  refused  to  do : 

Held,  no  error.    {Id.) 

10.  One  of  the  plalntift's  witnesses  „^ 
permitted  to  state,  nnder  objection,  n 
conversarioi)  between  plaintiff  and  one 
W..  the  book-keeper  of  defendant,  and 
acting  as  his  agent  in  tlie  shipment  of 
freight;  no  material  evidence  was 
given.  Subsequently  the  same  witness 
testified,  wiihoat  objection  to  a  con 
versatioli  with  W.,  a  po'rtion  of  whidi 
WHS  competent  as  a  part  of  the  rw 

'  aottm,  and  a  portion  in-competent— • 
Md,  that  as  couvenation  with  W^ 
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*  pertaining  to  boiinMi  tmnmeted  br 
fiim  at  the  time,  were  eompetent,  anil 
M  error  it  never  to  be  preeanied,  bat 
must  be  made  plainly  to  appeal^,  it  is 
to  be  assamed  the  coort  in  oTerrtilinff 
objection  to  ilrac  question  only  intended 
to  hold,  that  conversation  with  W. 
relating  to  bnstness  then-  beinff  trans- 
acted were  competent,  and  that  the 
objection  then  taken  eoold  not  be  made 
applicable  to  the  subeeqoent  ineompe. 
tent  evidence.  If  tbe  mling  of  the 
eoort  was  intended  to  apply  to  all 
eonvenations,  the  objection,  to  avail 
defendant,  shoold  have  been  more 
ipectfic,  so  that  the  intent  wonld  be 
made  plainly  to  appear.  liSlteraeM  agt 
JJiwert,  46  N.  T.,  462.) 

11.  If  there  are  any  ruasons  for  the  ex- 
dosion  of  evidence  competent  in  itself 
growiiiff  out  of  t1^  prooeediniars  upon 
the  trial,  or  the  pnof  examination  and 
•tatemeiiis  of  the  witness,  they  mnstbe 
pointed  out  and  the  attention  of  the 
coart  oilled  to  them;  a  general  objec- 
tion is  insufllcient  It  is  withi^  the 
discretion  of  the  jodge  at  tbe  tnal,  to 
allow  a  witness  to  be  recalled  and  to 
explain,  qnulify,  or  contradict  his 
former  stutemeiits,  and  his^  decision 
cannot  be  reviewed.  WUliamt  agt. 
Sargeaut,  46  N.  F.,  481.) 

15L  A  despnte  having  arisen  between 
plaintiff,  defendant,  and  others,  in 
regard  to  the  location  of  the  bonndarv 
lines  of  A  lot  of  land  owned  by  defend- 
ant, an  Hxreement  in  writing  to  com- 
promise and  settle  the  same  was  en- 
tere^  intf)  hv  nil  the  parties,  one  pro- 
vision of  tvhieh  was  that  M.  shonld 
so  upon  the  land  and  designate  the 
fine  between  piaintiff  and  defendant, 
as  the  same  exi^ied  when  M.^  father 
occupied  the  lot.     Defendant  offered 

Kroof  of  revocation  upon  his  part  of 
[.'s  anthority  to  locate  the  line,  and 
K*  10  piviuf  of  actnal  location  of  the  line, 
th  of  which  were  rejected. — Held. 
that  the  agreement  was  a  valid  ano 
bindinK  one,  and  ftzed  as  the  true  line 

*  between  the  parties,  the  one  that  ex- 
bted  and  was  recognised  when  M.'s 
laUier  oeeupied  the  premises,  and  left, 
only  the  question  to  oe  determined  as 
to  tne  location  of  that  line.  But  that 
M.  was  simply  empowered  to  act  as 

.arbitnitur  upon  this  question,  and  as 
.  soeh  his  power  was  revocable.  That 
the  question  should  have  been  sub- 
mitted to  the  jury  to  determine  the 
location  ot  the  line,  and  that  the  re- 
jection of  the  testimony,  both  as  to 
revocation  and  location  .was  error. 
( Wood  agt.  LafayetU,  46  N.  T.,  484.) 

t  Tn  an  action  for  woHi,  and  labor  and 
*naterials  furnished  iu  manufacturing 


certain  articles  for  defendant,  the  d«*> 
fence  was  that  the  articles  were  not  to 
be  paid  for,  until  defendant  should, 
collect  and  receive  pay  from  those  to 
whom  he  shonM  sell  them,  and  rhat. 
in  conseouence  of  the  unskillful 
manner  of  their  constrnction,  the  ar- 
ticles were  defective,  and  the  defen<i- 
ant's  vendees  refused  to  pay  therefoL 
JSeld,  it  was  not  competent  for  defeno- 
aut,  upon  the  trial,  to  show  that  bis 
vendees  clnimeddamaifes.  iSeltetirtick 
agt.  JBUement,  46  If-  F.,  677.) 

14.  The  Judge  charged  the  juvy,  that  if 
they  lound  tiie  agreement  was,  tiiai 
defendant  might  sell  on  areasonaj^lo 
term  of  credit,  and  he  had  so  sold  and 
that  term  had  expired,  then  plaintiif 
could  recover,  though  defendants  iyul 
not  been  paid  by  his  vendees:  towhiuh 
defendants  excepted. — M^f  excepUon 
not  well  taken.    {Id,) 

See  EviDBNCB.    (46  if.  F.) 

15.  Defendant's  answer  alleged  that  aho 
had  **no  information  snttcient  to 
form  a  belief  as  to  tbe  truth  of  the 
alleffHtions  of  the  complaint.  Upon 
trial  before  a  referee,  leave  waa 
granted  to  amend  by  inserting  tho 
words  "knowledge  or''  before  *Mii* 
formation,"  so  as  to  bring  the  answer 
within  section  149  of  the  Code,        > 

Seldt  that  the  amendment  was  within 
the  power  and  discretion  of  the 
referee.  (Bennea  agt.  Laie,  47  y» 
F.,  SW.)    *  ^  '         . 

16.  The  judge,  upon  trial  cbaived,  thai 
if  the  jury  shonld  find  the  facts  pra- 
ciselv  as  defendanu'  witnesses  tea- 
tlfle<f,  still  they  were  liable,  aiid^ 
thereupon,  directed  the  )nry  to  find  a 
verdict  for  the  plaiiitifis.  To  which 
defendants'  counsel  excepted. 

Beld,' thai  it  was  not  necessary  to  re- 
quest the  court  to  submit  any  question 
of  fact,  in  order  to  enable  defendants 
to  raise  tbe  question  upon  appeal  as 
to  the  correcuiess  of  the  charges  and 
direction.  {Low  agL  Ball,  47  If.  F.. 
104.) 

17.  Where  several  distinct  grounds  of 
liabilltv,  on  the  port  of  the  defeadantk 
are  snomitted  to  the  consideration  or 
a  jnry,  if  either  was  improperly  snb- 
mitted,  and  the  verdict  is  a  general 
one,  the  judgment  will  be  reversed, 
unless  it  appear  that  some  one  of  th# 
others  was  so  dearly  established  by 
nncontroverted  evidence  as  to  bavo 
rendered  it  the  duty  of  the  eoort  4M> 
direct  a  verdict  for  putintitr.  (Baidmm 
agt,  Bwrrmu,  V  N,  F..  199.)  ^ 

18.  To  maintain  aa  action  for  ontio^ 
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mmil  from  wrvice,  it  mnat  appear 
%hat  tbe  ebild,  appremiee,  or  tei^ftut, 
was  at  tbe  time  m  tha  ai^taal  service 
•f  tbe  parent  or  mastery  and  tbat  the 
■loving  cause  of  tbe  desertion  was 
..Ibe  indasement  held  oat  by  the  de- 
fendant. (OumAm  ugi.  Smiih,  47 
If.  r^fMA) 

49.  In  an  aetion  fbr  anlawfoHr  harbor- 
'  fng  and  concealing  plaiatiflr's  minor 
'  aon,  and  indndng  him  to  enlist  in  the 

•errioe  of  the  United  States,  as  a  sob- 

•titaie  for  defendant. 

Bddy  thtA  tbe  taking  out  of  tettera  oi 
administration  hj  plaintiff,  after  the 
^deatb  of  tbe  minor  son,  npon  bis 
•state,  and  as  administrator,  demand- 
ing and   reoeiviur  of  defendant  the 

*%0QntT  money  paid  to  tbe  son  npon 

'  Ills  enliscment,  and  of  tbe  goTomment 
tiis  arrears  of  pay,  were  not  a  ratifica- 
tion at   tbe  contract   of  enlistment. 

'  They  were  not  amounts  received  by 
the  fkther  as  an  equivalent  for  the 
loss  of  tbe  son'*  service,  to  which  he 

.  was  entitled,  bat  were  debts  due  to 
the  estate  of  the  son,  (o  which  plaintiiT 

'  vas    ancided    by   the    eperauon    of 

'Statute  laws.    (J«.) 


M.  That  H  was  necessary  to  aver  and 

Srove  l(no4rledge,  on  tbe  part  of 
efendant  tbat  the  minor  owed  service 
to  plaintiff,  and  wrongfully  deserted 

'  that  service ;  that  knowledge  of  tbe 

'    #iinortty,  and   that   the   fktoer    was 

liying,  was  sofflctent  to   charge  de- 

•  fendant  with  the  legal  inference  there- 
from, that  tho  iatMr  was  entitled  to 
'  ibe  custody,  labor  and  services  of  tbe 
winor;.  but  if  tliere  was  an  honest 
t^lief,  on  tbe  part  of  the  defendant, 
that  tbe  ^outh  had  lett  tbe  ftuher's 
service  With  tbe  father's  oonseut,  he 
was  not  liable.  Also,  tbat  for  tbe 
Mrpose  of  showing  this,  it  was  com- 
Betent   for   defendtint   to    prove  the 

'otelaratibns  of  the  minor,  when  he 
Engaged  with  him,  that  his  father  was 
willing  be  should  go  into  the  military 
Servicer  of  the  government.    ( Id, ) 

9L,  Tbat  a  refusal  of  the  court  to  charge, 
,4hat  to  support  the  action  the  plaintiiT 
met  aadflfy  the  jury  that  the  defend- 
ftiit,  whan  be  pat 'the  son  into  the 
Hervice,  was  doing  so  against  the 
#biintiff'i    tooeemt,   was  not  error. 

pa.) 

te.  AmMl  of  a  laoaeet  ta  charge  tbat, 

,40  render  defeaoaat  liable,   he  must 

'itave  knows  that  ibe  aon  was  under 

ibe  age  «f  eighteea  veam  at  tlie  time 

1  ^  the  enlifltaMBt.    {Id.) 

tt.  Tbat  It  was  error  for  the  court  to 
4liai;ge  thal|  if  the  plaintifl's  son  was 


under  Uie  age  of  eighteen  at  tbe  time 
of  the  enlistment;  the  defendant  was 
liable  wlietber  be  knew  it  or  not. 
(Id.} 

24.  Rnle^  of  evidence  prescribed  by 
congress  are  not  binding  on  siata 
courts.  ( Caldw/l  agt.  If.  J.  iSUambcui 
Ob.,47jY.r.,98B.) 

25.  Tbe  general  mle  that  a  pait^  is  en- 
titled  to  examine  his  own  wiinesees 
upon  material  facts,  and  sboaid  not  ba 
precluded  by  answers  made  udoo  the 
examination  by  his  advenary,  is  a 
matter  of  discretion,  and  a  refnsal  ta 
permit  such  exHmiiiation,  after  the 
witness  liad  fully  teerifled  u|>on  the 
subject  ot  tbe  nropooed  examination, 
is  not  ground  or  reversal,  unless  it  can 
be  shown  the  party  has  been  injmed 
or  prejudiced.    {IdL) 

,  After  the  testimony  in  a  case  has 
closed,  it  is  discretionarv  with  the 
court  whether  Co  open  toe  case  or 
not,  to  receive  additional  evidence^ 
an<j[  the  decision  is  not  reviewable 
heie.    lid.) 

27.  After  a  jury  bad  retired,  upon  rs- 
turning  into  court  for  further  instruo- 
tious,  the  judge  remarked,  in  substance, 
that  he  thuifght  tliere  was  not  much 
difBciilty  io  arririnj^  at  a  ocnclnsion, 
and  that  if  the^  did  not  agrees  he 
would  feel  it  his  duty  to  keep  tnem 
together  until  Monday  (it  being  then 
Thursday) : 

Bdd^  that  the  first  portion  of  the  remark 
was  not  error,  as  the  court  neiiber 
f  xpressed  nor  gave  an  intimation  of 
his  opinion ;  the  last  portion  was  a 
matter  of  discretion,  and  not  review* 
able  npon  a  bill  of  exception!.  For  aa 
abuse  of  this  discretion,  relief  is  to  be 
obtained  by  motion  to  set  aside  the 
verdict.    {Id.) 

28.  Where  an  aetion  in  the  nature  of  a 
creditor's  bill- is  brongfat  i^gainst  a 
husband  and  wife  by  a  judgment 
creditor  of  the  foruMr,  to  reach  real 
estate  claimed  to  have  been  Aaadii' 
lently  convened  to  tbe  latter,  and 
where  after  issue  is  joined  the  wife 
dies,  the  plaintiff  felling  to  siiow  ftead  « 
cannot  have  iudnnent  for  the  interset 
of  the  husband  in  the  land  aoouirad 
upon  tbe  death  of  the  wifs.  {thurtii 
agt.  -Rw,  47  If.  r,  299.) 

29.  As  such  interest- did  not  vest  until 
after  the  putting  in  of  the  answer, 
defendjuit's  silence  was  net  a  waiver 
of  the  objection;  that,  so  far  as  this 
interest  was  concerned,  plaintiff's 
remedy  was  by  execution.    (icL) 

30.  Where,  upon  a  trial  before  a  referee, 
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the  plaintiflf  at  the  doie  of  his  evi- 
denee  is  nonsaiied  and  duly  excepts, 
a  ^nestioD  of  law  is  raised  ap<Hi  whieh 
it  18  oenpetODt  for  ths  ^neral  term  to 
xcTerse  the  JodgiDeiit  if  the  decision 
was  erroneous,  it  is  a  dedsion  that, 
ma  a  natter  of  law,  there  is  no  evi- 
dence to  sustain  the  eomplaint;  and  if 
the  evidence,  althoagb  insnfflcient  to 
constrain  the  referee  to  find  for  the 
plaintiff,  is  snch  as  wonid  have  re- 
hired the  submission  of  the  question 
to  a  jury,  and  woold  have  been  cuffi- 
eient  (o  sostain  a  finding  for  plaintiff, 
it  is  error.  {Scofeld  agL  MenuauUMf 
47  N.  K,  313.) 

81.  The  rale  that  eveiy  reasonable  doabt 
npon  anj  question  of  law  or  &oi  bear- 
ing upon  the  gnih  or  innocence  of  tlie 
prisoner  in  a  criminal  trial  should  be 
•olved  in  his  favor,  does  not  apply  to 
a  question  as  to  tbe»jurisdictiuu  of  the 
conru  Doubts  as  to  jui-isdiciion  may 
be  solved  in  favor  of  the  tribunal 
azercising  it,  unless  by  so  doirtf  some 
establish^  rule  of  law  will  be  piupably 
violated.  (G.  H,  SmUk  agt.  J\opU, 
47  Jf.  r.,  330.) 

9GL  Where  upon  the  trial  of  an  action, 
there  are  disputed  quescioos  of  faci,  a 
direction  by  the  court  to  the  jury  to 
find  for  the  defendant  is,  in  effect,  a 
decision  that  plaiauff  is  not  entiiled  to 
recover  upon  auy  finding  warranted 
by  the  testimony,  and  an  ejcoeption  to 
such  direction  is  safficient  to  present 
the  question  of  law  upon  appeal. 
Plaintiff  is  not  required  lo  reque^v 
the  court  to  submit  tlie  questions  of 
fact  10  the  jurv.  {SUme  agt.  Flower^ 
47  2f,  r,.  566.) 

33.  A  si^cial  verdict  differs  from  the 
findings  of  a  court  or  referee  in  this, 
that  me  jury  cannot' be  presumed  to 
have  found  more  than  is  specified  iu 
their  verdict,  and  a  general  verdict 
directed  by  the  court  upon  the  strength 
of  the  fiadnigs  does  not  ^d  to  tMir 
force  or  effect.    (PwpU  agt.  W.  2Vra- 

*  pUteand  B  Co.,  47  Ji,  JT.  586.) 

See  Appkau    (47  If.  F.) 

A^>  B88MBNT  AMD  TaXATIOH.      (  JcL) 

Deposition.    {Id.) 
Valss  Prbtkhcbb.    {Id.) 
F&ADO.     (Id.) 
Ikbubamgb,  Lifb.    {Id.) 
Municipal  CoRPORATioim.   {Id,) 
PRAcncB.    {Id,) 
PRAonoB.       (4  Lemtuiff.)    ' 

TRUSTEES  OF  VILLAGE& 

'See  HiOHWATi  mmd  SiBBBTib    (4  X/tm- 
sing.) 


TRUSTS  AND  TRUSTEES. 

iSiM  V OBTOAQB.     (46  if.  T,) 

Will*.    {Id.) 

1.  The  provisiens  of  the  statate  ia  refer- 
ence to  fraudulent  conveyances  and 
contracts  in  reference  to  lands  (title  t 
chapier  7,  part  2,  of  the  R.  &1  do  ndk 
preclude  a  party  from  establishing  an 
implied  or  resulting  trust  recogniapd 
by  the  commen  law.  The  transactiopy 
out  of  which  a  trust  of  this  eharact^ 
arises,  may  be  proved  by  parol;  bui 
the  trust  itself  must  rest  upon  the  acta 
or  situation  of  the  parties  aa  pro¥e4| 
and  not  merely  npon  their  declaratioiia. 
i^ooU  agk  JBryoal,  47  if.  PI,  544.) 

2.  Where  one  pays  the  consideration  for 
real  estate  and  a  oonveyauce  is  taken 
in  the  name  of  another,  although  by 
aeetion  51  of  the  stamte  of  laes  au4 
trusu  (1  R.  S ,  728),  no  trasu  resulta 
in  fisvor  of  the  person  payii^  tba 
money,  and  the  title  is  vested  in  (he 
alienee  named  iu  the  conveyance,  yet 
it  is  competent  for  the  alienee  to 
regard  the  equitable  rights  of  vnioh 
person,  and  to  secpre  them  either  by  4t 
lawful  declaration  of  traitor  by  a  ooB- 
▼eyance.    {Id.)  , 


3.  Where,  tfaerefoM^  in  such  casa  thB 
one  paying  the  MHisideration  reqnesia 
a  inird'  person  to  take  the  title  an^ 
hold  it  for  his  benefit,  and  the  aiienea  ' 
executes  a  conveyance  to  such  thirl 
person,  intending  it  as  an  executtoii 
and  admiasiou  of  the  trust,  but  tha 
conveyance  is,  \tttboat  the  knowledge 
or  consent  <»f  the  cestui  gas  trutlf  aa 
absolute  one.  the  case  is  brouvht 
within  the  exceptions  of  section  53  df 
said  statute,  and  a  trust  results  in  bis 
favor.  iOilbert  agt  OiiUrtt  I  Ktutt, 
159,  queaUoned.)    {Id.) 

4.  .The  rale  is  not  ehanged  by  the  iii«t 
that  the  person  paying  the  considera* 
tion  was  .a  married  woman,  and  tha 
payment  was  made  prior  to  the  acts  of 
1848  and  1819  in  relation  to  married 
women.  It  Was  eompecent  fbr  tha' 
husband,  except  as  against  ciaditm,' 
to  recognise  the  eqoiues  ot  the  wm, 
and  to  secure  it  upon  property.    {Id.) 

8m  Imbubamob,  Lnfs.    (47  if,  T.) 
Will.    {Id.) 

5.  Where  a  cettui  ^me  tnut  teaided  itt».-    • 
this  state,  and  the  original  trustee  al- 
though he  died  in  Conoecticat,  residkl 

in  this  state  when    he  was  appointe^^ 
had  the  trust  fund  here,  at  the  time, 
and  partly   executed  the   trust  here ; 
and  the  certui  que  tnut  was  ad  hi&nr 
and  needed  the  fund  for  hif  sBf  port  s 
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MwM  held  ^atf  under  these  ciream- 
■tanoes,  the  power  of  the  coari  to  sp< 
point  a  new  cmstee  witbiu  its  own 
territoriiil  {nrisdiction  could  not  be 
doubted.  {  Owrtu  agt  SmUh^eO 
.   Bash.,  9.) 

tf.  BMt  al!fii,   that  the  Sopreme  Court 

•  was   not  divested  of  jnhsdiction  by 
t  the   ramoval  of    the    former  trustee 

fh>ni  the  sute,  although   he  took  the 
fund  with   bim ;  the  csiAm  omt  trtut 
■   oontinaing  to  reside  here.    (M,) 

m 

7.  The  statute  devolving  a  trust  u^n 
the  court,  on  the  death  of  a  surviving 
trustee,  and  authorising  the  appoint- 
ment of  anew  trustee,  (1  M,S^  /30,  $ 

'  68,)  applies  to  a  trust  of    personal  as 

'  well  as  real  estate.    {Id.) 

A.  Where  one  of  two  trustees  disclaim- 
ed acting  as  trustee,  by  an  answer  in 
chancery,  in  Missouri  ;  Beld  that  his 
subsequent  death,  without  ever  assum- 
ing the  trust  or  claiming  aright  to  act, 
made  valid  that  disclaimer,  and  vest- 

'  ed  all  the  estate  in  the  surviving  trus- 

*  tee,  and  the  eeUui  que  tnui  were 
bound  by  the  decree  in  that  suit. 
(  CltmeM  agt  OUmtna,  60  Barb-^  366.) 

Am  Aorsbmsht.     (60  Bnrb.,) 
WiiX.    (7(1) 

9.  A  trust  of  personal  estate,  for  the  use 
and  benefit  of  the  grantor  or  donor,  is 

'  valid,  and  vesu  the  legal  title  in  the 
trustee,  unless  the  purposes  of  the 
trust  are  unlawfulr    (FmUt  agt.  <7os, 

'  4  Lannn{f.) 

10.  A  conveyance  of  all  his  real  and  per- 
sonal estate,  on  account  of  the  gran- 
tor's a^  and  infirmities,  and  in  con- 
sideration of  one  dollar,  with  a  pro- 

.  viso  that  the  grantee  shall  sell  and 
convey  the  lan£i  at  retail,  and  that  the 
avails  shall  be  paid  over  to  the  grantor 
during  his  life,  and  afterward  applied 
to  pav  debts  and  ex|>enses  of  the  trnsL 
and  the  residue  distributed  as  directed 
yi  a  subsequent  instrument  to  be  eze- 
cuied  by  the  grantor ;  or  in  default  of 
such  instrument  to  the  ftrantor's  heirs, 
though  void  as  an  express  trust,  con 
fers,  it  seems,  a  valid  power  in  trust, 
and  is  irrevocable,  altiiongh  the  sub- 
sequent instrument  provided  for  is  not 

"  executed.  [FellowM  agu  Btermam^  4 
iKMsinfff  230.) 

gee  ADTBR8B  PoMBasiOH.  ^4  Laneififf,) 

FORBCLOStTRB.      (/d) 

Manupactdrino      Corforatiok. 

ild.) 

MoRTOAOB  OP  Bbal  Estatb.  {Id.} 


I 
USB  AND  OCCUPATION. 

I.  To  enable  a  party  to  maintain  an  a^ 
tion  for  use  and  occupation,  under  tha 
provisioii  of  the  Revised  Statutes  au- 
thorizing such  an  action  to  bo 
brought  under  any  agreement,  wheth- 
er by  deed  or  parol,  the  conventional 
relation  of  landlord  and  tenant  mnsl 
exist.  (  7%omptmBgL  Bower,  60 
Bntb.f  463.) 

*A  Where  one  occupiea  ander  an  agree- 
ment to  purchase,  he  is  not  a  tenant* 
bat  a  vendee,  and  the  t  elation  that  of 
vendor  and  vendee,  and  in  no  cc*nveii- 
taooal  sense  that  of  landlord  and  tea* 
anu     {Id.) 

3.  Distinction  between  the  action  for 
metne  profits  and  the  action  for  use  and 
occupation.    ( Id.) 

dee  Landlord  ard  Tbvakx.     (4  £a»* 
ting.) 
Lbabb.    {Id) 

USES  AND  TBUSTS. 

See  LiBK.    (46  ilT.  r.) 

UNITED  STATES  COUBT& 
See  Fbdbral  Courts.    (4  Leaaie^) 

UNITED  STATES  DGPOSn*  FUND. 
8u  Loan  CoMMissioiniRR.  (4  Lemeing,) 

UNITED  STATES  LOAN  COMHIS- 

SIONEliS. 

e 

See  lA^kX  CoMMUaioirBRB.  (4  Lamnng.) 

USER. 

See  Eabbmbnt.    (4  Laasiiy.) 
ESTOFPBI..     {Id.) 

USUUT. 

1.  Where  an  advance  .is  made  ia  ona 
place,^  upon  a  check  drawn  upon  a 
(>Hnk  in  another,  no  question  of  usury 
can  arise  out  of  the  transaction,  as 
there  is  no  loan  or  forbearance  of 
money  for  any  time  whatever.  ( Crocker 
agt.  CoiweU,  46  /f.  JVl,  21*2.) 

2.  To  establish  usury,  some  consider- 
ation in  addition  to  lawful  iniei-est 
must  proceed  from  the  born>wer.  It 
is  not  enough  that  the  lender  is  moved 
by  consideration  of  collateral  beiiefiis 
to  himself,  which  may  result  indirectly 
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from  the  tranmotion,  provided  they 
are  not  a  burden  impoeed  npon  the 
borrower,  and  to  which  he  saoniits  a« 
the  means  of  obtaining  the  loan,  and 
which  are  intended  as  a  compensation 
to  the  lender  bevoud  the  lespAl  rate  of 
interest.  (Olarie  agt.  SheeKan,  47  N, 
r,  188.) 

8L  Where  parties  are  deairoas  of  enter* 
ing  into  a  contract  for  their  motnal 
advantage,  the  mere  fact  that  a  part 
of  the  arrangement  is  a  loan  by  one  to 
the  other  at  the  legal  rate  of  interest, 
to  enable  him  to  perform  his  part, 
does  not  present  a  case  of  nsury, 
atthuugh  tiie  loan  would  not  have 
been  made  except  as  part  of  the  cou- 
traet,  and  even  though  the  contract 
woald  not  have  been  made  without 
the  loan.  If  provision  is  made  for  full 
oompeusation  to  the  borrower  for  all 
he  mav  do  under  the  collateral  con- 
tract, tnere  is  no  usury.     (Jd,) 

4.  Where,  in  action  upon  a  prommissoy 
'  note,  the  single  question  to  be  tried  is, 
whethhr  there  was  a  corrupt  and  an 
nsorious  agreement  made  upon  a  loan 
of  money  which  was  tne  considera- 
tion of  the  note,  the  intent  of  the  par- 
ties is  a  question  of  fact;  and  that 
question  having  been  found  by  the 
jury  against  the  defendants,  upon  con- 
flicting evidence,  their  finding  is  con- 
clusive ;  unless  some  error  Was  com* 
miued  on  the  trial,  by  the  judge,  in  his 
rulings,-  or  charge  to  tlie  jury.  (  Hor- 
(OH  agt.  Moot,  60  jBar6.,27.) 

6.  Whether  the  transaction  was  a  contri- 
vance on  the  ^mrt  of  the  plaintiff,  by 
which  he  ubt^iined  more  than  seven 
per  cent  for  the  loan  or  forbearance 
of  money  ;  whether  it  was  a  fraud 
upon  the  statute,  or  an  evasion  of  the 
statuie,  to  cover  usury  ;  whether  the 
plaintilf  bought  the  note  of  the  bank 
at  which  it  was  payable  ;  or  whether 
the  bunk  acted  as  the  agent  of  the 
plaintiff,  in  committing  the  fraud — are 
Udt  questions  of  law,  independant  of 
the  facts  upon  which  the  propositions 
are  based.  And  if  the  jury  find,  cor- 
rectly,  against  the  defendants  npon 
them,  the  court  cannot  reverse  their 
findings.    {Id.  J 

6L  Where  the  usurious  character  of  a 
morignge  has  been  determined  in, 
and  appears  4)y,  the  record  of  a  for- 
mer snit,  there  is  no  necessity  for  a 
bill  quia  timetj  to  entertain  which  is 
discretiouNry  with  a  curt  of  equity. 
(  BiueU  agt.  Keitoffg,  60  Barb  ,  617.) 

7.  This  principle  is  applied  to  oblij^ 
tions  void  for  usury,  notwithstanding 
the  imperative  provisions  of  tbeaet 
of  1837;    (id.) 


8.  The  nsui7  act,  of  1837,  was  not  de- 
signed to  require  a  court  of  equity  to 
entertain  a  suit  which,  according  to  its 
settled  practice,  it  would  not  have  en- 
tertaued  before  that  act,  but  only  to 
relieve  a  borrower,  under  a  usurious 
contract,  from  the  obligation  to  repay 
the  money  actually  borrowed,  in  cases 
where  a  resort  to  a  court  of  equHy 
was  necutary  either  for  discovery  or 
relief.    ( Id.) 

9.  The  former  rule  of  courts  of  eqnitv, 
requiring  a  complainant  who  sought 
relief  in  that  court  against  a  usurious 
contract,  obligation  or  security,  to  re- 
pay the  moiiuy  actually  loaned,  w^ith 
interest,  as  a  condirion  of  granting  the 
relief,  was  abropited  by  the  stainte  of 
1837  onlv  in  benalf  of  the  bwrower. 
The  rule  is  not  abrogated  as  to  the 
grantee  of  the  borrower.  When  such 
grantee,  as  such,  commences  a  snit  for 
relief,  the  rule  requiring  him  to  do 
equity,  as  a  condition  of  relief,  still 
applies.     ( Id.) 

See  HORTOAOB.    ( 60  Barb.^) 

10.  No  rule  of  law  makes  it  u  lawful,  or 
asuriouti^  to  loan  a  borrower  money  to 
pay  the  usurious  debt  of  such  borrower 
to  another.  {Wilton  agt.  JSanwy,  4 
Lansing,  507.) 

11.  The  plaintiffs'  testator  loaned  his  in- 
dividual funds  to  the  defendants'  testa- 
tor, on  bond  and  mortgage,  with 
knowledge  that  the  monev  was  bor- 
rowed to  pay  the  burrower's  notes  due 
to  a  bank,  of  which  the  lender  was 
president  and  financial  officer,  but 
without  any  agreement  in  that  respect, 
and  it  was  used  for  that  purpose.  In 
an  action  to  enforce  the  bond  and 
mortgage  i 

Held,  that  the  defendant  could  not  de- 
fend on  the  ground  of  usurious  consid- 
eration taken  by  the  bank  on  negotiate 
ing  the  notes.    {Id.) 

V. 

VACANCY, 
Ste  ConsnTunoir.    (47  If,  T.) 

VABIANCE. 

1.  Where  a  summons  and  complaint  wert 
issued  against  the  city  of  Lockport  to 
recover  a  liquidated  specified  sum,  for 
services  as  police  constable,  an  allega- 
tion in  the  ooraplaint  that  the  defend- 
ant neglected  and  failed  to  keep  the 
means  in  the  hands  of  its  treasurer  to 
pay  said  account,  and  that  there  was 
no  funds  in  his  hands  oat  of  which  ha 
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eonld  properlj  paj  said  order,  did  not 
make  the  caose  of  action  in  the  com- 
laint  a  ttrt  for  naglig«n«e.  (iViuidea 
agL  (T^y  o/i^wipM^  flute,  386). 

9.  Conieqaeutl/,  X^ere  waa  no  Tariance 
between  the  lammona  and  oompiaint ; 
both  were  for  a  mono j  demand  uu  con- 
tract. {Id,) 

t»  In  aa  action  of  ilamder^  the  plaintiff;  as 
a  witneee  on  hie  own  behalf,  stated,  ou 
«erosfr«zamination,  that  he  bad  had 
iitigatiou  with  the  defendant.  He  was 
then  asked  how  many  suits  be  had  had 
with  him,  amdfor  what  otuuet  of  aditm  f 

A^tbat  the  eonrt  below  properljr  ex- 
cloded  so  much  of  the  inquiry  as  re- 
lated to  the  causes  of  action.  It  was 
in  no  way  material  or  pertinent  to  the 
issne.  Its  materiality  consisted  solely 
in  its  bearing  upon  the  credit  due  to 
the  plaintiff  as  a  whness,  and  was 
therefore  collateral  in  its  nature.  The 
end  of  such  an  inquiry  would  result 
in  an  unlimited  examination  of  the  pre- 
Tious  litigatiim,  and  in  attempts  to  in- 
dicate the  different  ponitions  occupied 
by  the  panics  c**^^^^  in  it*  {Bojfntem 
agt.  JBoyntohf  €Mt$f  no.) 

4.  To  |the  question,  whether  the'  plain- 
tiff had  not  previouslr  sued  the  defend- 
ant for  slander  and  reooyered  only 
$10: 

ITeU,  that  this  was  inelnded  in  that  por  ■ 
tion  of  the  previous  question  which  the 
court  rejected  as  improper.  That  the 
remarlts  on  that  exception  was  equally 
applicable  to  the  exception  taken  to  the 
exclusioa  ci  this  inquiry.  {Id.) 

$,  When  OB  llie  trial  there  is  a  mriamee 
between  the  evidence  and  the  com- 
plaint which  the  court  is  anthorixed  to 
disregard,  it  will  be  disregarded  an- 
Ms  the  defendant  proves  that  he  has 
been  mteled  to  bis  prejudice.   {Id.) 

VENDOR  AND  VENDEE. 

L  One  having  possession  of  personal 
property  as  a  bailee  for  hire,  with  an 
executory  and  couditibnal  agreement 
for  its  purchase,  which  conditions  have 
not  been  peiibrmed,  can  give  no  title 
thereto  to  a  purchaser,  although  the 
latter  acts  Sn  good  Ikith  and  paru  with 
value,  without  notice  of  the  want  of 
tftle  of  his  vendor.  (Aa/lut  agt.  Dye, 
46  jr.  r .  500.; 

5.  Where  upon  the  sale  and  delivery  of 
goods  the  vendor  receives  from  the 
pnrohaser  the  note  or  bill  of  a  third 
person,  the  pivnamption  v  that  the 
note  or  bill  was  Hccapted  in  payment, 
•nd  sHtisfaetion,  and  the  onmi  is  apon 


the  Tender  to  show  that  it  waa  sot 
thus    received,    (tfiftton  agi.    lUqr, 

46  if.  r.,  637.) 

3.  Where  a  contract  is  made  for  the 
sale  aiid  delivery  of  specified  articles 
of  personal  property,  under  such  cir^ 
eumstances  tnat  the  title  does  not  vest 
in  the  vendee,  if  the  property  is 
destroyed  by  an  accident,  Witnont  the 
fanit  of  the  vendor,  so  that  delivery 
becomes  impossible,  the  latter  is  not 
liable  to  the  vendee  in  damages  for 
the  non-delivery.    {Dtxter  aigt.  iforton, 

47  N.  r.,  62.) 

4.  No  act  of  the  vendor  alone,  in  per- 
tormanoe  of  a  contract  of  sale,  void 
by.  the  statute  of  hands,  chu,  «ve 
validity  to  such  a  contract.  Where 
no  part  of  the  price  is  paid  by  the 
vendee,  there  must  not  only  be  a 
delivery  of  tbe  goods  by  the  vendor, 
but  a  receipt  and  acceptance  of  them 
by-  the  vendee,  to  pass  the  title  or 
make  the  vendee  liaole  for  the  price ; 
and  such  acceptance  must  be  voluntary 
and  unconditional.  Some  act  or  con- 
duct on  tiM  part  of  the  vendee,  mani- 
fesfing  an  intention  to  accept  the 
goods,  as  a  performance  of  the  con- 
tract, and  to  appropriate  them,  is  re- 
quired to  snpply  the  place  of  a  written 
contract  {UaiulkiM  agt.  MtUmtUkf  47 
If.  r.,  449.) 

5.  Evidence  of  a  bona  fide  attempt  npon 
the  part  of  the  vendee,  immediately 
upon  receipt  and  examination  of  the 
goods,  to  communicate  to  the  vendor 

declining   to    accept,   ia 


proper,  as  pan  of  the  ra  gula,  and 
material  as  qualifying  the  act  of  re- 
ceiving and  retaining  the  goods,  and 
rebutting  the  presumption  of  acoept- 
anee  aruing  tlierefrom,  although  such 
message  was  never  received  by  the 
vendor.    {Id.) 

Bills,  Notkii,  Checks.  (47  if.  T.) 
Chattel  Mortoaoe.    {Id.) 
EjBCTMBirr.    {Id.) 
Insurance,  Life.    {Id.) 
Limitation  OP  Actions.    (/dL) 
Trial.    (Id.) 
Austin  agt  Stroko  ;mem).    (Xd.) 

VENDOR     AND     VENDEE    OV 
CUATTEIiS. 

See  CoirrRACT.    (4  LamwM.) 

6.    \ld.)     ^ 


Etidbmce. 
Practick.    (Id.) 
Sale  of  Chattels. 


(Id.) 


VENDOR  AND  VENDEE  OF  REAL 
ESTATE. 

Sm  Parties  to  Action.    (4  Lanti»g.) 
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VENDOR  AND    PUBCHASEB. 

J.  la  an  action  by  a  parchaser,  against 
'  the  vendor  to  recover  damaffes  for 
fraodaleut  representations  of  the  lat- 
ter, apoD  a  sale  and  parchase  of  land, 
the  evidence  showed  thiu  dnrin^r  the 
negoiiaiions  the  plaintiff  informed  the 
def&dantthai  he  would  not  porchase 
kuids  held  ander  a  tax  title  ;  and  that 
the  defendant  represented  that  he  "had 
good  title,  and  tne  beet  kind  of  title" 
to  the  lands  in  qnesiion  ;  that  they 
had  been  selected  as  choice  lands, 
many  years  before,  by  one  who  bad 
great  opportunities  of  locating  choice 
muds'  and  that  such  person  had  con- 
veyed some  of  the  lauds  so  selected  by 
him,  to  bis  brother,  and  the  latter  hud 
conveyed  thexb  to  the  defendant.  The 
falsity  of  the  representations  was  clear- 
ly proved,  and  tlie  judge  obarged  the 
jury  that  there  was  no  dispute  that 
the  lands  weie  held  by  the  defendant 
•  trader  tax  titles  ;  and  that  if  the  de- 
fendant made  the  representations 
proved,  knowing  that  the  title  was  a 
tax  title,  it  would  be  fraud.  tiMihsi 
the  charge  was  oorreet ;  and  that  a 
verdict  having  been  rendered  for  the 
plaintiff,  in  accordance  with  it,  and 
upon  the  weight  of  evidence,  a  new 
trial  was  improperly  granted.  ( Up- 
dike agt.  Abel  66  Barb.,  15.) 

2.  Words  used  by  a  vendor,  during  a  ne- 
gotiation for  the  sale  of  land,  respect^ 
ing  the  title,  and  susceptible  of  sus- 
taining a  seperate  allegation  of  fraud. 
Sn  the  complaint,  but  not  inserted 
therein,  may  be  used  as  evidence  to 

I     lustain  the   allegations  that  are  eon- 

!      tained  in  the  complaint,  if  employed 

during  the  same  conversation  with  the 

tetter  allegations,    and     incapable  of 

seperation  from  them.    (Id  ) 

3.  An  agreement  by  parol  having  been 
made  between  the  plaintiff  and  the  de- 
fendants, for  the  pale  of  a  dwelling 
boase  by  the  latter  to  the  former,  and 
the  possession  thereof,  the  plaintiff 
paid  the  purchase  money.  A  writing 
was  subaequently  executed  by  the  de- 
fendants, and  delivered,  but  it  did  not 
contain  all  the  element.  And  upon 
the  plaintift  objecting  to  it,  and  re- 
taming  it,  on  the  ground  that  it  did  not 

Srovide  for  giving  him  possession,  the 
efendauts  virtujUly  admitted  the  faet, 
by  not  denvingit,  and  agreeing  to 
make  it  all  ri»{ht.  Held  that  the  de- 
fendants having  received  the  plaintiffe 
money  upon  an  agreement  to  give 
him  posjsession,  equity  and  common 
justice  demanded  that  they  should 
make  him  good  by  returning  the 
money,  or  giving   possession  aocor^k- 


ing  to  agreement.    {Boaa  agt   Owsm, 
GO  Barb.,  94.) 

4.  Ik  is  o^y  innocent  pnvchaseis    who 

SnrcbasB  property  converted  into  a 
iffisrent  species  that  can  be  protected  ; 
and  not  eveti  an  inneceut  purchaser  is 
so  protected,  who  takes  the  title  from 
a  tresspasser  or  wrong-doer  ;  iMcause 
the  trespasser  had  none  to  give.     (Id,) 

5.  The  owneV  pf  the  original  material 
may  still  retake  it  in  tu  improved 
state,  or  be  may  recover  its  improved 
value.    (Id.) 

See  AoKBBMteirr.    (eO  Bar^.,) 
Ubk  a1}o  OccvPATioir.    {Id») 
WAR&Aitrr.    (/d.) 

VttRDICT. 

See  Etxdbkcb.    j(4  LaneiHg^) 

EjJBCTlMtllT.     (Id) 

See  Fbdbbal  Coubts.    (4  Lanti^) 

VILLAGES. 

See  HioHwa.TB  jun>  Strbbtb.    (4  Lm^ 
«MV.) 

VILLAQE  OBDINANCE& 

1.  An  action  oannot  be  sustained  by  the 
truaieee  ^'uviUoffe  against  an  indivi- 
dual up<m  BfSfMiUtoa,  though  called 
an  ordinaaee,  paosed  by  them,  impos- 
ing a  penalty  en  the  defendant  of  f25, 
for  a  failure  to  remove  an  awnmg  over 
the  sidewalk  in  front  of  his  store, 
where  within  the  meaning  of  the  vfl* 
lege  charter,  ordinflnees  most  be  pene- 
raiand  not  special  only^  imposing  a 
penalty  on  a  siBgle  individual  ( TrtU' 
ieee  of  Oanajohatie  agt.  Buel,  anU, 
IM.) 


M^.) 


V(NL17NTBEB& 

See  Parbxt  aho  Child.    (4 
Towns.    {Id) 


w. 

1VAQES. 
See  Pabbmt  ahd  Child.    (4 

WAIVER. 


1.  A  Lease  eontained  a  covenant  upon 
the  part  of  the  tenant,  not  to  snbkt 
without  the  written  consent  of  the 
landlord,  under  penalty  of  forfeitorei 


iV) 


{ 
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etcv.  The  tenant  soblet  with  the 
knowledge  of  the  landlord,  who  sab- 
seqaently  received  the  rent. — ife/d, 
that  this  was  a  waiver  of  the  forfeit- 
ure, and  the  right  of  the  landlord 
foanded  upon  'the  sablettiiig,  or  the 
oocQpancT  thereunder,  was  gone.  {Ir^- 
IwidtLgLirickoU,  46  IT.  r^  413.) 

8.  A  contract  valid  in  its  inception  be- 
coming  void  by  virtue  of  its  provisions, 
may  be  revived  by  the  act  of  the  par> 
ties  therero.  A  condition  of  forfeitare 
in  a  policy  of  insurance  mav  be  waived, 
and  the  policy  revived  after  the  hap- 
pening of  the  event,  which  works  the 
forfeiture,  by  any  act  from  which  the 
consent  of  the  underwriters  may  be 
inferred.  (ShaarnuM  agt  If,  ISm  Int. 
Co.,  46  IT.  r.,  526.) 

0$e  Appeal.    (46  X.  JV.,) 

Specific  Pbrformamob.    (Id,) 
Stock  Broker,    {Id.) 
Vbnim>e  and  Vendee,    lid.) 

BbUOIOUB        COBPORATIOHa.       (i 

LanMff.) 

WAR. 
$$t  CoNTRAOT.    (4  Laminff.) 
WARRANTY. 

• 

1.  If  a  thins  be  ordered  of  the  manu* 
facturer,  for  a  special  purpose,  and  it 
be  supplied  and  sold  for  that  purpose  ; 
there  is  an  implied  warranty  that  it  is 
fit  for  that  purpose.  {Park  Bgl,  The 
Jforns  Axe  and  Tool  Company,  60 
Bath.,  140.) 

8u  Insurance,  (  Fire.)  (60  Horft.,) 
Defenses.    (4  Lansing.) 
Saub  of  Chattels.    (i<i,) 

WASTE. 

8t$  PRAOTIOB.    (4  Lantinff.) 

WATER  COtJRSEa 

L  Ko  reparian  proprietor  has  e  right  to 
use  the  water  of  a  stream  to  the  pre- 
judice of  other  proprietors  above  or 
Vslotk ,  unless  he  has  a  prior  right  to 
divert  it,  or  a  title  to  some  exclusive 
•nioymeat.  He  ma^  use  the  water 
whiiit  flows  over  his  land  as  an  inci- 
dent thereto,  but  he  cannot  unreason- 
ably detain  it,  or  give  it  another  dir- 
ection, but  must  return  it  to  its  ordi- 
narv  channel  when  it  leaves  his  estate. 
{O&nton  agt.  Myert,  46  N.  F.,  511.) 

8.  A  party  has  a  right  to  erect  a  dam 
across  a  stream  upon  his  laud,  and  such 
in^iebinery  as  the  stream  in  its  ordinary 
stages  is  adequate  to  propel,  and  if  in 
season  of  drought,  it  becomes  inade- 


auate  fbr  that  pnrpoM,  be  may  dotaia 
le  waters  fbr  such  a  reaaonable  time, 
as  may  be  necessary  to  raise  the  re- 
quisite head  to  enable  him  to  use  it 
advantageonely  and  profif^bly  upon 
such  machinery.  He  nas  no  fight  to 
erect  machinery,  requiring  for  its  pro- 
pulsion more  water  than  the  stTeam 
furnishes  at  its  ordinary  stages,  and 
operate  such  machinery  by  accumulat- 
ing the  water  and  discharging  it  upon 
those  'below  in  unusual  qnautities  to 
their  prejudice.  Nor  has  be  a  right  to 
create  a  reservoir,  and  retain  anastors 
the  water  therein  for  future  use  in  n 
dry  season.    {Id.) 


3.  Plaintiff  erected  a  dam  across  a  stream 
flowing  through  his  land,  and  used  it 
to  detain  the  water  InHhe  pond  during 
the  autumn  and  spriu^f,  when  his  fm^ 
tory  adequately  supplied  with  watar 
from  anotner  source ;  when  that  failed 
the  deficiency  was  made  up  from,  tbo 
reservoir  tiias  ci^eaied.  Defendant, 
the  owner  of  laud  upon  the  stream  bo- 
low,  opened  the  gates  and  let  off  tho 
acdumuUted  waters,  claimed  the  right 
so  to  do. — Hsld,  thai  an  injuctiou  could 
not  be  sustained ;  tliat  it  was  no  ai^gn^ 
ment  therefor  that  the  detention  of  the 
water  was  no  injury  to  defendant,  or 
that  he  insisted  upon  bis  legal  rights 
to  the  water  from  bad  motives,  or  pur- 
poses of  annoyance.    {Id.) 

4.  Where  the  parties  maintaining  and 
u»ing  a  dam  u|>on  a  stream  below  plain- 
titt's  dam,  had  for  more  than  twentj 
years  used  flush  bo.4rds  upon  their  dam, 
more  or  less,  at  different  fleasons  of  the 
year,  which  were  so  far  removed  when 
they  materially  interfered  with  plains 
tift^  mill  by  flowing  back  wster  upon 
his  wheel,  and  when  complaint  was 
made,  as  to  satisfy  the  demand,  but 
were  not  entirely  removed,  one  board 
being  almost,  if  not  quiKi  universally 
left  on  after  complaint,  without  fonher 
objection — Held^  that  the  proprietors 
of  the  lower  dam  had  a  prescriptive 
right  to  place  and  use  flush  boards 
thereon  to  a  height^  that  would  not 
materiallv  obstruct  tne  action  of  plain- 
tiff's mill  wheels.  The  right  to  be 
measured  and  limited  only  by  its  noo- 
injury  to  the  ose  of  plamtjff^s  odlL 
{ffaU  agL  Auffibury,  46  N,  Y,,  022.) 

;SIm  Highways.  (60  JSisrft.,) 

Surface  Water.    (4ikuuM0.) 


WAYS. 
See  Pbiyate  Wat.    (4  Lanring,) 

WILL. 

1.  It  has  long  been  the  settled  law  of 
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Ihb  ttete,  that  the  acecutian  of  a  will 
may  be  proved  on  a  trial  at  law,  by  one 
wUnest.  if  he  it  able  to  prove  its  perfect 
ezecation.  (CfomveU  agt,  Wooley, 
wUe,  475.) 

SL  Where  one  of  two  sabscribing  wit- 
nesses to  the  execution  of  a  will  residee 
out  of  the  state,  and  due  proof  of  its  ex- 
ecution is  made  by  the  other  witness,  a 
devise  made  in  the  will  to  the  non-resi- 
dent witness  ia  not  void  under  the^ 
statute.    {Id.) 

Z,  W.  B.,  a  resident  of  the  State  of 
Connecticut,  died  seised  of  real  estate 
Bituate  in  that  state  and  in  New  York, 
and  leaving  a  last  will  and  testament, 
which  after  providing  for  certain  lega 
oies,  etc.,  gave  all  the  residue  of  his 
estate,  reafand  personal,  to  his  execu- 
tors, and  the  survivor  of  them,  as  joint 
tenants  upon  certain  specified  i  rusts. 
By  another  clause,  he  authorised  said 
trustees  to  sell  the  real  estate  in  Con- 
necticut, and  to  invest  tlie  proceeds  in 
real  estate,  loans,  bonds  and  stocks 
located  in  the  New  England  states  or 
in  the  slate  or  New  York.— F««, 

Ist  The  will  gave  the  trustees  no 
power  to  sell  the  real  estate,  of  which 
the  testator  died  seised,  situate  in  New 

York.  .      ,, 

2d.  The  power  of  sale,  if  any  waa 
conferred,  is  discretionary,  and  uuiiJ 
exercised  by  an  actual  sale  did  not 
effect  a  constructive  or  equitable  con- 
version of  the  realty  into  personalty. 

3rd.  The  real  estate  situate  in  New 
York,  both  that  of  which  the  testator 
died  seised  and  that  purchased  by  the 
trustees,  must  be  regarded  as  realty ; 
and  the  validity  of  the  testamentary 
disposition  thereof,  and  the  rights  of 
those  claiiuing  it  bv  descent,  must  be 
determined  by  the  laws  of  this  State. 
( WhUe  agt  Mtmard,  46  If.  T.,  144.) 

4.  A  devise  to  an  unincorporated  chari- 
table association  is  void,  and  is  not 
made  valid  by  the  incorporation  of 
such  association  after  the  death  of  the 
testator.    {Id.) 

6,  So,  also,  a  subsequent  amendment  of 
ice  charter,  imparts  no  vitalitv  to  a 
devise  to  a  corporation,  not  authorised 
to  take  at  the  time  of  such  death. 
{Id.) 

e.  A  devias  to  a  corporation  organised 
under  the  laws  of  another  state,  is 
void,  unless  it  is  authorised  so  to  tHJse 
bv  a  stainte  of  this  state,  although  by 
its  charter  it  has  that  authority.     {Id  ) 

The  trusts  in  the  wiJI  of  W.  B.,  so  far 
•B  material,  were,  in  substanwi,  to 
apply  the  rents,  issues  and  profats  of 
tbetrostfiudto  and  for  the  use  and 


benefltof  F.  H.  B.,  daughter  and  only 
child  of  testator;  and  in  case  she  died 
without  issue,  to  pay  certain  leffaoies, 
and  to  divide  the  residue  equaUy  be- 
tween six  societies  and  corporations, 
four  of  which  were  incapable  of  taking 
by  devise.  F.  H.  B.  survived  the  tes- 
tator, and  died  without  issue.— A2e{, 
that  a  contingent  remainder,  In  four> 
flixthB  of  the  real  estate,  was  undispos- 
ed of  by  the  will,  which  upon  the  death 
of  Uie  testator,  passed  to  the  heira; 
thatF.  H.  B.,  as  sole  heir,  became 
seised  of  this  remainder,  and  upon  her 
death  it  went  to  her  heirs,    {la.) 

8.  In  an  action  brought  to  obtain  Judi- 
cial construction  of  a  will,  it  waa 
adjudged  that  the  title  to  a  greater 
portion  of  the  real  estate  of  which 
the  testatrix  died  seised  vested  in  her 
heirs  upon  her  death,  subject  to  the 
execution  of  a  power  of  sale  by  the 
execntors,  and  said  executors  were 
directed  to  sell  and  convey  said  real 
estaie  in  pursuance  of  a  contract  made 
by  them.  This  was  accordingly  done, 
and  the  proceeds  paid  over  to  the 
county  treasurer.  Subsequently  one 
of  the  heirs,  an  infant  over  eighteeen 
years  of  age,  died,  leaving  a  will 
whereby  she  devised  and  bequeathed 
all  of  ner  property  to  her  husband, 
who  petitioned  to  have  the  share 
of  his  wile  in  the  fund  paid  over 
to  him. 

fliW,  that  the  proceeds  of  the  sale  were 
to  be  regarded  as  personal  property, 
and  thai  the  portion  of  the  infant  heir 
could  be  disposed  of  by  and  passed 
under  her  will.  {Horttm  agt  McCo^, 
47  N.  T.) 

9.  Where  real  estate  owned  by  tenants 
in  common,  of  whom  an  infant  is  one, 
is  sold  unoer  and  in  pursuance  of  a 
judgment  in  a  partition  suit,  instituted 
by  others  of  the  tenants  in  common, 
the  portion  of  the  proceeds  belonging 
4e  tne  infuii  remains  impi-essed  with 
the  character  of  real  estaie,  and,  as 
such,  does  not  pass  under  the  infants 
wilL    {Id.\ 

10.  Whether  a  trust  created  by  a  will, 
as  to  realty  situated  in  another  stat^ 
is  valid  or  not,  can  only  be  determined 
by  the  courts  of  that  state.  {Knox  agt. 
jWf,  47  If.  r.,  389.) 

11.  Although  real  and  personal  PTppertj;  * 
are  given  by  the  same  clause  of  a  will 
and  upon  the  same  trust,  they  are 
severable,  and  the  validity  of  one  does 
not  depend  upon  that  of  tiie  other. 
And  where  the  testator  was  domiciled 
in  thi«»  stnte  at  the  lime  of  his  deceaw», 
the  validitv  of  the  bequests  of  personal 
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12.  Where  perMoaL  property  k  be- 
4{aeiiihed  to  aa  exeeatur  in  (rnet,  to 
receive  aad  paj  over  the  income  to 
the  aettui  ^m  tnut,  the  iHtter  acqaires 
en  equity  under  the  will,  bat  uo  legal 
eetate  in  iho  property  iiwlf.  finch  a 
tratt  ifl  noc  within  the  clau  of  paasive 
(raeu  condemned  by  the  statnte.  The 
ezeeator  and  tnutee  ie  not  the  ab- 
•olate  owner,  bat  hoide  upon  epeeial 
trnftt,  and  if  the  trnete  4nay«  in  any 
events  laaiyend  the  owneniiup  for  a 
longer  period  than  daring  the  oon- 
tinneace  of  two  tivee  in  being  at  (be 
time  of  ibe  death  of  <he  teatatori  the 
diepositioB  ie  void.  A  void  tmet. 
which  ie  eepaiable  from  other  valid 
tniete,  and  is  not  an  essential  part  of 
the  genera]  achemei  may  be  cat  oif, 
bot  where  the  tmst  is  an  entirety  it 
eannot  he  sostained  in  part  and  avoided 
in  part    {loL) 

la  J.,  by  his  last  will,  beqnesthed  his 
personalty  to  his  exeootor,  in  trnstf  to 

.  bay  the  income  to  W.  B.  J.,  daring 
Jiis  life ;  npon  his  death,  the  income  to 
be  divided  equally  and  paid  to  C.  and 
Q.  darinff  iheir  uvea :  and  upon  the 
death  oi  both,  the  whole  estate  to  pass 
to  the  child  or  children  of  0. ;  it  Q. 
die  withont  issue,  then  to  the  trustees 

.    of  Colombia  College. 

Meldf  thai  by  the  terms  of  the  will  there 
was  no  vested  esiate  in  remainder 
nntil  the  death  of  the  three  eatvit  gue 
trmtt^  and  that  the  bequest  was  there- 
fore void.    {Id,) 

14.  A  devise  of  lands,  with  power  of 
absolate  disposal  for  the  use  of  the 
devisee,  wiinoat  anything  to  qualify 
the  words,  is  a  gift  in  fee  simple. 
(2Vny  agu  Wi^fffins,  47  If.  r.,  512.) 

15.  The  word  ^estate."  osed  in  a  oe- 
▼ise,  refers  to  the  testator's  title,  and 
indicates  an  intent  to  giTe  all  the 
estate   or   interest    in   the    property 

'  which  the  festator  can  dispose  of  by 
will,  unless  by  express  terms  or  by 
necestarv  impltcatioii  it  appear  that  it 
was  used  as  aeacriptive  of  or  referring 
to  the  oorpMi  of  .the  property,  but  it 
may  be  controlled  by  other  portions 
of  the  will.    {Id.} 

1€L  Where,  therefore,  after  a  devise  in 
fee,  the  will  contained  a  devise  of 
other  "real  estate"  to  the  same  de- 
visee for  her  own  penoual  and  in- 
dependent use  and  maintenance,  with 
fnU  power  to  sell  or  otherwise  dispose 
of  the  same,  in  pan  or  the  whole,  if 
■be  should  reqoire  it  or  deem  it  ex- 


pedient, and  upon  faer  death  i 
over  to  a  religions  soeiety : 

EM,  tha%  by  the  late  devise,  the  deviaee 
took  a  Ule  estate  only,  with  a  eon- 
ditioual  power  of  dispoeal  annexed, 
which  din  not  operate  to  enlarge  the 
estate  to  a  fee,  anv  only  auilMriaed 
a  dispoeition  by  the  devisee,  by  a 
conveyance  which  should  take  effect 
daring  ber  litetime,  not  by  will ; 
also,  that  the  limitation  over  was 
not  repugnant  to  the  devise,  and  w«s 
vaUd.    (Id.) 

17.  Where  objects  of  a  trast,  in  a  will 
execnted  in  Hissonrii  as  to  diarity, 
as  to  aecnmulaiion,  as  to  the  limita- 
tion for  more  than  two  Uvea,  dte., 
were  clearly  voidj  nnderoor  laws, 
and  conld  not  be  enforced  hers ;  and 
tiiese  provisions  were  so  eonneetad 
with  toe  whole  tmst^  and  dependant 
npon  their  eonnection  with  toe  reei- 
due,  that  no  part  of  the  tmst  conld  be 
oarried  ont  withont  working  injustice, 
and  ffiving  to  a  portion  of  the  testa- 
tor's family  a  larger  share  of  the  esure 
than  was  mtended,  if  the  whole  tmst 
conld  have  been  snsiained.  Held  that 
the  testator's  objbets  would  be  modi 
better  aeeomplished  by  deolarin|^tbe 
whole  will  void  than*  by  sustauung 
only  small  portions  of  the  inetmment. 
{OUmmt  agL  C/bsuas,  eO  Bart,,  dO^) 

18L  The  question  as  to  the  degree  of 
mental  capacity  requisite  to  enable  a 
testator  to  make  a  valid  will,  has  of 
late  received  so  much  discnssion,  aad 
particularly  in  the  court  of  appeals  in 
the  oases  of  Ds^/Esii  agl  i\iru&,j[25 
iV:  r.  9 ;  ]  Van  OuvsUng  agL  Van 
Kurm,  (35Jd,70;^  2V/er  agt.  Gar^ 
dmer,  {Id,  559,)  ana  otner  case^,  that 
it  only  remains  for  the  courts  to  apply 
'the  law  to  particnlar  eai«es  as  tliey 
arise.  (JEtaae  agt.  JUkasoa,  (lO 
Bar*.,  C9.) 

Id.  The  rale  as  laid  down  in  Dda/idd 
agt.  Piiuithj  and  concnrred  in  and  as- 
serted in  other  cases — vis.,  that  a  tes- 
tator mnst  have  a  sufficient  mind  to 
oomprehend  the  natnre  and  effect  <^ 
tlie  aot  he  is  performing ;  the  relation 
he  holds  to  toe  various  objects  of  his 
bounty  ;  and  to  be  capable  of  making 
a  rational  selection  among  th^m — ^is 
now  the  established  rule,  .«|i  to  the 
measure  of  mental  eapacitv*#eqnisite. 
(Id,) 

20.  The  objection,  to  a  will,  that  the 
teptator,  at  the  time  of  maJdng  it,  was 
under  undue  influence  and  restraint, 
always  imi^ilies  tlmt  he  bad  sufficient 
menud  capacity  to  make  a  valid  will, 
but  that  the  will  in  question  was  adt 
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bis  own  free  mid  Tolantafy  aet,  bnt 
wu  in  fact  a  will  impoMd  apon  him 
by  othera,  {Kiiuu  agt't/oAfuoa,  60 
Snrbmy  69.) 

SI.  When  a  large  portion  of  he  prop- 
erty'of  a.  decedent  ia  given,  by  his 
will,  to  one  standing  in  a  fiduciary  re- 
lation  to  the  testator,  the  circom- 
stance  is  suspicious,  if  it  does  not  fur- 
nish a  ground  for  the  presnmption 
that  undue  liifluciuce  was  exerted  or 
frand  practiced  upon  the  testator  in 
procunug  the  execution  of    the.wilL 

SS2.  The  influence  arising  tnjm  gratitude, 
affection  or  esteem,  is  not  icaiiae.  To 
make  it  uudue  influence,  it  must  be 
•*ich  as  practically  to  destroy  free 
agency.     (Id.) 

See  Seoti  agt.  ^nsnuey,  ^60  Barb.,  163.) 
Brmndagt  agt.  DumetUc  ana  Ihreigt^ 
MittioHary  Society,  ( tk)  Jtarb.,  S04. ) 

Sit  Considering  the  evident  purpose  and 
polioy  of  section  58  of  the  statute  of 
wilk,  (2  jB.  a,  66.)  the  mischief  inten- 
dad  to  be  remedied,  and  the  fact  that  it 
ia  a  remedial  statute,  to  be  liberally 
eonstrned,  its  meaning  is,  to  prevent 
the  lapse  of  a  devise  or  bequest  to  a 
descendant  of  the  testator,  although 
the  proposed  devisee  or  legatee  shall 
have  died  before  the  testator ;  provided 
snch  devisee  or  legatee  shall  have  left 
lineal  descendants,  who  ehHll  be  living 
at  the  testator's  death ;  and  this  wheth- 
er the  death  of  the  proposed  devisee 
or  legatee  shall  have  occurred  before 
or  after  the  dnte  or  making  of  the  will 
(Bonier  agt,  Busonf  60  Bar6.,  598.) 

S4.  The  words  '*  shall  die,"  in'seetion  58 
of  oar  statute,  is  not  to  be  construed 
as  referring  to  a  time  intermediate  the 


making  of  the  will  and  the  death  of 
the  testator.    {Id.) 

8fe  Action.    (60  Barft,,) 

Advcksb     PoflsxaaioH.      (4  Xoa- 

sinff.)  • 
Devisb.    (Id.) 
Equitable  uovtbrsiov,    (Id,) 

WITKB8SES. 

1.  On  an  examination  of  a- partyas  a 
witness  under  sections  990  and  391  of 
the  Code  before  a  eounty  judge,  the 
Judge  has  the  power  to  compel  the 
party  to  answer  any  and  all  ((uestioas 
which  the  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings 
In  the  action.  {Mwd^e  agL  Gilbert, 
amUt,  819). 

8.  Where  the  defendant  is  examined  he 
may  be  compelled  to  answer  questions 
relating  to  the  defend  interposed  by 
hy^,  and  not  pertinent  to  tne  affirm- 
ative claim  maae  in  the  plaintiff's  com- 
plaint, as  well  as  to  such  facts  as  are 
essential  to  enable  the  plaintiff  to  make 
out  his  case  as  alleged  in  the  com- 
plaint  {Id.) 

See  Crimikal  Law.    (60  Barh.;^ 
Evidbncb     (4  LaneiHff.) 
Husband  and  Wifb.    {id,) 

JUBTIOB  OF  THB  PKACB.     {Id.) 

WRIT   OF    ERROR. 
See  Criminal  Law.    (60  Barb.,) 


WRITS  OF   NE  EXEAT,   MANDA- 
MUS AND  CERTIORARI 


See  TiTLBB  Nb   Bxbat,  Sto.    (4 
tiftff.)    * 
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ABATEMENT. 

When  action  will  be  continaed  on 
death  of  a  sole  defendant,  upon  a 
eonnter-claim S72 

ADMIRALTT. 

When  a  lien  npon  a  steamer,  for  ooal 
■npplied  in  h  foreign  port,  attachet.  901 

ALIMONY. 

When  the  wife  entitled  to  eobnael 
fee,  in  an  action  against  her  bj  her 
husband,  uotwitnsianding  a  for- 
mer settlement  in  proceedings  for 
■eparation 1525 

ASSAULT  AND  BATTERY. 

When  exceptions  to  charffe  of  the 
indge  taking  evidence  from  the 
jnry,  well  uuren 97 

ATTACHMENTS. 

When  no  protection  bnt  to  the  offl- 
cer,  when  set  aside  as  irregnlar 
when  le^al  anpropriation  of  prop- 
periy  claimea.nnaer  attachments, 
as  in  mitigation  o^  damages,  mnst 
be  pleaded,  to  be  given  in  evi- 
denoee 5 

B. 

BANK. 

When  liable  for  the  payment  of  a 
depositor's  note,  after  notice  not  to 
pay 216 

BANKRUPTCY. 

How  and  when  attorney  for  petitlon- 
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ing  erediton  may  be  paid  for  hla 
services  

Wheii  relationship  of  a  trustee  to  a 
bankrupt  or  to  a  creditor,  no  dis- 
qnalificaiion 61 

When  an  attorney  will  and  will  not 
be  allowed  compensation  oat  of 
the  fund 70 

When  marshal  allowed  a  fee  paid  a 
onstodian  of  goods 

What  evidenee  necessary  to  estab- 
lish a  bill  of  items  of  an  attorney's 
claim,  and  the  datv  of  the  register 
in  auditing  snch  claims 110 

Lien  of  marshalPs  fees— Jurisdiction 
over  judgments  of  state  courts. •••  1S9 

Jurisdiction  of  federal  and  state 
courts,  in  mortgage  foreclosure 
cases,  appointment  of  assignee,  &c  250 

When  application  for  assignee  to  pay 
referse^s  fees  will  be  denied 471 

BILLS     OF     EXCHANGE      AND 
PROMISSORY  NOTEa 

When  fraud  in  the  inception  of  a 
draft,  renders  the  possessor  not  a 
btmaJidA  holder  for  value ^  419 

BOARD   07  APPORTIONMENT. 

Its  powers  and  duties  on  auditing 
elaina 419 

0. 

CHANGE  OF  PLAOE  OF  TRIAL. 

When  win  be  denied,  before  decis- 
ion on  a  demurrer,  which  goes  to 
the  merits •••  14i 

CHATTEL  MORTGAGE. 

The  righta  of  mortgagor  and  nortp 
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gUM    and   Jadgment    eradltors, 
oMierit. 445 

COHSnTDTIONAL  LAW. 

The  aeta  of  eonffrasa  of  1866-1867, 
for  the  removal  of  causes  from  a 
•tate  eoart,  an<k>UBtitational 134 

CONTRACT. 

In  writing,  when  merges  all  other 
prior  contraeia,  dtc.,  —  teithnony 
under  It 479 

COIJKTT  BOND. 

To  the  ohligee  or  bearer  poaaeesea 
all  the  elemente  of  commercial 
paper  and  the  title  peases  by  de- 
liTC^.. 357 

COUNTY  JUDGE. 

Haa  power  at  chambera  to  ataj  pro- 
oeadingB  for  a  new  trial 390 

COSTS. 

On  a  qnaatioB  of  title  to  land— on 
trabl9daBliages  for  trespass  on  land 
on  a  claim  exceeding  the  amoant 
of  jarisdiction  of  a  jnstioe  of  the 
peace 33 

Wheu  uotjce  of  appeal  slates  groand 
Ittfofflcieut  to  entitle  appellant  to 
ooaU TT 

When  plaintilTs  notice  of  appeal  in- 
anfflcient  to  carry  eosta  on  the  ap- 
peal, bat  maj  recover  eosta  in  the 
cqupty  ooori  on  recovery  of  $60..    80 

When  notice  of  appeal  states  aevend 
inpuHftcient  gcoanda  to  carry  eoata.    88 

When  coata  allowed  against  admin- 
ia^tor  plaintiff  ont  of  the  eatate.    90 

When  each  defendant  allowed  eoata, 
for  delay  in  aarving  eomplaiot  on 
one. 90 

What  are  allowed  to  claimants  upon 
a  reference  for  surploa  moneys . ..  l66 

When  defendant  entitled  to  eoata  hi 
the  eoanty  coort,  by  reaaon  of  the 
plaintiff  not  aerving  an  offer  to 
modify  the  jadgment  of  the  jnatice.  259 

When  interest  on  jadgment  of  afDrm- 
asee  to  fte  taxed  with  ooata  of  ap> 
peal— aheriff's  fees,  4^c 283 

On  potttnff  eanae  over  the  circuit, 
hew  collected 375 

Bat  on  motion,  eoata  can  be  allowed 
where  aeparate  attorneya  appear 
for  different  partiea  on  aame 
motion  .M k 481 


CREDITOB'8  ACnOK. 

Eiteention  mnat  be  issaed  againat 

teraonal   property,  before  action 
ronght — to  what  county  ezeen- 
tion  to  iaaae,  die...... ....•• 

D. 

DOWEB. 

Oitt  of  aorplaa  moneya— widow  en- 
titled to  a  apecified  anm,  free  of 
eoata 


E. 

EVIDENCE. 

Balaneed  teatimony  may  be  tnmed 
by  credibility  of  witneaaeaon  either 
aide 40 

What  qneationa  are  properly  ezclnd- 
ed  on  the  trial  in  an  action  of  alan- 
der 


F. 

FBAUDULBNT      BBPBBSBNTA- 

TIONS. 

When  evidence  insafDeient  to  aoa- 
tain  the  acuon  upon  them 188 

G. 

GIFT. 

What  eonatitotea  a  lawful  pft  of 
peraonal  property— by  paroL....  289 

GUABDIAN. 

When  infknt  guardian  for  plaintiff 
appointed  by  mistake,  the  error 
pot  waived  oy  answer — new  one 
may  be  aippointed  mmc  pro  time  li# 

I. 

INJUNCTION. 

Operetea  and  aflecta  property  only 
where  reoeived  before  it  waa 
issued 84 

Hotlon  to  diaaolve  may  be  made  be- 
fore answer — a  connty  judge  haa 
no  power  or  jurisdiction  to  hear 
aeonteated  motion  on  an  iniano* 
tion— on  notice 144 

Beatraiiifng  the  negotiation  of  a 
county  bond  4s  not  a  notice  in  the 
nature  of  lu  pendent  at  common 
law  to  a  aubaaquent  hcnafidt  por- 
ahnier SST 
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When  eonnty  jadg«  refoMi  to  gnnl 
OB  Doticfl 481 

INS   SANCK 

WbiU  oonditions  oontaSned  in  a  poliey 
donptftToid  it —  jff^ 

IITEEREST. 
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